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T. INTRODUCTION

L. Procedural Background

In Berkshire Gas Companv, D.P.U. 89-112, the Department of

“Public Utilities“(“Departhentﬁ} issued an Interlocutory Order on

Environmental Cleanup Issues ("Interlocutory Order"), déted

'.August 18, 1989, :Thé Order was occasioned by é reéuest from
_Bérkshire Gas'Company.("Berkshireﬁ) in: that rate case.to include
.-exﬁeﬁses in its_écst of servica.fof cleanup of hazardous
‘material at a site ownéd by Berkshire. Contamination of the.

_site resulted from disposal of coal-tar wastes znd other

residues from'tné now—discontinued process of mahufacturing
illurinating and heating gas from coal and other feedstocks.l
'The.Interlocutory order dirécted,Berkshire to present

evidence and argument'on at least ten issues related to cleanup

of such sites. In brief, the required information concerned (1)

site descriptions, (2) description of gas manufacturing
conducted at such MGP sites,’ (3) industry knowledge, standards,
and practice about MGP waste disposal_and-environﬁentai hazards,

(4) legal reqﬁirements concérning MGP waste disposal, (5)

'confofmity of MGP waste Adisposal practices to the gas industry’s

xnowledge and practice and to the.law, (6) manner of site

'These processes are referred to collectively as the
manufactured gas process cr "MGEP" for short: hence,
“hereafter, "MGP plant slites," "MGP era,™ "MGP wastes,K®
etc. See Section IITI of this Order for a description of
the processes and thelr by-products and wastes.
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”vaaiaitien (7) insurance coverage in: place, (8) descrlptlcn of

ienv1ronmental slte rev1ews conducted preparatcry tc cleanup, (9)
"_detalled cost’ estlmates Df cleanup work and (10) apprcprlate |

'ratemaklng treatment Df cleanup costs. Interlecutcry Order, :'

app 15-16. -

Petltlcn for 2 Generlc InVesthatlcn

On July 18 -1989 Bay State Gas Ccmpany ("Bav State")

”petltlcned the Department tc 1n1t1ate a generlc 1nvest1gatlcn
_1ntc the entlre questlcn of gas manufacture and env1rcnmental

cleanup. The Department ‘allowed that petltlon ang, opened the

present dccket. The Department desagnated James Cennelly, Eeq

as hearlng offlcer. Technlcal staff of the Department’e Rates.

and Research:D1v151cn_asslstlng in the 1nvest1gat1cn included
Andrew Greene, Director, Paul Osbcrne,:Linda Latham} and José
Rotger;

on- chember 2, 1989, Bay State flled an amended petition

e(“J01nt Petltlcn“) for a rulemaklng proceedlng in which 1t wae
joined by the Attorney General of the Commonweal-h ("A torney

'_General"), Berkshlre Boston Gas CDmpany ("Bcston Gas"),

Cclcnlal Gas Ccmpany-("Cclcnlal"), Commonwealth Gas Company

("CcmGas"), Essex Ccunty Gas Company (“Essex"), and Fitchburg

Gas & Electric nght Company (“Fltchburg“) The J01nt Petltlon o

'scught a generic lnqulry, 1eav1ng apart site- SpElelC

1nvestlgatlons, inte four of the 1ssues_llsted in the

Interlocutery_@rder: “Issue 3, industry kncwledge, standards,

‘and practices; issue 4, legal reguirements; issue 7, insurance;
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and issue 10, “appropriate ratemaking treatment The Department

_ also allowed the 1ate—flled petltlons of North Attleboro Gas

COmpany ("North Attleboro") and Fall River Gas Company ("Fall -

River™) to join in the‘petltlon and permltted the Energy

consortium, an association of industrial ratepayszrs, to

_intervene. on oOctober 10, 1989; the Department-issued an Order

of Notice, requiring each gas company petitioneritc'publish
notioe, in accordance w1th the terms of G.L. c. EDA § 2z, and
220 C. M R. 2.00 et seg., ©f the first publlc hearlng 1n the
docket on November 3, 1989

Evmdentlary hearlngs began on February 15, 1990 and ended"on
Aprll 5 1980 after seventeen days of testlmony. The gas |
company petltloners Jointly sponsored four w1tnesses to present
in their case in chief: Xenneth F. Abraham, Esg., professor,

Univereity of Virginia Law School Charlottes#ille; Andrew c.

-Mlddleton principal, Remedratlon Technologles Inc., Pittsburgh,

Pennsylvanla, and William W. Hogan and &. Lawrence Kolbe,
principals, Putnam, Hayes & Bartlett, Inc., Cambridge,
Massachusetts. . The Attorney General offered the direct -

-testimony_ of Ronald H. Hill,-_industria'l hygienist, Guilford

" County Health Department, Greensboro, North Carolina; and.

Timothy Newhard, financial analyst, utilities division of the
Department of the Zttorrney General. The gas company pstitioners
also offered two rebuttal witnesses: Mr, Middleton and Barbara

D. Beck, principai, Gradient Corporation, Cambridge. In

'addition to testimony given in the hearings, the evidentiary
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.record con51sted of 59 documentary exhlblts sponscred by.the éas ;
company petltloners, 236 sponsored by the.Attorney General and

33 by the Department.' The petltlcners submltted :lmultaneous
:initial_briefs on May 7, 19907 | .

.-;C, _Joint'MotiOn tD'Anprove a Settlement Aqreementf

_ On May l attorneys for the petltloner gas companles and the
‘Attorney General (“Settllng Partles") flled a Settlement
Agreement ("Settlement Agreement“) and accompanylng Jo1nt Motlon'
' for Approval of a Settlement Agreement and Termlndtlon of the
-Proceedlngs ("Jolnt Motlon"). Ratification of the-Settlement
: Agreement by.their principals fbllbwed on Mey_dfand May 7 wheﬁ__;'
' executed copies ef.the'agreement'nere filed with the bepartment.
1Tne Settlement Aéreement is'descrined and analyzed at length'in
.Se¢ticne'Iv and V.of this Order. 1In brief,_the Settlement-'.
Agreement sets forth a detailed'ccst.recovery:mechenismftp_ellow
recovery.over time of cost ‘incurred to clean.up'MGP:ﬁesteisites
'ae directed by the cggnieant-environmental enforcement |
‘authorities, No.objecticn to-tne'Settlement_Agreement was
"raised.by eny party to the-investigatiCn. | |

A second motlon filed: by the settllng partles on May 10 -
sought extenSLOn cf the date by whlch the Department nonld_have.
to act uppn the Joint Motion before the Joint Motion and tne'
'l_Settlement.AQreement would expire.on their ewn'terms; The
beéertment allowed the extension-from.May 15 to Mey.zs. .On'Mey_
18, the éettling Parties filed an amended second.&ersion_ef the

'lSettlement Agreement. The amendments clarified pnssible
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amblgultles regardlng the 1ntended 1ncluslon of the calendar

year 1978 w1th1n the scope of Settlement Agreement The:

amendments made no materlal_change ln_the accord. On May 7, the
Energy Consortium filed commente on tne Settlement Agreement.
The Energy Consortlum expressed agreement W1th Mthe concept
embodied 1n the Settlement Agreement " but suggested several
modlflcatlcns (Energy Consortium Comments, pp. —7),.

The remalnlng sections af thlS Order outllne the legal

provisions on recovery cf MGP waste cleanup costs;.analyze the
Settlenent Agreement in tne ccntextrof the record assemhled on
tne four .issues that were the subjects‘of the Joint Petiticn}
evaluate.the Settlenent Agreement againet traditional ratemaking

principles; and, finally, rule on the Joint Motion.

Because the Joint Motion reguires the Department to
consider the Settlement Agreement in its entirety, we do

. not endeavor to rule on whether the individual
modifications suggested by the Energy Consortium are
approprlate. Rather, we consider the Energy Consortium’s
comments in the context of whether the Settlement
Agreement, as presented, should be approved.
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©II. THE LEGAL IMPETUS FOR CLEANUP OF MGP SITES

| The 1nvestlgatlon in this docket entalled an assessment of

acts of the petltloner gas companles (or others fnr whom they
dmay be: respons;ble) relatlng tc manufacturlng gas durlng the
_perlod 1822-1978 which acts may result in future legal

| iiabiiity- The legal 1mpetus behlnd MGP Slte clednup arises

from env1ronmenta1 protectlon and remedlatlon legleatlcn

developed over the past twenty years and enacted “n both Federal

- and Massachusetts jurlsdlctlons. ThlS leglelatlon seeks . to

arrest and reverse actual and potential environmental damage

resulting'frcn the dispesal of hazardous material on iand'

- AT the Federal level “the key enactments are the Reseurca .._ﬂ'

':Conservatlon and Recovery-Act {"RCRAM™), 42 U.5.C. § 6901 et eqg.

'(1982 & 1987 Supp vy, passed in 1976, end the Comprehensive

Env1ronmental Respense, Compensatlon, ‘and Liability Act

("CERCLA") , 42 U.S.C. § 9601 et seg. (1982 & 1987 Supp. V),

passed in 1980. In order to promote expedltlous *emedlatlon of

eentaminated sites, CERCLA 1mposes lent and seve*al llablllty,

wlthout regard to fault, 3 for anEStlgatan and cleanup of any

Liability without fault under CERCLA and G.L. c. 21F is
. conceptually similar to, but, in fact, significantly
distinguishable from the rule of strict or absolute
" 1iability under Rylands v. Fletcher, Law Rep. 3 H. L. 330
" as ‘adopted in Ball v. Nye, 99 Mess. 582 (1B6B). The
distinction is important for purposes of our analysis, and
so we note it early to emphasize it. Under Rvlands and ‘
Ball, a plaintiff may recover damages for nuisance injury’ i
to his land without proof of (footnote continued) : ;

’

o,
By




{ e,

Surrebuttal Schedule MRN-3
Page 10 of 61

D.P.U. 89-161 R Page 7

suchjsite_bn any person who gehe:atéd,_transported; or disposed

_of hazardoﬁs-maierial there, who owned or operated the
) ﬂfaéility".(42'ﬂ.s;cj § 9601{9]) where the hazardous material

_was generated, stored, or disposed, or who simply owned the

iand. The United States Environmantal Protection Agency'and

'Justice Department need make no showing of fault for liability

negligence where a defendant "cellects and keeps on his own
land anything likely to do mischief if it escapes™ and such.
escape, in fact, occurs. The defendant, it is said, "must
keep it in at his peril[,] ... . is damnified without any
fault of his own, and . . . should be held responsible to
make good all damageés, if he should not succeed in
confining it to his own property." Fletcher v. Rvlands,
Law Rep. 1 Ex. 265 (Blackburn, J.), guoted in Shiplevy wv.
Fifty Associates, 106 Mass. 194, 198 (1870). .Thus, since
Ball was handed down, strict liability has effectively
become a branch of nuisance (i.e., tortious interference
with another’s use of real property). Under CERCLA and
G.L. ©. 21E, on the other hand, escape of hazardous
material from a landower's property onto that of another is
not a necessary condition for liability to attach. The
presence of such material in that part of the envircnment
comprised by the landowner’s property is alone sufficient.
But .cf. the observation of Mr. Justice Elackburn that the
landowner’s act of bringing "something on his property not
naturally there" may be "harmless so long as it is confined
to his own property." Id. Thus CERCLA and G.L. c. 21E

‘extend strict liability well beyond the Rylands rule, which
concerns the duty owed by landowners to one another, and
establishes, in effect, the duty of each landowner to the
sovereign to refrain, at his peril, from certain injuries

_ to his own land as well as the land of others, all to

© advance the objective of enviromnmental protection. Making
a landowner liable to the state for injury toc his own land
(as distinct from restricting or enjoining uses obnoxious
to neighbors or awarding damages for nuisance injury tao a
‘neighbor’s land) is a great leap for the law and, arguably,
a genuine discontinuity in its development (Tr. II, '
pp. 77-78). -
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- to attach to:afpereon in.any~of'these categories. Dedham Weter

';Qg, v.ltumberland Farms, Inc.} 689 F. Supp' 1223 1225 (D Mass

;988);t CERCLA seeks to. protect agalnst any relea e or:

threatened release.of hazardous materlal' “release“ ‘being

deflned as. “any Spllllng, leaklng, punping, pourlng, emlttlng,

emptylng, dlscharglng, 1nject1ng, escaplng, leachlng, dumplng,

or dlspo51ng into. the env1ronment-ﬂ- 42 T.5. c. § Q501(22)

The Massachusetts analogue of CERCLA 15 the Messachusetts

.Oll and Hazardous Materlal Release Prevention Act G. L. c. 21E

(1587), enacted in 1983.4 .leE'lts_Federel counterpart,

CERCLA, Section 5 of Chapter 21E establishes categories of

:person who may.be striotly liable'for costs or damages from the -

release or threatened release of hazardous materldl subject to

'certaln exceptlons long familiar in Massachusetts 1aw- See.

Gorham V. Gross, 125 Mass. 232, 2383(1878); Cork . Blossom, 162

' Mass. 3130, 333 (1894),-'Exaeptions-include acts of God, acts of'

war, and unforeseeable acts or omissions of third parties.

The record in D.P.U. 88-1€l has benefited from the filing,

. at the hearing officer’s reguest, of "Comments Regarding
"M.G.L. c. 21E Liability with Specific Reference to Coal Gas.
Sites"™ by Willard R. Pope, General Counsel, Massachusetts
Department of Environmental Protection ("DEPY) - '
(Exh. DPU~32). Following the lead of G.L. c. 30&, § 14,
the Department gives "due weight to the experience,
technical competence, and specialized knowledge" of the DEP
in setting forth our treatment of G.L. c. 21E in this _

- Order. Bournewood Hospital v. Massachusetts Commission
against Discrimination, 371 Mass. 303, 317 (1976).
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G.L. c. 213 § 5(c).
The Chapter 21E enforcement agency is the Massechusetts
Department of'hnvrronmental Protectlon-("DEP")._ That egency

notifies persons who fit the statutory classes of- 11ab111ty

' ~known as Potentially Respons;ble Partles ("PRPS") of thelr
'.potentlal llablllty by 1ssu1ng a Notlce of . RESpDnSlblllty
_("NOR#). he DEP acts under what 15 known as the Massachusetts

- cOatingency Plan (“Mce"), 310'C,M.R.-40.00,g§ seq., to identify,

‘evaluate, and clean up sites contaminated by hazardous

materials.. Ideally, the DEPVand PRPs work cooperatively to plah
a voluntary evaluatioh and cleanup by the PRPs under DEP
oversioht, But DEP may ‘also undertake to clean up the 51te on
its_own and- seek recovery of lts costs from the PRP later (Exh.
pPU—3zj. |

Cleanup of 'a site typically occurs in five'phases. The

: flrst phase is the prellmlnary assessment to determlne whether

the property should be classified as a hazardous waste site

under G. L e, 21E and what prlorlty status should be as=1gned to

'the 51te; The second phase systematlcally assesses the type,

amount, and concentratlon of hazardous materlal on site and
evaluates the threat to people or the env1ronment posed

thereby.’ The final three pnases concern developlng and

| effectlng a plan for 51te remedlatlon. If the threat is deemed

1mm1nent shortvterm measures of may be warranted (id.). The
remedlatlon process is generally con51dered complex and costly

(Exh. CO-2, pp- 43—50).

Co
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-General Court or general corporatlon statutes (Exh DPU-15-2) .
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ITII. HISTORICAL AND TECHNICAL BACKGROUND

'I_To'eéfablish the'record context against:which we have

evalﬁéted the Settlement Agreement, we trace the histbry of the

_HGP industry’s“devélopment identify,the procesées ana
. feedstocks employed in manufactura, and dlscuss the process
'lr351duals that requlred disposal durlng the productlon yearé and
. oomay require remediation in the 1990s.  The detallh are lmportant.”

.to_our ahalysiS-of'the Settlement Agreément set forth in

Section V. -

A. Development_ of the Manufactured Gas Industry
The first practical application of gas produced by

destructlve dlstlllatlon cf coal is generally attrlbuted to {-

'W;lllam Murdoch in 1792 (Exh DPU-1 "Gas-Light," Encvclomaedla

Britannica, 7th ed. [1842], p..349L col. al. -The flrst public

exhibition of the MGP was made in 1802 by Phillipe Lebon in

Paris {;Q.,'"Gas,ﬁ'EnCECIODaedia Britannica, 11th ed. [19103,“
p. 483, col. a). In 1812, the Chartered Gas Light and Coke

cDmpany was authorlzed to llght the streets of London with gas
{id., ccl. b),: In 1822, Boston Gas nght Company, the flrst gas

company in Massachusetts and the seccnd in the Unitedrstates,

_was formed by a spec1al act of the General Court [Exh DPU 15~ A

p- 7; Tr. III o. 20).. In the ensulng Years, othpr gas

}companles were organ1zed to supply gas to other cities and towns

_throughout Massachusetts through either spec1al acts of the

SunebuﬂalSchmﬂﬂeh&R}L3
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Inltlally, the demand for gas was restricted to street
lighting (Tr. III p- 12). As technology developtd gas pecame

available for indoor lightlng, cooklng, heatlng,_and.lndustrlal

‘demand (Exh. CO-2-2, p. 11). By 1500, manufactured gas Qarks
iexistedtin manf towns. Secausa_the distribution mains.of.tne
=tlme were of low pressura gas-works wers only'able to serve

'_ customers within a few miles of the plant (id., p. 14}.
'Therefore, some larger c1tles had more than-ona gas works

' :aperatlng in the communlty {id. ) over the vears, technplogi;al

'1mprovements allowed larger plants to be constructed and many

op. - 14- 15}

_ Wlth the develcpment of electr1c1ty ln the late nlneteenth

century, the’gas-industry gradually lost-its lighting business

. and concentrated on other markets, including_domestic and
'commercial heating and cooking (id-;'p.'ll); The deveiopment of
' gas appllances in the early 20th century made gas avallable for.

'water heating, domestic laundry needs, and refrlgeratlon {1d.,

p. 13) Multiple 1ndustr1al appllcatlons also created their

Ny demand durlng this period (id. 3.

The lntroductlon of natural gas pipelines throughout the
ﬁnited States, startlng in the late 19405, sounded the death
knell for tné.MGP. Because.natural gas was a less gcstly_fuelt
and nad'a higher.British Thermal Unit (“Btu") content, it'
qulckly supplanted manufactured gas as a base load supply source

(Exh; DPU-lB p l). With the exten51on of natural gas
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pipelines inta Massachusetts by'the-early 1950s, gasﬂutilities

generally converted to natural gas distribution. See Tatten v.

' Department of Public Dtilities, 330 Mass. 360 (1953) (facts -

surrounding establishment of gas pipeline and eminent domain

'taklng pursuant to St. 1950, c. 462) The gas utilities'eEased“

manufactured gas productlon, wlth the exceptlon of some hlgh—BTU

c11 gas plants Wthh were used fnr peak-shav1ng purposes into
the 19605 and early 19705 (Exh Ccoc-2-4, pp. 13~14). The 1a5t:

“cperatlonal manufactured gas works in Massachusetts, a hlgh Btu

cil gas fa51llty 1n LOWell was retlred in 1575 (Exh. DPU*S)

To make space-avallable for other purposes, and to reduce :

property taxes, manufactured gas works were dismarntled after

their retirement (Exh. CO-2-a&, p. 5).. Deeommissiuning censisted

of razing the above-ground structures to grade ené using :

.demolltlen rubble to fill in resulting holes (id.. pp - 10)
*Below ground tanks and plpes were purged of. qas and left 1n the‘

 ground (Exh. DPU-29; Tr. XVII, pp. 91—93)- Cinders. and tar.

ligquids were dispcsed of on-site, and sSpent oxides were Qisposed
of both on- and off-site (Exh. DPU-29). |

In 1985, the Radian Corporation issued a report ("Radian

.Repert") 1isting 89 former manufactured gas works in;
EMa.sseenusetts-._"(Exh. DPU~17). During the investigation in this
tdocket, the petitioner gas companies reperted that they had

- found an auditional seven sites (Exh. DPU-6). This does not

exhaust the list of MGP sites in Massachusetts, for the record

indicates the existence of other gas utilities and MGP sites
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."Vthat are not found in the Radian Report and at least one
_addltlonal MGP 51te in Brockton (Exhs. DPU—?, DPU- 15—A). While
| many of the former manufactured gas works were operated.by the

oetitionihg gas'companies or their-corporate predeoessors, other
.srtes were operated by companies that are no longer in Operatlon
and have no relatlonshlp to the petltlonlng gas companles (Exh
DPU~6) A nunber of 51tes establlshed by the gas company
petitioners or their predecessors are still 1n use for utlllty—
purposes (id. ) Other sites had been sold over the years, and.
_.are no longer used in the gas lndustry (1d.). At the_present
-_tlme! there are 24 former_MGP lant sites on DEP’“ list of.sites

_Q- . to'be_investigated_ana'17_sites where manufactured gas wastes

were disposed {(Exhs. DPU-4; DPU-5}.

'B. Manufactured Gas Processes

1. Coal carbonization

. The first significant method of mauufacturiug gas was the
'_coei-carbonisation.process. Coal carbonization entailed burning
'_arcarbon_in“a closed retort, ih_the ebsenoe of'oxygen. This

_method drove off volatiles {Exh. C0O-2-2, pp. 17-13). _Ihe
resulting gas was rich -in hydrogen and methane and had a heat
content of about 600 Btu per cublc foot (Exh DPU- ig, p. 25).
Coal gas Was_useo throughout the manufactured gas per;od_.
(Bxh. CO-2-A, Sch. 3). |

The feedstock for the coal- oarbonlzatlon process was coal oY
coke. Coal was extensively used_untll the 1890s, when the

United States steel industry introduced by-product cocke ovens

.l-
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(Eﬁﬁ DPﬁ-iB b. 17)', The development of the by—product coke
oven made ample supplles of coke readlly avaLlable as a
feedstock in the coal carbonlzatlon process.(ld.; PE- 17{_19).t
" The flrst byéproduct coke oven 1nstalled 1n'the'Un1ted Statee
devoted to manufactured gas productlon was in Everett
IMassachusetts 1u-1898 (Tr.;III,.p. 45) EVentua ly, coke from
-by—p:oduct coke ovens beCame_the.ﬁajor source of feedstock for
 -mauufaotured gaeloperations (Exh. DPU*lB,tpp; 17-18) . |
2. _ﬂater Gas : | |
.Although*there'were eﬁperiments as far back aS.tthl7BéS
concernlng the effect of steam on heated carbon, a process forf
';ﬂu SR manufacturlng gas by paSSlng -steam over a bed of ancandescent T [
carbon was flrst sucessfully developed by T 5.C. Lowe in 1873
(Exh DPU-1, “Gaseous Fuel," Encyclopaedla Brltannlca,-loth ed.
'[1902], p; 602, cal;' ). In this process,:steam.reacts with the
carbon to produce a fuel gas compoéed primarily of.eafbon .
.monox1de.and hydrogen {Exhs. AG-72; DPU-18, p- 2#}. Ae the
resulting gas had a low.heat content of about 300 Btu per cubic -
foot and contalned few 1llum1nants, or brlght-burﬂlng
hydrocarbons, water gas.was produced prlmarlly for heat rather.
'.than for 1llum1nat1on (Exh, DPU—lB, pf 24). Because water gas
" burned with a clear or blue-flame, it'wae commonly referred to
as "blue" gas (tr. III, pp. 1DB 109) . :
ShOrtly thereafter, it was dlscovered that, by spraylng a
-petroleum oil inte water gas and runnlng the mixture through a

superheater, the molecules of. vaporlzed 011 and petroleum ‘would.
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chemlcally “crack" and break down 1nto products that would
remain in the gas steam, thereby ralslng the Btu content of the

gas (Exhs. AG-73; DPU-18, pp 110). The resultlng gas had a

heat content of about 600 Btu per cubic foot and was therefcre

suitable for illumination (Exh. -DPU—lB, _pp. 109-110). Gas
produced by this method was technically_called ﬂcarbufetéd water

gas,".but'ﬁas widely known as "water .gas" (Exh. DFU-1i3, Tr. of

3September-10;'1888 pp. 2—3)._ Becauée the carbureted water gas
.process used equlpment that had a longer useful llfe than coal
-rcarbonlzatlon retorts and becausa the process 1n1t1ally produced

fewer residuals and-prov1ded for almost_complete conversion of

feedstocks to gas, carbufetad water gas eventually became thes

predominant gasification process in the United States (Exn.

,DPU4i, "Gaseous Fuel," Encvclopaedia Britannica, 10th ed.

[1802), p. 602, col. a).

3. 0ii Ges
Ccarbureted water gas reguired both oil and a form of carbon

as feedstocks. Although oil was readily avaiiable along~thé

Pacific Coast, it was-expensi#e to transport coke or coal tc:the

region (id., pp. 15-16). This econcomic disadvantage led to'the
modification of the carbureted water gas process to eliminate
the need for coal or coke (Exh. DPU-18, p. 42). 0il gas was

made without coal or coke. - The oil gas-process invelved

‘injecting a mixture of steam and oil into a previously heated

generator (Exh. AG~?4). 0il gas was initially discovered in.

England in 1B15, and the New York Gas Light Company relied
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"exclu51vely on ull gas dlstllled from retorts untll 1829 (Exhs

 DPUf18 D. 42; DPU*}, "Gas,' Encyclopaedla Brltannlca 9th ed.
[1879}, P. 100,'coi‘ a) Ah Oll gas tEChnquE us;ng refraetufy 
:materlals was developed in 1889, and'ﬁﬁe_first uodefn 6il gas .

..plant was installed 1n Callfornla in 1902 (Exh. DPU—lBI B 42)f

Toil gas was eventually used throughout the country- (Exh

DPU—l?). Huwever, 011 gas found only llmlted use 1n
Meseechusetts until after World War II (;g., Exh. DPU 18,
?;.ééj. | |

| .Because.of'ﬁhe:availability of natural gazs starting inuthe
late_194es,.u number of carbureted water gas plenteewere .
couverted'uo high—Btu oii_gas facilities to make a product

compatible with natural gas (Exh. DPU-1B, p. 43). The coke

.feedstock used in the'water'gae_generator was_repleced with a

.high—temperature refractory brick, and oil'spreys and octher
”.oii~haud1ing]equipmenﬁ_were added.(;g.,'p..5l)_  These_plant

.mudificau;ons_enabled the:production.uf a_high—Btu content_oilf

' 'gas for peak demand at a relatively low cost (id.).

4.- Other Prucesses

Other manufactured gas processes were used throughout the

-manufactured gas perlod Some were varlatlpns_of the processes

just describeg, and others were distinct on their own terms.,

Exh. DPU-1, "Gaseous Fuel “'Encvclopaedia Britannjca, 10th ed.

- [1%027, pp; 6&3-604) The latter included rosin gas, whale oil

_gaé; acetylene gas; wood gas, peat gas, and petro]eum gas (1d

'“Gas," Encyclopaedia Britannica, 9th ed. [1879}, p- 100, col. a;.
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DPﬁ-lB, pP. 57). Rosin qas,.created by burniﬁg.piné resin in
'ﬁéafed.rétorts; énd whéle oil gﬁé, ;reéted by bﬁ:ning whéle oil
.in'heéted rétﬁrﬁs, were ﬁsed to a cerﬁain.extent during the_
beQiﬁning'yéars of the manufactured gas era, unﬁil the -
deﬁelcpment.of bituminous coﬁl deposits in the United States
around 1840 (Exh. DPU-iB,jpp; 54,.57). .Because gas works using
theée processes tended to be small-scale 5perations which
: prﬁduced 2 mimimal level of wastés, siteé_that exclﬁsively used
theée prdcesses are.expected to pose_ﬁinimal hazards (id.,

p. 54). |

| .Acetylene gas was'pfoducéd by burniﬁg_limestone and coal in
an'electric furnace, éroducing calcium carbiae, which was then
reé;téd with water (Eih. DPU~16}_pp; 3—22)."A number'qf |
small-scale gas works produced acatylene.gas in Massachusetts at
ﬁhe turn ﬁf_thé.céntury,'but ail qf.these had ceaséd operationé
by 192i'(Exh. DPU-15-3) . _The'ﬁajbr waste product associéted
-wifh.aéetylené gés was lime sludges, which,.aQCDrding_to-Mr.
Midaletcn,. do not pc_s.e an environmental danger (Tr. IV,

pp. 111-112).°

In addition, Buzzards Bay Gas Company manufactured
butane-air gas from 1930 until 1%46, when it added

- propane-alir to its supply mix. 1%46 Annual Return to the
Department. o : .
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0. Residual Products From_Mendfactured Gas Opsratisns

R Description'

The dlfferent productlon methcds produced a varlety of

'reSLduals.G

The coalwcarbonlzatlon process produced coke,
"coal tars, ammonlacal llquor, ash and “cllnkers.97 (Exh.
CD 2- A Sch 3) “The 1ntroduct10n of by-product coke ovens
-requlred addltlonal purlflcatlon measures that resulted in the
..productlon'of_re51duals including ammonium sulfate,~naphthalene,
light oil, ‘and sludges (id., p. 20).

 Be5ides ash, clihﬁer,'andlspent oxldes,-water gas productlon
left a variety of re51duals, dependlng upon the feedstock used.
These 1ncluded water gas tars and water tar emuls;ons
(Exh. CO—E—A, Sch. 3). The-lnltlal use‘of_naphtha a5 a
.feedsteéﬁ_in the.cafbureted gas proeees produced only traces of
_tar (Exh. DPU-18, p. 78). With the advent of the internal
.ccmbustieﬁtengine, the increesea demand for nephthe to Elend
with gesoline made naphtha.less.avaiiable for manufactﬁred gas
:feedstocks (Exh co-2-2, p._zﬁ)}. Light oils, and later, as .

these became less avallable heavy Dlls, were substituted (id.,

5 This section (Section III.C) of the Order catalogues MGP
residuals and dlsposal practices. Section IIT.D discusses
_ the evidence cecneerning the hazardous propesrties of MGP.
- residuals and the risks attendant on the dlsposal
-_'practlces. See infra, p. 24.
7

_“Cllnkers" are lumps of congealed ash (Exh CPU-18, RE
153). . _ . . _
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.:pp: 22423} These feedstocks, partlcularly the heavy oils,
lncreased the amount of far produced and the need to remove
~ sulfur from the manufactured gas (igd. ) |
| Ma]or by—products from the Dll gas process inclﬁded_
lampblack water-tar EmulSanS, and. light 0il (1d Sch'.3).
Small amaunts af ammcnla, cyanldes, tar bases, and tar acids .
were also produced (Exh. DPU—lB, D. 46).'
2. W
MGF residuals coﬁtain a ﬁariety ef_cheﬁicals, ﬁahf qf.ﬁhich
'ere hazardo@s materials under.CERCLA; 42.U.S.C._§ 9601(1%} 65&
6.1. <. 21E, § 2. For instance, spent oxides contain Sulfﬁr;

.sulfide sulfate, and.tar (Exh. AG~ 106) For those spent oxides

created by coal carbonlzatlon and by- product coke ovens,
'thlocyanate and cyanlde are also present (id. ) Eolynucleaf
'aromatme'hydrocarbons, lncludlng benzopyrenes and tetracene, are
SRR preSent:in_wafer gas taf,.cqal tar,-bil tar;'ena lampblack.{lg.;
Exh. DPU-16, sec. 4, b. 36)._ volatile_eromatics are also fouhd.
in these same tars and in light oil (Exh. AGF;Ds); Phenoiies
are present in coal tar; and ammonia, Cyanide, sulfide{ and.
thlocyanate are. present in ammcnlacal llqucr (id.) .. |

3. Gas Purlflcatlon Processes

Depending. on the particular procees.used, various residuals
-associated with manﬁfactured gas had to be removed pfimr to gas
distribution. Certain_cemPOhents of raw or unpurified gas would
' condense in distriﬁution_méins, cofrode pipes, or produee

noxicus gases at the burner tip (Exh} DPU-18, p; 54) .. ‘Various
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cleanlng and purlflcatron processes were used to prepare the gas

. for dlstrlbutlon, dependlng on the method of gas productlon and -

SPec1flc raw materlals usad (id.).

Water vapor and heav:.ar tars were removed from coal gas by -

drlva.ng the raw gas through a hydraullc maa.n, Wth.h was cooled
~to remove the water and heavy tars thrcugh ccnden atlon (Exh:

'IDPU—IB, p- 59- Tr. III, D. 64). In the case of water gas and

oil gas these vapcrs and tars were removed by pas 51ng the raw

.'ﬂgas'through_a.washbpx. nghter tars were removed both with

direct and indirect condensers (Exh; DPU-18, p. 62). The
remaining aercsols of tar were removed with either tar =

extractors or, after 1324, electrostatic precipitators (Exhs.

AG—BD# DPU—IB, pP. 62). At_émaller'piants,'aerosois were removed
I_by-ghavrngs scrubbers (Exh DPU—IB p- 65). Tar from coal—gas-

_works could be resold to lndustry, but. tar produced at

carbureted gas and Dll gas plants ganerally contaLned petroleum

derlvatlves which made them less suitable to lndustry (Tr- 111,

“p. 102). Tars produced by coal carbonization were often

-recyclea'as process fuel where the water'component was

propprtionarely small ehbugh not to retard combustion
{Eﬁh. DPU-18, p. 133). o

_Tars'with a'high.waferréontent_WEre.referred <o as tar—water:'
emulsions_(;g., p.e136). Emulsions were not éeneraliy a problem
at coal carbcnizetion.plantsa for ﬁhe_terzseperated cleanly from

the condensates and each could be readily'recovered (ig.).

However, tar~water emulsions produced by carburetad water gas
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and oil gasefacilitiee offen'oonﬁained too'much'wéteu eitoef to
'sell or to burn (1d., p._135) | In these Cases the tar—waﬁere |
: emulslons were 51mp1y dlsposed of on—51te 1nto holdlng 1agoons
'or plts, or cff-site lnto streams or along railroad tracks {igd.,
P. 134) |

| Naphthalene was frequently removed from the.gas by scrubblng
“with oil_(Exhs. aG-77; DPU-18, p.:69). The naphthalene-enriched
cil could'then be distilled to fecover_the naphtualene for
resale, if market oonditions warranted iﬁ, or used in the 
carbureted water gas or oil gas process (Exh. DPU-18, pu €9).

Inltlally, llght oils were not removed from the gas (id.,

. p.. 72). In later vears, the demand for benzene ard xylene

.chemloals durlng World War I spurred the recovery of light 0115
in the same manner as was used for naphthalene recovery (id.

P- 69). -Scrubbers were used to recover‘the oil, Wthh was then
either mixed with iight oils‘or carburetion etocks for resale o:'
uee.ae'a feedEtock, or merely.discarded with condensate water
(Tx. ITI, pp. 149- -150; Exh. DPU-18, p.'67j.

Condensate water was also produced by the tarmextractlon
process {1d )' Beoause retorted coke could spontaneously
combueu it had to be qulckly quenched with water to preserve:.
the coke as- lt 1eft the anoxic env1ronment in the retort (Exh
2G-236) . This need prDVldEd a use for the condeneate water as a
coke guencher (Exh. DPU-18, p. 67). _Otherw1se, the condensate

was recycled or disposed of in streams (;g.).
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Amﬁohie.waS'remofed through seﬁerai methods includiog'_.
' treatment with sulfurlc ac1d or through ammonia stllls (Exhs
'AG~78' DPU 18, pp-. 78 Si). Phenols were elther dlscharged 1nto

c1ty sewers, used as & quenchlng agent for coke removed from the'
:oVens,_or, if recovery WES de51red extracted by washlng or-
__vapor recrrculatlon (1d., PR B4, 86) |

._ Hydrogen sulflde was 1n1t1ally removed with llme (1d.,
‘p. BB). Because lime could only be used once, 1t was an
expensive process {(id., p. 90).'_Beginn1ng around 1870, it was
'e disoovered:that.iron okide.oould remove_hydrogen_sulfide; ena be
_reﬁsee (id.,.p. 190; Tr. I1II, ?. 87).‘ Iron oﬁide could be =
-regenerated elther by exposure to air over several months or by f
blow1ng air through the purlfler box (Tr. III pp i152- 153)
'.EVentually, the iron oxrde pecame so contamlnated w1th sulfur
:that it could no. longer regenerate and was itself dlscarded
(id., p- 152). "During the 1920s, several lquld purlflcatron_
processes were dereloped for'hydrogen sulflde removal (Exh.
DPU-18, 'pp-'92—93 153) -

Cyanlde was produced by coal carbonlzatlon and removed from

coal gas by the sane equlpment that removed hydrogen sulfide
(;g., p. 99). Only trace quantltles of cyanlde were generated

by carbureted water gas and cil gas, so its recovery for resale

was profiteble only'at-larger plahtS'(ig.).
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4. . Disposition of Residuals

‘Residuals may be broken down into two'cétegﬁries: |
.by;products and wastes (Tr. III, p. 16}; 1t by-products had the
pfoper'éhemical éonstiﬁuénts and energy content, théy could be
recycled as_a:feedstcck in the manufacturéd gas_procéss _ |
(Exh. CO-2-A, p. 23). Altéfnativaly, cgrtain'fesidﬁals;'
including‘coke,'varicus tars, and ammbnia, coﬁid be used in
other industries (Exh. DPU—lB,.p; 132}). By.selling by—proﬁucts;
gas éompanies cOuld.reduce net proauction dosts, and ﬁhereby'
offer customers a lower-cost product énd encbu:age greater sales
(Exhs. CO-2-R, p. 26; DPU-13, Tr. of September 10, 1888, p,.5).
_ Despite‘thenbenefits to gas customers and uﬁilities'that ﬁould
be accrﬁed thr@uéh the sale of by4pfodgcté,'the extent to.which'.
'.by—éroducts could be.smld was influenced_by'aﬁailable recovery
techqoiogieé and by whethef sufficient by—products-éould be
gehérated tofmaké resale economicﬁlly practical (¥xh. C0-2-a, .
p. 26). The prevailing market. that existed from time to time
for a particuiar by-products also influenéed thé decision as'to
resale or.dispoSél (;g.); |
Cefﬁain residuals, such as ash and clinké:si_had little, if- |
any,-markef value. These wastes were coften discarded gither on-—
or off-site aé’fili maferiai-(E#h. DPU-18, p. 153); Even for
those residuals with resale value, prevailing.market conditions
_ diéﬁated whetﬁef the residual could be_sold. Aithoﬁgh spen£
oxides ﬁe:é reélaimed iﬁ-Europe for sulfuﬁic acid, the abundance
of b:iﬁstone_in this.country.made sulfur readily available and
-leéf sﬁent oxides with little, if any, ma:ket;(ig., P. i44);

[
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‘ The uee of tar as a Ey—prcduct in. tﬁls country.eas generally_
'llmwted befcre ﬁorid War I, because of the avallablllty of
” tar based products, 1nclud1ng chemlcals and pharmaceutlcals
.from Germany (Exh DPU—27 . 14) |

e Iﬁredditlon, the phy51cal characterlstlcs of the tars .
produced by carbureted water gas and pil gas plants llmlted
.:the1r value. - Unllke tars from coal carbonlzatlen plants,

' tar—ﬁater.emulsicne produced by carbureted water gas and oil gas
.faCllltlES were of . lrregular quallty and generally contalned ton

'z'much water to burn (Exh AG-208, p' i1239). -Tnese wastes were

:generally dlspcsed cf on- or off site (Exh ‘DPU-1B, p. 136)

D. Btate of Screntlflc and Enqlneerlnq Knowledqe Concernlnq
the Hazards Df MGP Wastes

- The occupational hazards of coal combustion prcdects wvere
 documented as far back as 1775 (Eih- AG-iSé).  At rhat time, the
feffect.was believed to be caﬁeed by mechanical irritation_of the
-Skln by soot (Exh. CO-10; Tr. XIII, p. i34). By-1876,_a.

- connection between coal tar and cancer, long'suepected; was
 conclus1ve1y establlshed (Tr. XII, p. 104). Itﬁstill remained
'unclear whether cancer was caused by chemlcal effects of ccal
soot on the skln_or by mechan;cal lrrltlatlon-(Tr. XIII, p. 137;

..'Exh;.cd-lo, ﬁ- 5). . Experiments during_the,early_nineteehth k
 century.scught to establish what chemicel_freceices'of coal

cauSed cancer;rand the lihk betwzen the chemicai prcperties of
~coalftar to'caﬁcer was.established;bf the late 19205 and earlf

-;9305 (Tr.'XIIIL-p. ;39;.Tr. XITI, pp. 108). Benzc(a)pyrenef a
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ma;or carcxnogen found in coal tar was first 1dent1f1ed in 1533

(Tr. XIIX, ppP- 146—147).' Other carc1nogens were lientlfled in-

1947 (Exh AG-154). | |
Another chemlcal component of.MGP wastes. behzene, was known

as a hematologlcal peoison since the late nlneteenth century

_(Exh;jAG—BQ, p..lB). ‘Benzene causes_aplastlc anemia (Exh
AG—l?B;fp.zQ;_Tr. XIII, p. 109). Though medical science_had

flong seen a linkage between benzene and leukenia, the first

clear establishment of benzene as a human leukemogen was made in
1877 (Tr. XIIT, p 109).
Throughout the MGP era, the scientific and medical

communltles developed the connectlon of MGP wastes to human

: health risks,' What was lacking was the determination of the

_level at which public health might be adversely affected by MGP

wastes-(Tr. ¥III, »o. 112) While the medical observations-of
the period may have been prec15e and based an comprehenSLve data

collection, the relatlonship between the level of exposure to

. MGP wastes and the.reaction +o the exposure was still uncertain

(;g.)e The statistical analyses now used to determine
dose—response levels, lncludlng multlevent modellng, were not
developed until 1876 (Ekn. CO-42; Tr. XII, pp. 11, 153). The
technlcal ablllty to detect contaminant levels reguired undero
current occupat;onal safety and enVLronmental regulatory

standards dld not exist untll the 19705 (Tr. XII, pp- 11, 153;

. Exh. CO- 41)
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The reeordhis'replete with-scientific-inquiry and debate

(Exh. AG- 158) : However intense the debate over causatlon may

"have been, there seens to have been llttle dlspute over.

recegnition of adverse occupational health effects.

By the late 1800s,” the state of knowledge associated with:

MGP wastes was suffieient to'induce passage of environmental

regulatory measures with respect to waterways. The disposal ef

tar and’ other MGP wastes into waterways was generally restricted o |

or prohibited, by either local or state actlcn.(Exhsf AG-193,

p,-342;_AG—165).

Ev1dence contemporaneous to the MGP era demcnstrates a

_degree of awareness by the gas 1ndustry that MGP plant ocperators

were collectang on thelr land materials that represented

envrronmental hazards and whose escape could cause 1njury te

others. The gas industry seems.generally-te have understeod

" that certain'properties'of MGP wastes were deletericus
(Tr. XVIiI, pp.-79—80).: For example, the-disposal of spent

'ox1des en -land damaged land leavrng the partlcular parcel

unsu1table for agrlcultural purposes '(Exh. AG-128; Tr. VI,

' Bp. 79-80; Tr. XI, pp. 133-134; Tr. XVI, p-_as}.- The industry

was also concerned that the various salts and chlorides

contained in ammonia still waste may have had a detrimental

"effect an vegetation (Tr- XV, pp. 132-133? Eﬁh. AG-léBI

p. 454}' It was also known that the 1ntroduct10n of MGP wastes

'1nto a waterway could damaae oyster beds and klll fish (Lxhs
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' liguors weﬁe known to be highly toxic to fish, andurenéered'them_.
'unpalatable by the concentratlon of chemlcals in the flesh
'(Exhs;_AG—lzg p. 126; Exh. AG- 167, pp 349_350, . XTI,

pp. 67- 68; Tr. XV, pp. 126, 129) | | |

A major concern of the ‘manufactured. gas 1ndustry durlng this
_era ‘was the potentlal for contamlnatlon cf water SJpplleS by the
escapa of MGP wastas from MGP sites. MGP wastes dap051ted on
‘the ground cpula.seep into wells and streams and réndef the
water unpa;atabie wheﬁhe# by.taste Dr_odor (Exh. AG-128, p. 315;

.. XII, pp. 51, 71). The disposal of ammonia wastes into the
ground was-ébnsideréﬁ to be & hazardous pro?osition because the
waste could perdolate inﬁo-ground water and ghd_ﬁp in a stream
(Tr. XII, pp..BS—SS), Tt was gener%lly_known that taf Qater
waste ccntéined ﬁazardous ccnstituénﬁs, including napthaléﬁe,
benzene;-toulene, and xylene.(Exh.'AG—167,_pp..3g9~350);
Despité the relatively limited Sfate of,hydrogeoipgic science,
thé.MGP industry Wﬁs'awaré.that the discharge'of these
: subsﬁancés'in concentrated form céuld prbducé adverse_Effécts
(iéy,.é- 345) .

Cofrespondingly, MGP operatcrs realized the need to avert
 ri§k.t0 the property of othefs from MGP wasté nuisances.
Concerns at industry meetlngs revolved ‘arcund the p0551b111ty of
successful legal actlons agalnst MGP operators on charges of
' nulsance (Exh. AG-128, PP- 314—315) (see_also.Secthn V.B.).

'Nujisance actions could, and were brought on .a numter of grcunds,
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_ihcldding damage to_lahd, vegetation, and waferways'(;g;;.Exh;

AG-100, p. 444; Tr. XI,'pp. 136-131).' Other cauées of 1e§a1';'

action cited by_iﬁduétry officials during this'péfiod included

'-complaintéuof tarry_wastes-éarried off by streams and later
. found adhering to the legs of cattle and injurihg sﬁil.and qrdps.

(Exh. DPU-129, p. 128; Tr. XII, pp. 76-78)-

in sucﬁ bircﬁmstances; industry officials were urgesd to take

such measures necessary to prevent any nuisance from being found

~at their fécilitieS)'thereby'avérting legal actions (Ekh, 
| AG-128, pp. 314-315). Measures taken to minimize the

. possibility of MGP waste’s escape included the development of .

~eguipment to exﬁra;t_tar from water and to burn tar as boiler

fuel (Exhs. AG-194, p. 226; AG-1398, p. 158). The trade journals

B and industry meetings of the MGP era are replete with
information concerning the various alternatives available to

treat or.diSPQSE of MGP wastes'{Exhs. AG-167, AG~198; AG—?Dij

AG-202; AG-204; AG-211; AG-21B; AG-221). Various
recommendations were made as to what specific plant improveménfs

or processes could be used to eliminate or mimimize problems

- associated with MGP wastes (Exhs. AG-203; AG-205; AG-206,

gasSim),' The American Gas Association’s various committees were
'actively considering the most'apprcpriate methods to treat MGP

wastes dufing this period ' (Exhs. AG-193; AG-206 [Willien);:

 AG-208; AG-210; AG-213; AG-214). Finally, individual gas

‘utilities reportéd in the trade journals of the period on the

measures they had taken to minimize the problems associated with
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the dispesal of residuals (Exhs_.,' DPU-12 [Carter]; DPU-26, Sec.
7, .pp. '59-81; AG-206 [Klein]; AG-211; BRG-217; CO-58; C0-59) .
.",
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on May'l.-1990 the Settllng Partles Jointly flled a
Settlement Agreement. The Energy Consortlum refralned frcm T
part1c1pat1ng in the Settlement Agreement but filed comments in
its brief. In the. Settlement Agreement the Settllng Parties
.”:agreed that, beglnnlng on July 1, 1590 ("the Implementatlon

'Date“), each . of the ‘gas company petltloners would amortlze and :
'reccver from their ratepayers over a Seven—year perlod wlthout .
earrylng_charges; the envrronmental response ecsts 1ncurred
r&uring lBBSI(Settlement Agreement, § II). Freviouslj deferred

_responee.ccsts weuid be'treated in.the same_manner as if they .

- had been lncurred durlng 1985 (id., S VIII) .Cleanup costs

: 1ncurred each year in the future would also be reccvered over
.separate,.seven—year amortlzatlon periods. The Settllng Partlee
agreed on thls ccmpromlse for ratemaklng purposes without any
:flndlng regardlng the prudence of the manufactured gas,
operatlcns and-plant decomm1551on1ng (id., Preamble).

The settling Parties'propose a definition of recoverable
“envlronmentel response costs" to anlude all lnvestlgatlon.
_.testlng, remedlatlen lltlgatlon expenses and other llabrllties
relatlng to: manufactured gas faclllty sites,. dispoeai Sitee, or
'ouher sites onto whlch materlal may have mlgrated as a reeult
of the operatlon or decommlsslanlng of Massachusetts gas
' manuracturlng facilities during the period from 1522 through
1978'(id ).. The Settling Partles indicate that personal lnjury

'_settlements or awards relating to manufactured gae waste 51tes
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would be cénﬁideﬁed'recoverable cdsts.ﬁiﬁhin.thg definition of
the term “enﬁi:onméntal résponse.costs"'(Tr. of May 9, 1990,
p. 10 et seq. ). The gas company éetitiﬁners made'é
-representatlon that they are not aware of any personai 1njury
suits or clalms relatlng to the pre-1979 manufactured gas
operatlons, waste dlsposal and decomm1551on1ng act1v1t1es _aﬁd.
are also not aware of any facts that would lead them to believe
that -any such sults or clalms w1ll be filed er asserted |
(Settlement Agreemgnt, § VII.C; Tr. of May 9, 1880, pp. 12-27). ‘iL
The Settling Parties'specifically'ekcluded from recpvérable \
costs any expenses resulting ffom claims madeiby.thEIQas company \¥
. ﬁetitionéré against insurance companies.or third parties,® of' B
any expenses résulting from any nonfﬁanufactured gas operatiohs,
. including.but_not'limiteﬁ to by-product coke oven sitég, the
Plymptdn 1ead.5ité, or PCB sitgs'(gg.;'§:VII.A).
- Under the Settlement Agreement, the Seﬁtliﬁg Partiesﬁproﬁose

that the ag;eément.would precludé_aﬁy party to the-Settlementj
".Agreement_{or the Depaftmént on its own:motion) in a later
proceeding before the Depértment'from challenging the proprietj

of recovery from ratepayers of the envirqnménfal response cosﬁs

on grbunds'bf'{a) the prudence of the pre-lS?B_manufactﬁfed-gas

EXpenses and recoveries resultlng from claims agalnst
insurers or third parties are addressed separately in the
Settlement Agreement, § VI, as described infra, p. 34.




~ Surrebuttal Schedule MRN-3
Page 35 of 61

D.P.U. 89-161 S TR . Page 32

operatione, waste disposal :and decommissioning activities that

have resulted in the need for incurring the response costs or

-;(b) the approprlateness of allow1ng rate recovery of such
;expensee through the recovery mechanlsm provrded for in the

-Settlement Agreement. " In the Settlement Agreement the Attorney

General reserved hls rlght to challenge or contest the prudence

.of any actlon taken or not by the gas company petltlcners and

the amount of any costs or reCDverles lncurred'or obtained
through the prosecutlon of insurance and thlrd party clalms_'

(id., § VII. B Tr. Df. May 9 1950, bp. 5}).° The authorlty of the

“Department in thls regard remalns, of course, unlmpalred by the

'-terms_of ‘the Settlement Agreement.

The Settlement Agreement orovides for a recovery mechanism .

in the form of a separate, additicnal element in the'existing
Cost of Gas Adjustment Clause. 220 C.M.R. 6.00 et sew. This

-el.er'x_\.entl, the Remediation Adjustment Clause, would provide for a

per—unit—of—gas'charge equal to sum of.the charge to be

'collected under the company s current Cast of Gas Adjustment

Clause and the amount glven by the envrronmental response cost

.formula (Settlement Agreement,'§'IV-A). ThlS formula wourld

'_consist_of one-seventh'of the actual response costs incurred by

a company in a calendar: year and to be recovered from ratepayers

rdurlng the upcomlng year, less a deferred tax benefit to be

returned to ratepayers during the upcomlng year This amount-'

would then be divided by the company s forecast of total firm

sales volumes for the upcomrng year.' The Settlrnd Partles
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.further agreed that the env1ronmental response cast portlon of

+the Cost of Gas’ and Remedltatlon Adjustment Clause would be

reconc11ed annually for each company, w1th the amount of any

over or under collectlon o be deblted or credited to the total

annual charge for the follow1ng year (ld., § Iv. C)
The deferred tax beneflt would be - calculated as follows.

For the first year of cost recovery, the deferred tax ‘benefit

'would be the amount given by the entlre actual response costs
_lncurred in a calendar year multlplled by the company s net cast
of capltal rate (as set in the company s last base rate case and

_adjusted for income tax effects) and by the effective CDmblned

'_. federal and state income tax rate. In the second year

51x—sevenths of the actual response costs would be multlplled by -

_the cost of capltal and “the comblned tax rate, in the thlrd

year,.flve—sevenths of the ccsts would be used, ard so forth

until the seventh and final year, when one-seventh of the

response costs would be used (id., § IV.B).
With regard te filing reguirements, the Settlment Agreement
requires that each ccmpany file with the Department, the

Attorney General and any other interested party all bilis and

rrecelpts relatlng to any envzronmental response costs 1ncurred
in the precedlng calendar year_for which each company seeks to
' begln recovery in the upcoming year and a schedule deplctlng the

-purpose of each expendlture. This flllng would occur at least

nlnety days before each annlversary cf the 1mplementatlon date.

In the same filing, each_company would include SLmllar_materlal

et
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.and lnformatlon to support any expenses ‘or recoveries from .

flnsurance or other thlrd—party clalms (ld., § IV D)

" The Settlment Agreement accprds a different retemaking

treatment to insurance and third-party litigaticn:expenses and

would be shared 1n equal prcportlons between the gas ccmpany

5_petltloners and their ratepayers. _In the Settlement Agreement,
- one half of the expenses incurred_bynthe gas company petiticners.

k in'the'pricr year in prosecuting'insurance*and third—party .

clelms and one half of any recoveries or other benefits recelved

by the gas company petltloners as a result of a judgment or’

settlement from 1nsurance or thlrd—party clelms, wauld be
credlted agalnst all annual amortlzatlon amounts that have been

_or'are belng collected through the Settlement Agreement’s

;recovery.mechanism {id., § VI}.

The Settlement'Agreement also provides a limitation on the

totai'annual charge to be recovered from ratepayers: the total

nannual charge to a ccmpany s ratepayers would not exceed five

percent of a company s total revenues from flrm Massachusetts
gas sales durlng the precedlng year.  If for a partlcular

compeny, the .annual recovary should exceed the five —percent cap,

-.the amount in excess. of the ~CAap would be deferred and would

accrue carrylng charges at the ccmpany s net ccst of capital (as
allcwed in the company’s last rate case and dd]uStEd for income

tax_effects) until such sum can be added tc the amount.tc be

'_recovered in e"subsequent recovery yvear without exceeding the

'.fite—percent cap {id., § V).
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The terms of theisettlement.Agreement provided for an eption
- to dlscontlnue the agreed upon ratemaklng treatment. .Any
company whose 1989 flrm retail gas revenues were less than 5100.
‘million may choose to dlscontlnue the ratemaklng treatment of
‘the envmronmental response cests prov1ded for under the
Settlement Agreement ln the event that the unrecoﬁered amount ef
1ts response costs sheuld exceed the - 1esser Df 52 mlllxon or: 5.5
: percent ef lts 1985 firm gas dlstrlbutlon revenues (id., § IX).
The gas cempany petltloners for whlch thls prov;saon is | |
applicable are The Berkshire cas Company, Essex Ccounty Gas
Company, Fall Rlver Gas Company, Fltchburg Gas & Electrlc nght
Cempany; and North Attleboro Gas Company

| . If a company ‘does prov1de written notlce tnat it 1ntends to
exercise thls tlght,_then, as af the first day of the month
__follewing.the date of notice, the company would no longer be
allcned to recocver any response-costs threueh_the mechanism
provided for in the Settlement Agreement (id., § IX.2).
Furthermere,'any balanCes.femaining in the cempany's
environnentalzresponse.cest account would'be_treated for
ttatemaking purposes as if they had.been granted.deferral of
_'thelr recognltlon and thus not subject to. dlsallowance for the
sole reason that they occurred prior to the partleular test year .
used by the company in pursuing rate recovery {id., S IX.B).
The company may also seek base rate treatment of the balance
remaining ln its enVLronmental response cost account and -any

response costs that it may incur in the future, p“us any
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expenses or recoveries resulting freom insurance or third party

._claims.(;g., g iX.C). In additien, the company would bear ther
burden effﬁronf.with regere to the.prudencesof the envirbnnental
freeponse costs for which it see?s or has recelved recovery from
.ltS ratepayers as 1f the Settlement Agreement had never - cccurred
:and it was: seeklng recovery of these coets for the flrst tlme
_The Attcrney General wculd then be free to challenge and the
-Department free to 1nvest1gate the prudence of the manufactured

gas operatlons and decommLSSLDnlng activities of the company

that resulted in the need to incur the response ccsts and the

lproprlety Df allow1ng rate recovery of ‘such expenses (;Q.,

§ IX.D). Finally, if the company initiates a rate proceeding

for recovery of response costs, the amounts of any previous

h‘recoveries_of response costs found to be reasenable_by the

Department in.this_proceeding would be credited against the

amount of such response costs, if any, found to be recoverable

frcm'ratepeyers'in the Department’s decision in that

proceedlng Ssimilarly, any amount of previous recoveries.of

such cests found by the Department to be. unreasonable would be

credlted agalnst-the revenue reguirement found in that
proceedlng (id., § IX.E}.
'The Settllng Parties further agreed that in the gas company

petitioners’ future rate cases env;ronmental respcnse costs

‘would not be considered in determining the level cf base rates.

The gas company petitioners agreed_that they will not make any

- argumente in a subseguent rate case that the existence of the
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Settlement Agreement or the effects resultlng fron 1ts

appllcatlcn 3ust1fy the allowance of a higher rate of return

Flnally, the Settllng Partles agreed on the treatment to

" given to gains from future sales of affected properties. In

event a company sells a fnrmer manufactured gas oPeratlons or

37

on

be

the

dump site. and reallzes a net galn on the sale, the company would'

be allowed to calculate its basis in such property (for'purposes

-jnf the determlnlng the. galn to be returned to its ratepayers)

by

1nc1ud1ng the carrylng costs foregone durlng the emortlzatlon

perlod on thcse_response_costs related to saig property]

provided that such adjustments to the company’s bzsis do not-

Tesult in_the_gain becoming a loss {(id., § XI).
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V. ANALYSIS OF THE SETTLEMENT AGREEMENT ON._THE BASIS oFr THE

GENERIC RECORD

We Bave reviewed the Settlement Agreement on the basis of

"the generic lnvestlgatlon record ‘in this- docket and geperally

find it to be in ratepayers’ J_nterest We therefore allow the"

Jolnt Mctlon. " In thrs sectlon, we set forth our reasons for

' aoceptlng the Settlement Agreement " While refraining from any

-prudence flndlngs, we descrlbe our conclusionhs concerning the

four-issues-eramined in this docket: rihdustry knowledge and

'.practice, the law of the'MGP_era, insurance coverage, and

approoriate ratemaking treatment, as set forth in the
Interlocutory Order ~and in the Jolnt Petition. 15 turn; Qe
assess the Settlement Agreement agalnst our concluslons to'
indicate the reasons for 1ts acceptablllty

AL Industry Knowledoe and Practice

| Our review of the record in Sectlon IIT cf thls Order

persuades us that throughout the MGP era, the 1ndustry Knew

: elther in fact or constructlvely that the by- products and wastes:

cf the MGP processes were hazardous and in some cases, were

caICLDOgenlc and that the dEPOSLtan of such materlals en land"

o er in ground or surface waters could 1n3ure that land cr these

‘waters by renderlng themn unfit for certaln purposes There 1is

ev1dence,.of course, that the ethic of the era sanctloned the

use of land for such purposes. And there is furtrer evidence

“that the economics of marketing MGP by-products were often sc

adverse as to render disposal of by-products on site or at
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.asthorlzed dumpsltes a more ratlonal alternatlve than. attempted
sale, as a matter of short Tun economlcs.

This awareness of the hazardous nature of.HGP wastes does
noﬁ howevef,-readily ﬁranslate into'iﬁprﬁdenee for incurring
_the klnd of llablllty 1mpcsed today by CERCLE and . G.L. . 2iE.
sEven though ‘this awareness may have alerted MGP operators to the
'-rlSkS to others and to neighboring land from MGP wastes, it is
dlfflcult thuugh not lmp0551ble, to infer that an MGP operator
ought to have known that mere dlsposal on’ hls-own land or at a
'legal dumPSLte, where no escape has subsequently Dccurred onto
nelghborlng property, would leave nim or his successors llable
to clean up hls OWn - land or the dum951te as part of a
gcvernment—ordered remedlatlon some two, ten Or.even seventeen'
decades later. And even 1f such- potentlal llablllty should have
.been foreseen, there would remain the dlfflcult questlon whether:
such dlsposal mlght falrly be judged lmprudent or whether rlsk
of incurring.a llablllty, arguably so remote, should better be'
v1ewed as a reasonable cost of doing business.. The difficulty
'of 1nferr1ng a want of care in MGP dlspcsal practlces is
helghtened py the evidence that the ability to measure the’
-presence and effects of env;ronmental contamlnants at the
'_parts per -piilion level of dllutlon in water was qulte unknown
to sc1ence during the MGP era. |

Where, however, the land of others mlght bacone 1mp11cated
by later escape Df MG? wastes, the 1nference of want of care or

. prudence might more readlly be drawn. But even there as we
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point . out “in our discussion of the law cf the MGP era that

‘follows} euch an'inference; while arguably strong, is not

compelled.

it is a virtue of the Settlement Agreement thatethese

'dlfflcult judgments are rendered unnecessary. In their place, a
'reasonable cost—sharlng mechanism is establlshed. Therefore,
“unless end_until a company entitled to inmvoke Section IX of the

.Settlemenﬁ-Agreement,'permitting discontinuance of its

ratemekihg treatement, acceptance of the Settlement Agreement

.altegether obv1ates any need to render prudence “Judgments on the

knowledge and practlces of the MGP industry. - We conflne

3'ourselves'to observing_that;the-Settlement_Agreemeﬁt’s

cost-sharing approach, taken as a'whole, is not inconsistent

with our reading of the record and of defensible inferences that’

might Se drawn from it on the issue of industry knewledge and

practice.

B. The Law of the MGP Era

Understandlng MGP-era law is a key to establlshlng the'

rlghts and dutles of MGP plant eperaters and thelr prudence in

 the conduct of their bHSLHESS. Interlocutory Order, pp: 15-16.

' As noted earlier, the Settlement Agreement, § II, would obviate

The cost-sharing mechanism provides for an approximately

' 50/50 sharing of "cost between company stockhclders and
-ratepayers (Tr. of May &, 1990, pp. 28-23). The mechanism
.1s analyzed in Section V.D of this Order, infra, p. 50.
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"any need for such prudenoe inquiries or findings on the part of

the Department. Nonetheless, the Department has investigated

the MGP era law as part of th:.s docket and must view the

.acoe’ptability of the Settlement Agreement against that

background althouqh as noted ﬁe-refrain from'any express

. f£inding on the prudence questlon.

Accordlngly, we review the Settlement Agreemert agalnst
pre—CERCLA law ' concerning (a) rlgnts to . use and restrlctlons

imposed on the use of land generally, (b) duty owed by one.

. landowner to another, and (c) defenees and liabilities resulting

' _from use of 1ndependent contractors to hanl, dispose of, or -

receive HGP wastes. The law sheds llght on r:.ght and dutiee'in

the use of MGP plant sltes and legal dumps:.tes and on

- obligations to nelghborlng ‘land onto Wthh MGP wastes may have

mlgreted 10
The pertlnent law 15 tort 1aw and real property law. We':

well recognize, of course, the need for c:autlon in "rellance on

tort aznalogies to define a public utility’s responsibility in a

Finding the law of the MGP era, before the majcr change-
wrought by CERCLA, is akin to the exercise undertaken by
Federal courts to determine state law in diversity suits.
28 U.S.C. § 1652. As there may not always be precedent
exactly on point, courts look teo relevant precedents,
analogous decisions, and coensidered dicta. -Nolan v.
Transocean Alr Lines, 365 U.S5. 2833, 295-96 (1961); Soroul
v. Hemmingway, 31 Mass. [14 Pick.] 1, 5.(1B33); Grav v.
Boston Gas Light, 114 Mass. 149, 154 (18B73). BSee C.
Wright, Law of the Federal Courts, § 58, at 370 (4th ed.
: 1983) '
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regulaﬁed area." Commonwealth Electric QQ- v. Department of

Punlic Utilities, 397 Mass. 361, 367 (1986). But at least until

'the late 19205; the MGP era was 1argely a time of no or of

llmlted regulatlon of the gas Lndustry (Exh AG- 117 pp._25—26;

' T:._XVII, p. 94). .Thus, the best touchstone avallable is tort

and real property law.

During mdst of the MGP era, land—use regulation was, when

compared w1th late twentleth century practlce 'rudinentary.

-R Anderson, Amerlcan Lzw of Zonlng 3d § 3. 03 at B6, § 3.06,

at: 93 (3d ad. .1986); D. Hagman and J. Juergensmeyer, Urkan

Plannlnq and_Land Develonment Contrel Law, § 2.2 at 13, § 2.3,

at 14 (2& ed. 19B6). In the absence of a leglslatlve or pollce

restriction or of a covenant, a prcprletor could "consult hls

own'ConQeniénce-in his operations above and below the surface of
his ground."  greenleaf v. Francis, 35 Mass. [18 Fick.] 117,

121, 123 (1836). See Shipley v. Fifty Associates, 106 Mass.

 194, 157 (1870). Ownership was a coelo usaue ad centrum (“froﬁ

heaﬁen to the center of the earth™)}, and ownershigp rights could

be asserted even at some inconvenience to neighbors. Greenleaf,

'35 Mass. [18 Pick.], at 117, 121-22; Gannon V. Hargadon, 92
' Mass. [10 Allen] 106, 109-10 (1865). Locale was a major
 determinant of whether legisliative or ?olice'festrictions on

certain nses were warranted. Commonwealth V. Tewkébury; 52

Mass. [11 Met.] 55, 57 (1B46); Commonwealth wv. Alcer, 61 Mass.

[7 CuSh.] 53, B7, 95-56 (1851). Even where restriction on the

usé of private property for trades "useful and bereficial to the
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publlc" was harranted id., it Was'to be exércised "only in

 cases amountlng to an obv10us publlc exlgency. _ Tewkaurg 52

Mass. [11 Met.},_at 57-58; Alger, 61 Mass. [7 Cush ], ‘at 97,

102-03. :Very little indication appears OnN. our record (whlch is;

:albeit generic and not site- spec;flc) regardlng 1eglslat1ve or

'pollce restrlctlons of the MGP 1ndustry Indeed, if any

1nference lS warranted one of a favorablé'legislétive view of
the gas 1ndustry may perhaps be drawn from the frequent grants

of corporate charters by snec1al ‘acts of the General Court -

(Exh.. DPU-15-3).

' Although landownefship rights were broad-du:ing the MGP era,
landowners we-: responsible for certain adverse ccnseguences of

use. Private ownership rights were tempered by the common law.

principle sic utere tuo ut aliepum pon l=das ("use your own

property in such a way that you‘do not injure that of another").

11

Public or private'nuisance ~actions might lie for

traﬁsgression of this maxim. Stowell v. Fladg, 11 Mass. 364,

364~65 (1814); Thurston v. Hancock, 12 Mass. 220, 224 (1815);

Tewksbury; 52.HaSé;_{1l Met.], at 57. Even so, a landowner

still retainéd the right "to use his land to his best

:advantaqe." Eames v. New England Worsted Co., 52 Mass. [11

Met.] 570, 572 (1846)

11 YA public nuisance is an unreasonable interference with a

right common to the general public.® Restatement, Second,
Torts; § B21B. "A private nuisance is a nentrespassory’
irivasion of another’s interest in private use and enjoyment
of land.” Id., § 821D.
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But where injury ensued "from_ah'otherwisé legitimate use"’

' of his property, the landowner would have to “"compensate his

neighbor in damages" for the resultant nuisance, Stowell, 11

‘Mass., at 364-&3, even where the damage was modeét, Eames, 52

‘Mass. [11 Met;], at 572, and even where the result might be

impossible to contrel or difficult'to predict. Wilson v. New

. Bedford, 108 Mass. 261, 265 (1871). See also Sherman v. Fall

River Iron'Works,'84 Mags. [2 Allen] 524, B26 (1861); Sherman V.

‘Fall River Iron Works, 87 Mass. [5 Allen] 213, 214-15 (1862);

Shaw v. Cummiskev, 24 Mass. [7 Pick.] 76 (1828); Monson &

Brimfield Manufacturing Co. v. Fuller, 32 Mass. [15 Pick.] 554.

{1834); Fuller v. Chiconee Ménufacturinq'gg-, 82 Mass. [1lé Gray] 

46 (1860); Shinlev, 106 Mass. 194.' Nuisance Tiability might

even attach for acks related to land not in the defendant’s

‘possession. Gray v. Boston Gas Light, 114 Mass.'149,_154

.fiB73). Moreover, a landowner was résponsible not only for
erecting'a'nuisahce:of.his own,.buﬁ also fcr'maintaihing a
nuisance eérlier erected on:the lahdﬂby another.__stégie y..
ébring,'lﬁ.Mass. 72, 74 (1813); Eames, 52 Mass. [il Met.], &t
| Before 1868, violation Qf duty to refrain from nuisance

reqﬁirad a showing of "culpable negligence.“ . Chandler v.

Worcester Mutual Fire Insurance Qg.,fS? Mass. [3 -Cush.] 328, 330

. (1849). After 1869, a plaintiff no longer had to show

negligence for certain kinds cf_injury to his land, feor strict

' or absolute liability might attach. Ball v. Nve, 99 Mass. 582

i
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(1863), ddoptingrthe rule.of Rylands'v-'Fletchef, Law Rep.

3 H.L. 330 (1868): Where a landownér brought or'cOllectad

"something on:his own property not ﬁaturally there, harmless so

long as it is confined to his property, but . . . mischievous if

it should'getrupon:his neighbor’s land," he would be held,

despite_his'best efforts to contain what he had collecteg,
"responsible for damages, if he should:not succeed in confining
it to his own property." Shipleg, 106 Mass., at 198. See

Fulier, B2 Mass. [16 Gray] 46; Shipley, 106 Mass., at 199;

Wilson, 108 Mass., at 265-66; Fitzpatrick v. Welch, 174 Mass.

486 (1899); Devo v. Athol Housing Authority, 335 Mass. 459,

1 462~63 (1957) . ‘The Rylands rule did not enlarge & landowner's

duty to refrain from injury to anotherfs property. Rather;
Rvlands, z2s adoptad in Massachusetts, merely eliminated the need
to prove negligence and, in effect, put certain hazardous uses

of land "at the sole risk of the user," who henceforth had to

provide “Safeguards [against'escape]_whcse perfection ne

guarantees.™ Ainsworth v. Lakin,.lso Mass. 387, 193 (1502).
. Althpugh the Rylands rule was denominated one of strict
liabilizty, it was not ungualified. Az stated earlier, supra

page 8, certain defenses, such as acts of God or unforseeable

and ﬁrangfﬁl acts of third parties,'were-availablé. Cork, 162

‘Mass., at 333. Moreover, the injury had to be the natural *

conseguence ©f the breach of duty. Kaufman v. Boston Dve House,

Inc., 280 Mass. 161, 169 (1332).
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Use of an independent contractor might offer a defense:to

. liability. Brackett v. Lubke, 86 Mass. [4 Allen] 138, 140

(1862). Cf. Foster v. Essex Bank, 17 Mass. 479, 509 (1821).

.Buﬁ even that defehse couid be overcome where an indepéndent_

contractor “"was without proper skill or'unsuitable_to do the

work,"™ Connors v. Hennessey, 112 Mass. 96, 99 (1873), or where

i'mpr_operly'done work caused "mischief upon the land of ancther.®

Gorham, 125 Mass., at 9%. See Connors, 112 Mass., at 99;

Stufges v. Society for the Promotion of Theological Education at

‘Cambridge, 130 Mass. 414, 415 (1881); Davis-v.'John L..Whiting &

U

on Co., 201 Mass. 51, 93 (1308); Pickett v.'Waldorf Systéms,
hc-,:241 Mass., 569, 570 (1922). Use of an indepéndent

contractor by-a'public ﬁtility deféndant might also pfové an’

unavailing defense where statute imposed a duty. Boucher v. New

York, New Haven, & Hartford Railroad Co., 196 Mass., 355, 359-60

© (2907). Cf. Commonwealth Electric, 397 Mass., at 366 n.2. But

even apart from statute, common law_liability'might attach for -

the wrongful conseguences of the acts of an independent

‘contractor performing under a lawful contract. Woodman v.

Metropolitan Railroad, 149 Mass. 335, 339-40 (1883), citing

‘Gorham, 125 Mass., at -240.

.Having examined the law of the MGP era#_ke make several
cbservations about applying it to prudence inquiries.

Considering the'passage of time, the unavallabllity of

- percipient witnesses to the evehts”likely to be at issue in

prudence inquiries, the general state of company records, and
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the condition of MGP plant sites (many of which have been
oisﬁantled and'rede#eloped), we regerd aoplyiog these priociples.
of laﬁ to individuel'prudence inquiries would.iikely pr¢§e'a |
dauntlnq, though perhaps not 1mp0551ble task Although the
~general plcture of the law durlng the MGP era is clear enough

the law was not statlc. Attemptlng to say what legal nuance or
subtlety applied when MGP wastes were generated or drsposed of
‘er when contamlnants may have crossed a site boundary resultlng
tin nulsance injury (assumlng such dates could be astabllshed)
would be dlfflcult indeed (Tr. XVI, pp; 105—04)

The generlc 1nvestlgatlon in this docket also persuades us
that 51te-spe01flc information from contemporaneous records is
_llkely to be fragmentary and enlgmatlc. Mountlng a case,
whether for prudence or lmprudence, would probably prove at-
-best, extremely difficultlin any case. Serious expense would be.
entaiied on'the'part of the gas oompanies, the Attorney General,
and the Department without'significant 1ikelihood of:greater'
benefit to ratepayers in comparlson with the outoome under the
Settlement Bgreement. Because of the 1nev1tab1e_hazards
attendant on recordskeeping by oorporate preoecessors_of today’e
gas coﬁpanies, inconsistency and unfairness mey.result io
developing.a oase-by—case.body of MGF prudence precedent. Cases.
t ﬁight well be decided by tﬁe chance survival or oerishihg of
records from decades or even a ceotury and a half ago. In -
addition,'translatiog an MGP plant operator’s incurrenoe_of.risk
of-strict_iiability_into imprudence, ﬁhile ootﬂan iﬁpossible_
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task, reguires a nicety:cf judgment‘that is certainly open to

_godd fai£h disagréement.

-in_eontrast to'all-these'nncertainties is the clear-cut

.sharing:ef cost and risk set forth in the Settlement Agreement.e

':Applying the 1aw'of the MGP era might in fact, favor recovery

where hazardous materlals from the MGP 1ndustry have not
mlgrated from MGP plant sites or lawful dumpsltes. Whlle_

1nve5t1gat10n of Massachusetts MGP sites has not progressed to a

.. state of detalled assessment the nature of the wastes is such

that risk ef mlgratlon offsite appears to be small_or moderate

(Tr. XVI, p. 38). For these reasone we conclude that the

Settlement Agreement represents a3 reasonable allocatlon of costs

'-between shareholders and ratepayers.

c. -Insurance Coverage, Litigation, and Proceeds

Massachusetts law cencerning insurance coverage of MGP waste

zucleanup_is'presently inchoate at best. Some preliminary steps

~are being taken,'to be sure, that may answer certain guestions.

For example, the Federal court for the Massachusetts District

has certified certain guestions of insurance law to the Supreme

‘Judicial Court regarding eeverage for the cleanup of New Bedford

harbor. I Re Acushpet River & New Bedford Harbor Progceedings,

725 F.Supp}_1264 (D. Mass..1989). 1In addition, the Supreme

Judicial Court has before it an.appeel on kindred issues in

' Hazen Paper Co. V. United States Figelity & Guaranty Co.,

Hampden- County Super. Ct., Civil Action No. B6-1679 (January 10,

1939),

Surrebuital Schedule MRIN-3
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.Whether and how the Court may pronouoce on these. 1ssues lS
not known, and the absoluteness of any resolutlon lt offers is
.notlcertaln. 'And, even were the Court to answer all the legal
"Questions now before it, much time and effort would be expended
-to'ap?ly its answers'ﬁo insﬁrahce-litigation.over the scores of
MGP 51tes across the Commonwealth. 12_'Thus,'whaterer‘the
'upshot of the two matters now before the Court, iﬁsurers are.
certaln to show their customary energy. and adeptness.ln
.assertlng.thelr defenses and in taking years to do so (Tr. I,
p. 69, 11. 19-24). Against this background, we have assessed
the insurance provisions of the Settlement Agreement.

Eorly in_hearinqs, the Deoartment expressed concern lest
'ellowiﬁg rate reoovery'of all or a mzjor part of MGP cleanup

costs, as urged by the gas company_petitioners on brief, would

12 Moreover, onz of the most contentious issues is not before

the Cour:t in either of these cases: -namely, the
application of the "owned property" exclusior in standard
po11c1es on MGP sites owned by the gas compary petitioners
‘or their predecessors (Tr. II, p. 120; Attorrey General
Brief, pp. 141-42). The “owned property" exclusion, a
typlcal feature of general liabkility insurance policies,
‘states that the policy does not apply to damazge to property
owned or occupied by the insured, as, for exzmple, an MGP
plant site itself (Exh. CC-1, p. 33). Some courts
_ apparently are disposed to construe such clauses against
the insurer.  Allstate Insurance Co. v. Duinn Construction
Co., 713 F. Supp. 35 (D. Mass. 1989}; C.K. Smith & Co. v.
"American Empire Surplus Lines, Inc., Worcester County.
Super. Ct., Civil action Ho. B85-32950 (September 27,
1989)..  But the Supreme Jud1c1al Court apparently has not -
yet spoken on peint.
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ellmlnate "a pcwerful 1ncent1ve on the part of the companles o

hpress thelr clalms agalnst their insurance c0mpan1es" (Tr II,
‘cp. 122).}-Sectlon VI ef the Settlement Agreement recognizes and
'-accomcdates this concern. It provxdes that half of any recovery
' agalnst 1nsurers or. other PRPS’ would ‘be retalned by the gas

cempany 1o} recoverlng, whlle the other half would be returned to

:ratepayers, with adjustment for expenses for prcsecutlng the

_claim.' Thls prov1slon allays the Department’s concern that any

‘scheme for rate treatment put 1nto effect before insurance law

is clarlfled and claims are pursued to a ccnclu51on must -
maintain e strong 1ncent1ve for gas companles,ta assert their

pelicy rights vigorduSly.

D. Ratemaklnc Treatment of MGP Waste Cleanup Under the
Settlement Agresement : :

The terms of the Settlement Agreement-are_dispositive of the

' critical ratemaking issues that have been reviewed in this

ﬂ'lnvestlgatlcn. In partlcular the Settlement Agreement would

rESDlVE lnter alia, the follcw1ng matters that have IECElVed

attention 1n thws case: (1) the class of expenses they

_represent (e.g., whether extraordlnary or nonextraordlnary,

recurring cr nonrecurrlng) (2) whether the costs are
recoverable through base rates or an external mechanism 51m11ar

in operatlon to the CGAC;_and {3) the treatment f deferred

fremediation'ccsts with regard to interest accrual. To establish
that the Settlement Agreement' in fact provides a reasonable

'outcome in dispesing of these issues with the Settllng Partles

a’ brlef review of eXlStlng Department precedent is useful
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The Department has traditionally broken down utility
expeﬁses into four.;atEchies: (1)'annua11yjte¢uxring expenses;

(2) -peribdically recﬁrring_ expenses'; (3) nonrecufr'ing expenses
that are extraordlnery in amount or nature, a.nd (4) nonrecurring

expenses that are . not extraordlnary in amount or rature.

Fltc‘nburg_ Gas & Electrlc quht Company, - D P U 1240 1414

ipp 32-33 (1983) The Department typically allows annually
-recurrlng expenses ‘and normalized values of perlocilcally
recurring expenses=to be 1n¢luded in a_company s cost of -
 service. The Department also allows recovery of e#traerdinary-
-:nphreeurrieé ekﬁenses.thrbugh amorﬁiza#ion and collection from
.x'-atepayers over an appropriate pericd of time.

Followiﬁg the decision in Commonwealth Electric Company,

: D P U. 83—135/151 (1988), in which ﬁhe.Department disallowed
certaln costs asscc1ated with hurrlcane damage berause the
expenses wereslncurred-before the test year, several gas
éempenies presenfed the Department_With petitions.to_defer
_environmenfel cleanup costs fer'future ratemaking
eonsideration. In respeﬁse ﬁe thesze petitions,.fhe_Department_
has greﬁted defefral acceunting for cleenup costs for several'
"companies; Colonlal Bey State, Bostcn Gas, and Berkshire.. In
'graﬁtlng deferral accountlng, the Department noted that the sole
ratemaklng 1mpllcathn of_deferral is to removef as an
_impedimenﬁ to retemekingiebnsideration, theefact that the
-expenditures were ﬁade befcre:the:test.yeer.that_servee as the

basis for a general rate proceeding. .Interlecuto:y Order, Ip. 18
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'_n; 4 Cclonlal Gas Comnanx, D.P.U. 8%-170 (1989); Boston Gas

icompanz D.P.U.‘89—177_(1989}} Bay.State Gas éomnany,
D.P.U. 89;él,'1ﬁterlecutory Order.(1989).

- The bepartment noted in Colonizl Gas, D-P.U. 83-70, thar
.cleanup expenses relatlng ta manufactured gas wastes can |
_reasonably be predlcted to recur over the next several years.,

U_nlike rent, wages, or cther periodlcally recurrlng expen_ses, it

- is not poss.ible _‘i:o deriw;e_ a representative 1eVei of cost fcr_.MGP'
cleanup activities because the precise emount of the expense and -
.its periodicity are:subject to significant uncertainties,

largely outside of the direct control of the'companies.. The

' Depertment also noted in Colonial Gas.tﬁet environmental cleanup

ac:tiirities relaﬁing to MGP...ﬁasﬁes have attributes of both
'recurrlng and nonrecurrlng expenses._.Id.; P. 7;-

In the present generlc 1nvestlgatlon, there_is little
contro_versy on the record that the level of MGP remediation
.costs expesﬁed for the industry as a Whole:iﬁ the Comﬁonwealﬁh
will be eXtraordinary in nature or amount. EHEowever, the
:Settlement Agreement makes no pronouncement on thls issue. In
creatlng a separate ac:c:ountlng mecbanlsm to fac:.l:.tate recovery
of remedlatlan costs as' a separate cost_ltem, the Settlement
Agreement appeers to accommodate and facilitate what in all
' likelihpod'become'ah.extreordinary ;6st over time for the gas

distripbution industry as’'a whole.
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The seven—year'amOItization Of-remediation expenses, without

interest, appears to reflect a ratemaklng treatment that the

'Department generally permlts for extraordlnary, nonrecurrlng

costs; In amortlzlng extraordlnary nonrecurreng expenses, - the

Department has typ;oally found en_amortlzatzon_perlod of between

'-three'and fiﬁe years; with as long a period:of_ten years, to be'

approprlate, dependlng on the partlcular c:.rcumstances of the

_case. As a general practlce, the Department does not allow
'carrylng charges to accrue on unamortlzed balancea of

_ extraordlnary costs. -The Department flnds that the proposed

amortn_zatlon of remediation expenses in the Settlement ‘is net

| lnconsa.etent with the body of Department rate case precedent or

with the record in this case. The Settlement Agre ement’
amortlzatn.on approach prov:.des a reasonable result for
ratepayers and gas companles alike.

At a meetlng with the Department on May 2, 1990, the
Settllng Partles prov1ded the Department with a spreadsheet that’

depicts the operation of the environmental response-cost

'recovery mechanism and the relatlonshlp of nomlnae costs and

"real" costs recovared given an assumed discount rate {Exh.

DPU-—33). The spreadsheet indicates that th_ls mechanlsm would

recover between approximately 43 percent and 50 percent cf the

. _present value of the remediation expenditures incurred by the

gastcompaniES, at discount rates of 15 percent and Il percent,

respectively “While the example is a fairly simple case, the

_Settllng Partles proveded it teo demonstrate To th{_ Department
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in general] terms, the effect'it wouidehave'on eonsumers The

spreadsheet exhlblt (Exh DPU-33) relnforces our view that the

Settlement Agreement establlshes an equltable bas:s for allow1ng

gas companles to recover HGP remedlatlon costs.

eE. Addltlonal Con51deratlens

Several features_ofrthe Settlement.Agreement add to its-

_velue for theVSettling Parties and for-the Departnent One
_essential beneflt of the Settlement Agreement is that for the

“'*Companlesf even though the real dollar recovery of Environmental

ResponsejCosts'is significantly discounted, the Settlement
Agreement will dispel much of the uncertainty in the financial
communityeabout the fiscal conseguence of these costs for gas

companies (Ekh-_co—lQ, pp. 21-22).  From an aCCounting

‘standpoint, the Settling Parties indicated that adoption of the
 settlement woeld provide a more certain basis upon which
accountants and financial analysts-could-evaluete.gas eompany

" finances in contrast to the_presently'undertain'CIimate,' It is

freqﬁentiy observed, of course, thatnfinancial uncertainty may
translate into higher capltal and borrowxng costs for a utlllty

'and_that, socner or later, these costs may be borne by

- ratepayers (id., pp. 11-12). The clarity that the Settlement

Agreement affords should help to assuage'the concerns of the

- financial markets.and thereby serve to reduce betrowing costs.’

The Settlement Agreement would essentially preclude the

Settling Parties from litigating the prudence of pre-187% N

manufactured gas operations,'and waste disposal and

A
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deeeﬁmissionleg ectivitiee that_resulted in.the.heed'tc incurl.
Environmental Response Coets. _From an edministrative'l
.perspective, the'Settlement Agreement weul& great]y reduce'the
extent of lltlgatlon surroundlng MGP issues in rate cases or
_ether proceedlngs. In recent rate case flllngs that preceded
the Settlement Agreement’s filing, the MGP issues resolved by
“the Settlement Agreement reguired lengthy and exhaustlve revlews
B thet and posed further admlnlstrat1Ve burdens 1n.reV1eW1ng rate
case filinés in the already constrained, six-month stetuﬁory
_tlme;limit. Thus, the-Settlement-Agreement not only Qrevides a
satisfactery and fair ratemaking outeome fer'MGP for both gas
custemere.and the gas companies, but it does eofin an efficient
menner.

| The Settlement also ﬁrovides certain publiC'policy'benefits
Ithat, wﬁile not directly effectiné_ratepayere, are Df.generall_
concern to the communities_affected.by MGP weete issues. It is
_.apparent'thet,the gas company.petitienere' fulleandICDoperative
participetien in comﬁlying with the spirit aed letter_of the law
in remedieting former MGP sites is enhahced.by the eerteinty of .
retemaking treatment established by eur approval of the.
Settlemeet Agreement. By.perﬁitting eoet recovery in an

- agreed-upon menner,'the Departmeet fullj ex?ects tﬁat gas
companies will proeeed te-eerry out "their envlrenmental |
:IESpDnSlbllltles both in a cost- effECthE manner feor raeepayers_'
'and 1n a. ceeperatlve feshlon w1th env1ronmentel agencies.
_Uncertalnty over ratemaking treatment is no longer an lmﬁediment

to ‘meeting .the goals of environmental cleanup.
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F. Conclusion

Thé-Department finds that the Settlement Ag:eement‘

' _estéblishes'a reasonable ratemaking mechanism for dealing with

environmental response costs that have been or may be incurred

by the gas company petitioners. Accordingly, upon the forégoing

. considerations and analysis, the Departhent finds that granting
the Joint Motion and approving the Settlemént Agreement are-in 

the public interest.
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VI. . ORDER
“ Accereingly, after'aue notice, hearing, and_consideratioa,
i ._.. . _ o _
bRDERED:. That the J01nt Motion of the Settllng Partles be
and hereby is. allowed and 1t is

FURTHER ORDERED: That the Settlement Agreement submltted by

the Settllng Partles be and hereby is apprcved as prov1dlng a..
fair and equltable resolutlon to the matters in cantrouersy in
" . the proceedlngs docketed as D.P. u. '89-161; and it is

FURTHER_OEDERED: That the proceedings docketed as

" D.P.U. 85-161 be termlnated w1th flndlngs that in llght of the
terms and ccndltlcns of the Settlement Agreement ‘o further.
;nvestlgatlons are requlredland that the Department will net an
‘its owa motion ia_the future institute an'investigation

" eoncerhing the prudenbe of the conduct that resulted in the need_
.tc 1ncur Env1ronmental Response Costs as Well as the ratemaklng
treatment lf any, to be accorded.EnVLronmental Response Costs.

.By'Order'of the Department,

/s/ BERNICE K. McINTYRE

‘Bernice K. McIntyre, Chairman

/s{ ROBERT N. WERLIN

Robert N. Werlin, Coémmissioner

' /s/ SUSAN F. TIERNEY

3 trpe copy - o ;-'t o . Susan F. Tierney, Commissioner
Attest; ' ' '

MARY L. COTTRELL
' Secretary
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Appeal as to matters of law from’ any final dacision order or
" ruling of the Commission may-be taken. to the Supreme Judicial . .
Court by an aggrieved party An. interest by the £iling of e ‘
- written petition praying that the Order of the Commissicn be
~.modified or set aside in whole or in: part

Such petition for appeal shall be Filed with- the Secretary of
+he Commission within twenty days efter the date of service of

"~ +he decision, Order or ruling of the Commission, or within such
©further time as to the Commission may allow upon request £iled
+ prior to the expiration of the twenty days after the .date of

" gervice of said decision, Order or ruling. Within ten days
after such petition has been filed, -the oppagli.ng party sua...
- -enter the appeal: in the 3Supresme. - Judicial Toure sicting: Za-

' Suffolk County by fliing a c.o,gy the:.ecL .Mth 1hs Clerk of said
edurt.  (G.L. Ter. Ed.,c. 25, S ‘as- mcst recantly amnnnded by :

~c. 485 of the Acts of 1971)




