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1 STATE OF MISSOURI
2 PUBLIC SERVICE
3
4 In the Matter of Missouri Gas )
Energy's Tariffs to Implement a ) Case No. GR-2004-0209
5 General Rate Increase for Natural )
Gas Serviced. )
6
7 VIDEOTAPED DEPOSITION OF DAVID MURRAY,
8 a witness, produced, sworn and examined on the 4th day of

9 May, 2004, between the hours of 8:00 a.m. and 6:00 p.m. of
10 that day at the law offices of Brydon, Swearengen &
11  England, 312 East Capitol Avenue, in the City of

112 Jefferson, County of Cole, State of Missouri, before
113

14 | KELLENE K. FEDDERSEN, RPR, CSR, CCR
MIDWEST LITIGATION SERVICES
15 714 West High Street
P.O..Box 1308
16 | Jefferson City, MO 65101

(573)636-7551

18 and Notary Public within and for the State of Missouri,
19 commissioned in Cole County, Missouri, in the
20 above-entitled cause, on the part of Missouri Gas Energy,

21 pursuant to Notice.
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3 FOR MISSOUR s TR 1 DAVID MURRAY, being sworn, testified as follows:
3 ERICD. HERSCHMANN 2 DIRECT EXAMINATION BY MR. HERSCHMANN:
Altorney at Law . .
4 KASOWITZ, BENSON, TORRES & FRIEDMAN, LLP 3 Q. Mr. Murray, my name is Eric Herschmann.
s 1633 Brouday 6799 4 I'm an attorney representing Southern Union Company and
] (212)506-1700 5 MGE here today. I'm going to ask you a series of
JAMES C. SWEARENGEN 6 questions. If you don't understand the question, will you
7 RV, SWEARENGEN & ENGLAND, P.C. 7 please tell me so I'll try to rephrase it for you?
8 312 East Capitol Avenue 8 A. Yes.
P.0. Box 456 L
9 Seffrson City, MO 65102-0456 9 Q. And is it reasonable for us to presume that
10 EEsTI6s 10 if I ask you a question and you answer the question, you
" C“*}\'lf;f:;‘fﬁ";m“ DboDDs 11 obviously understood the question and clearly understood
WATSON, BISHOP, LONDON, BROPHY, LLC 12 the answer that you gave?
12 106 East Sixth Street, Suile 700 1 3 A Yes
Austin, TX 78701 . .
12 (512)479.5900 ' 14 Q. And the reason I'm doing that is because |
14 FOR THE STAFF OF THE MISSOUR{ PUBLIC SERVICE COMMISSION: - g . :
15 RO';ER,T ’22'3230“ 15 want to make sure that, before answering a question, you
enior . .
16 ROBERT BERLIN 16 understand exactly what's being discussed between the two
Assistant General Counsel 17 ofus
17 P.0. Box 360 .
200 M:;ison Street 18 A. Yes.
18 Jefferson City, MO 65102 .
. (577513234 19 Q. Okay. Now, I understand that you submitted
l FOR THE OFFICE OF THE PUBLIC COUNSEL: 20 some prepared direct testimony in this matter; is that
2 DOUOLAS E. MICHEEL 21 correct?
? Py et 22 A. That's correct.
.0, Bo; .
2 200 Madison Street, Suile 650 23 MR. HERSCHMANN: Can we mark this, please?
] p
B (O S 24 (MURRAY EXHIBIT NO. 1 WAS MARKED FOR
u 25 IDENTIFICATION BY THE REPORTER.)
4
7
) Page 3 Page 5
1 ALSO PRESENT: John Niehaus, Videographer 1 BY MR. HERSCHMANN: A
) g):;n%ﬁl:rgan 2 Q. I'm handing you what we've marked as Murray |
Rick Marshall 3 1. Can you take a moment to look at that exhibit? :
3 John Dunn 4 Can you tell us if this is the prepared
Matt Barnes 5 testimony that you submitted in this matter?
4 Chuck Hyneman 6 A Yes. it is i
Travis Allen : > : . .
5 7 Q. And did you sign the affidavit on the
6 8 second page of the deposition? 4
3 SIGNATURE INSTRUCTIONS: ? A Yes, I did. .
9 Presentment waived; signature requested. 10 Q. Andisitan accurate statement‘ as you sit - '
10 EXHIBIT INSTRUCTIONS: 11 here today that the testimony that's contained in Exhibit
11 Attached to original. 12 1 is true and correct?
%% 13 A. Tdo have some corrections that need to be
14 INDEX 14 made to this testimony. ,‘
15 Direct Examination by Herschmann 4 15 Q. And when did you first discover that you ;
16 MURRAY EXHIBITS INDEX 16 mneed to make corrections to your testimony? .
17 17 A. Tt was about a couple weeks ago.
Exhibit No. 1 Prepared Direct Testimony of 18 Q. Is there a reason you didn't submit the
18 _ David Murray 4 19 corrections prior to today? J
19 Exhibit No. 2 Photocapy of the back cover of 20 A. No. Iplanmed on submitting them with
Professor Morin's book 70 . '
20 21 rebuttal testimony. That's usually the way [ handle
21 22 corrections.
g 23 Q. And can you tell us what corrections --
2 24 well, withdrawn.
25 25 Who did you discuss your testimony with
M y y
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} Page 6 Page 8
1 prior to today? 1 -~ his opinion, his insight as to the testimony.
2 A. My attorneys, attorneys assigned, Bob 2 Q.  When you say there's some issues that came
3 Berlin, Robert Franson, to some extent with Bob 3 up with the testimony, what do you mean?
4  Schallenberg, a couple of my colleagues. 4 A. As far as some of the inclusion of, you
5 Q. Who are the colleagues that you discussed 5 know, some -- some wording that we had in there in our
6 it with? 6 testimony as the financial analysis department for some
7 A. Matt Bames. 7 time as to whether or not we should keep that testimony
8 Q. Who else? 8 within what we file.
9 A.  John Kiebel. 9 Q. You mean -- let me take a step back. You
10 Q. John Kiebel? 10 submitted prepared testimony previously, right?
11 A.  Yes. 11 A.  Yes, Thave.
12 Q. Who else? 12 Q. And is that based on a standard type of
13 A. The -- whenever I was discussing the issue 13 form or testimony that's contained in the computer system
14  that I notice where I made a mistake was with the Office 14  at the Staff's office?
15 of the Public Counsel Witness Travis Allen. 15 A. Some of the testimony we have is
16 Q. That's Mr. Allen sitting here? 16 standardized somewhat.
17 A. Yes, heis. 17 Q.  And you discussed with Mr. Schallenberg
18 Q. Who else? 18 whether that standardized testimony would still be
19 A. May have had some discussions with Tim 19 applicable to this case or whether it should be withdrawn?
20 Schwarz. 20 A. Notnecessarily this case. Just any cases
21 Q. Mr. Schwarz is counsel for the Staff -- 2] going forward.
22 A. Yes. 22 Q. Well, any of the recent rate cases that's
23 Q. - of the Commission? 23 been before the Staff, you tried to make a determination
24 A. Yes. 24 whether or not that testimony should be, let's say,
25 Q. Anyone else? 25 stricken from the model or kept in?
)
‘ Page 7 Page 9
1 A. Not that I recall. 1 A.  We're constantly trying to improve the work
2 Q. Tell us about your conversations with 2 product. So we'll look at some of the -~ you know, some
3 Mr. Schallenberg. When did those occur and what was 3 of the testimony that's in some of the standardized
4  discussed? 4 portions and see if there's anything that we can, you
5 A. Idiscussed the -- you know, I told him 5 know, change to improve the work product and get the point
6 that I had made a mistake and that I wanted to make him 6 across a little bit better.
7 aware of that, because obviously he's the individual in 7 Q. Let's just talk about this for a moment.
8 charge of more or less looking at possible settlement & You're here submitting testimony on behalf of the Missouri
9 issues of any case. So I thought it was very important 9 Staff as it relates to MGE, right?
10 for me to -~ to make sure he was aware of it. It wasn't 10 A.  Yes.
11 --the correction did not have a large impact on my 11 Q. And your jurisdiction or your concern is
12 recommendation, but he still needed to be made aware of 12 strictly Missouri, right?
13 that correction. 13 A. Yes.
14 Q.  So was there only one mistake? 14 Q.  You're not claiming to have any
15 A. It's one mistake, but it affects some of 15 jurisdiction or oversight over any other operations of A
16  the numbers throughout the testimony. 16 Southern Union outside of Missouri, right? ;
17 Q.  And what was Mr. Schallenberg's response? 17 A. No.
18 A. We all make mistakes and we'll just get it 18 Q. AndIknow in your prior testimony you
19 taken care of. 19 referenced the Hope case. Do you remember that?
20 Q. And did you review your testimony as 20 A.  Yes.
21 contained in Exhibit 1 with Mr. Schallenberg before you 21 Q. And you've referenced the Bluefield case
22  submitted it? 22 previously, right?
23 A. He didn't ask to specifically look at the 23 A.  Yes.
24  testimony. I think when there were some issues that came | 24 Q. And those cases still apply in this
up with the testimony, he -- he reviewed it and gave his 25 jurisdiction, right?
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| 1 A. Yes. 1 into the professional world.
2 Q. The Supreme Court hasn't reversed those 2 Q. So you -- that's back when you were still
3 decisions, right? 3 in school; is that right?
4 A. Not that I'm aware of. 4 A. That's correct.
5 Q. Have you ever shepherdized any of those 5 Q. And when you graduated college, did you
6 cases? 6 major in rate of return areas?
7 A. No. 7 A. Finance. Finance.
8 Q. Have you ever shepherdized any of the cases 8 Q. Well, was there a course that you took that
9 that you've looked at? 9 was directed towards rate of return while in college?
10 A. No. 10 A. The finance curriculum we -- actually, the
11 Q. When's the last time -- withdrawn. 11 model that is used in utility regulation has been referred
12 The first time you submitted testimony as 12  to as discounted cash flow model. Obviously it's been a
13 itrelated to MGE in 2001, do you recall that testimony -- 13 model that has been, you know, changed and manipulated
14 A.  Yes. 14 somewhat to -- to be able to estimate the rate of return
15 Q. -- you submitted? 15 for a utility company.
16 And you discussed your testimony with 16 In the financial curriculum at the
17 Mr. Bible before you submitted it, right? 17 University of Missouri - Columbia, it was referred to as
18 A.  Yes, Idid. 18 the dividend growth model, the Gordon growth model or the
19 Q. And Mr. Bible gave you his -- well, 19 dividend discount model. There's a few -- there's a few
20 somebody at some point gave you the standard testimony, | 20 ways to label that model.
21 right? 21 And the original intent of that model was
22 A. Yes. 22 to determine - for an investor to try to determine what
23 Q. And did someone explain to you when you 23 they think is a reasonable price to pay for a given
24 first got there that this is the standard testimony that 24 security. So yes, I had -- I had experience with -- with
25  we use for each of the rate cases that come before the 25 that model as far as -- as far as in my studies with the
Page 11 Page 13
1 Commission? 1 University of Missouri - Columbia.
2 A.  Yes. 2 Q. Well, when you were in college, did you
3 Q. And when you first came to the Commission, 3 apply the model in any real world situations?
4 in what year was that? 4 A. Other than maybe trying to determine the
5 A.  June of 2000. 5 valuation of a stock, no. Not in the context that
6 Q. And prior to coming to the Commission in 6 we're -- that it's used in utility regulation. Like I
7 June of 2000, you were employed by the Department of 7 said, this is somewhat unique that the model has been
8 Insurance; is that correct? 8 changed to try to arrive at what — what a witness feels
9 A. That's correct. 9 the discount rate, the cost of capital is for a given
10 Q. And did you have any rate of return 10 security.
11 testimony that you submitted while employed at the 11 Q. SoifIunderstand at least generally, the
12 Department of Insurance? 12 testimony that you're submitting today, you're doing that
13 A. No, I did not. 13 on behalf of the Staff, correct?
14 Q. Did you have any rate -- return on equity 14 A. Yes.
15 testimony that you submitted or worked on while at the 15 Q. Andit's your opinion as to what the return
16 Department of Insurance? 16 on equity should be and the rate of return, right?
17 A. No, Ididnot. 17 A. Yes.
18 Q.  When -- prior to working for the Department 18 Q. And you're the fact witness at the Staff
19 of Insurance, where did you work? 19 who's proposing to address those issues, right?
20 A. Iworked at United Parcell Service. 20 A. Yes.
21 Q. And did that have anything to do with rate 21 Q. And there are some portions of this
22 ofretumn or return on equity or anything we're discussing 22 testimony that you used back in 2001, right?
23 today? 23 A. Yes.
24 A.  No. It was a position to help me with my 24 Q. And there's some portions of this testimony
expenses in college. That was my position before I got 25 that you know based on prior depositions came from years
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Page 16

1 ago from other witnesses, right? 1 A. I assisted in rate of return testimony, |
2 A. Yes. 2 believe, on a water case. The Ozark, Northeast and Oregon
3 Q. And your experience in the DCF modeling 3 Farmers Mutual, I prepared the testimony and prepared the
4 came from some classes that you may have taken in college, 4  studies.
5 right? 5 Q.  And you submitted this testimony after
6 A, Yes. 6 joining -- six months after you joined the Commission; is
7 Q. And the first time you ever used it in a 7 that correct?
8 practical environment was when you came to work for the 8 A. That's approximately correct.
9 Missouri Staff, right? 9 Q. And you mentioned Professor Morin's book.
10 A. That's correct. 10 When's the first time you obtained a copy of that?
11 Q. And was it Mr. Bible that explained to you 11 A. It's--it's on file over at -- over in our
12 how he felt the DCF model should be applied? 12 department on our book shelf, so as soon as I started
13 A. Twouldn't say Mr. Bi-- Mr. Bible coached 13 working there.
14 me along with what I was reviewing, as far as both the 14 Q. So you had access to the book, the earliest
15 regulatory, utility regulatory financial -- finance text, 15 would be June of 2000, right?
16 such as [ see you have Roger Morin there and David 16 A. Yes.
17 Parcell. 1also had to look back at some of my -- some of 17 Q.  And when you first got to the Commission --
18 my textbooks from college that I actually kept and -- and 18 well, withdrawn. _
19 found useful since [ started dealing with rate of return 19 Prior to joining the Missouri Staff, did
20 on a more intensive basis again. 20 you ever give any lectures on rates of return?
21 And so obviously I went back and did some, 21 A. No.
22 you know, some more studying on -- you know, from my own | 22 Q. You ever publish any books dealing with
23  perspective, instead of just relying on -- my boss is a 23 rates of return or return on equity?
24 working manager. He has things that he's doing, and so a 24 A. No.
25 little bit of the responsibility lies on me to -- to study 25 Q. Did you ever write any articles about rates
Page 15 Page 17
1 and get back up to speed with these models. 1 ofreturn, return on equity?
2 Q. Let's take a step back, then, to the first 2 A. Yes.
3 time you submitted any testimony on rate of return. In 3 Q. -Okay. And when prior to June of 2000 did
4 which case was that? 4 you write an article as it relates to rate of return?
5 A. TIbelieve it was some -- the telephone 5 A. Ididn't say I wrote an article. I said --
6 cases. Those were the first cases I was assigned to when 6 you said read an article.
7 1started working for the Staff. And you're taking me 7 Q. No. No.
8 back four years, so I'm going to try to recall from 8 A. You said write?
9 memory. I believe one of those cases was Oregon Farmers 9 Q. Write.
10 "Mutual. Ishould just refer to my -~ that would make 10 A. Ididn't understand what you said. I
11 sense. 11 thought you said read an article.
12 Q. Ithink we're at Al. 12 Q. TItend to speak quickly. I apologize.
13 A. Attachment A to my testimony, you see that 13 A. No, [ did not write an article.
14 I filed direct testimony in Ozark Telephone Company, 14 Q.  And have you published any peer review
15 direct testimony in Northeast Missouri Rural Telephone 15 studies as it relates to rate of return or return on
16  Company, rebuttal for Oregon Farmers Mutual Telephone 16  equity?
17 Company. 17 A. No.
18 Q. And whatever is contained on Attachment A1, 18 Q. Have you consulted with any other staffs at
19 would that cover the area? 19 any other commissions in any other jurisdictions as to how
20 A. Yes. 20 they're applying the DCF model in their recommendations
21 Q. And do you recall testifying in the 21 regarding rate of return?
22 Missouri Gas Energy 2001 case that you had assisted in 22 A. No.
23 preparing rate of return testimony, but not actually done 23 Q. Have you ever tried to contact Professor
24  the actual calculations yourself; that was your first 24 Morin to see whether the methodology that you've been
involvement? 25 using is correct?
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7
1 A. Thave not contacted Professor Morin for 1 A.  Yes.
2 that specific reason, no. 2 Q. What did you tell him?
3 Q. Well, have you contacted Professor Morin 3 A.  Itold him that I -- when I was reviewing
4 for any reason? 4 my testimony and reviewing Mr. Allen, Travis Allen's
5 A. Thada--Iwentto a utility finance 5 testimony with the Public Counsel, I noticed that there
6 seminar that he sponsors out in Washington, D.C. and -- 6 was a different - I'm going to get into the mistake right
7 and listened to what he had to say as far as his ideas 7 now so you know what it is -- a different common equity
8 about cost of capital in the utility environment. 8 balance in my capital structure.
9 Q. When did you go to that course? 9 And -- and after talking to Travis Allen,
10 A. It was probably -- it was a couple years 10 he indicated it looks like that I used the June 30th, 2003
11 after I started. I don't recall exactly. 11 balance instead of the update period of December 3 1st,
12 Q. It would be some point after you submitted 12 2003. Soonce ] -- once I discussed that with him and
13 your testimony in 2001 as it relates to Ozark, Northeast 13 verified it myself, that was indeed the mistake.
14 and Missouri Gas Energy, right? 14 Q.  That actually reminds me, what is a
15 A.  Yes. 15 true-up?
16 Q. Do you still have the textbooks that you 16 A.  The true-up is April 30th.
17 had in college that you say would have addressed the rates | 17 Q. No. What is a true-up?
18 of return methodologies that you're using? 18 A. The true-up is at the end -- we just
19 A. The dividend growth model, yes. 19 referred to update. There's the test year, which is
20 Q. And would you mind providing us later on 20 what's originally filed. Then you have the update, known
21 with a listing of those books, and if you could tell us 21 and measurable changes. True-up period comes up -- comes
22 what editions they are? 22 up after the hearings, based on the update period, and
23 A. Yes. 23  true-up is if there's anything that is extraordinary that
24 MR. FRANSON: Objection. That will call 24 Staff or the company wants to include within its
25 for a Data Request. 25 recommendation for purpose of updating the revenue
)
Page 19 Page 21
1 MR. HERSCHMANN: Okay. 1 requirement. .
2 MR. FRANSON: That way the burden's on you 2 Q. Let me make sure I understand this. So
3 torequestit, so it doesn't leave a burden on the 3 you're saying -- I think it's the last question in your
4 witness. 4 testimony, right before the attachment that you had.
5 MR. HERSCHMANN: Not a problem. 5 A.  Yes.
6 BY MR. HERSCHMANN: 6 Q. You say that Staff -- is the Staff
7 Q. 'Are you making any claim at all that 7 proposing a true-up audit in this case? Yes, I'm
8  Southern Union or MGE are in violation of any orders or 8 recommending a true-up audit be performed for the purpose
9 agreements with the Missouri Public Service Commission? 9 of updating the capital structure and associated embedded
10 A. No. 10 costs through April 30th, 2004.
11 Q. Not making any claims that Southern Union 11 A.  Yes.
12 has violated any SEC regulations, right? 12 Q.  And does that mean that -~ making it
13 A. No. 13 something that a lawyer can understand -- doing like a
14 Q.  There's no claims of any mismanagement by 14 reconciliation, you can use the April 30th numbers?
15 Southern Union, right? : 15 A. It's more or less - with an update you can
16 A. No. 16  do that within the period of time where testimony's being
17 Q. And in all the times that you've submitted 17 filed before the hearing where you can actually update the
18 testimony, whether it be prepared testimony or testimony 18 numbers, which actually a lot of witnesses went ahead and
19 under oath, you believe that to be truthful and accurate, 19 updated within their direct testimony through December
20 right? 20 31st, 2003. :
21 A. Yes. 21 A true-up period, usually those -- that
22 Q. When you told Mr. Schallenberg that you 22 information is not going to be available until after the
23 thought you made a mistake and he said, we all make 23 hearing -
24 mistakes, did you discuss with him how you came to the 24 Q. Allright.
125 conclusion that you made a mistake? 25 A. - the evidentiary hearing, and many times
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Page 24

i 1 there will be discussion as to what items can be trued up 1 Q.  And at that time you told Mr. Swearengen
2 through the true-up period, which is April 30th, 2004 in 2 sitting here that you had not read any of the cases in
3 this case. 3 their entirety. Do you remember that testimony?
4 Q. So ! just want to make sure that I'm clear 4 A. 1doremember that, yes.
5 onthis. Since it's May 4th, there's some numbers that 5 Q.  Was that truthful testimony back then?
6 are available now that weren't available April 29th, 6 A. Yes, it was.
7 you're going to take those April 30th numbers and apply 7 Q. And you understand that the United States
8 them to whatever calculations you did; is that right? 8 Supreme Court has set a standard as it applies to rates of
9 A. T will look at the capital structure 9 retumn for utilities, right?
10 numbers, see what's occurred with -- within Southern Union 10 A. Yes.
11 since the update period, which is December 31st, 2003, see 11 Q. And the first time you submitted the
12 what kind of changes occurred. That includes, like I 12 testimony -- let me withdraw that.
13 said, the actual amounts of the capital and the capital 13 Tell me how you created your testimony back
14 structure, the costs associated with those securities 14 in2001. How did you decide which questions to ask
15  within the capital structure. That's typically what, as 15 yourself and how did you decide which answers to give?
16 far as -- I'm speaking from a rate of return perspective 16 A. Istarted with -- with the template of
17 only. That's typically what we would look at within a 17 Mr. Ron Bible's testimony from a previous MGE case and
18 true-up. 18 made changes, additions as needed. Obviously then the
19 Q.  And then you make adjustment based on the 19 main part of the - of the testimony is the schedules.
20 new numbers; is that right? 20 That was all updated. That actually gets into the
21 A.  We make adjustments based on the update 2] quantitative analysis of what is reasonable as far as a
22 period, December 31st, 2003 numbers, because that's what I 22 recommended return on equity and rate of return as of the
23 filed. 23 time period for that case.
24 Q. Right. But I'm saying -- I just want to 24 But as far as the specifics of what I
| 25 make sure I understand this. When you say you want to do 25 updated and didn't update back in that case, I don't
]
Page 23 Page 25
1 atrue-up audit as of April 30th, you're going to look at 1 recall.
2 numbers from December 31st, then you're going to look at 2 Q. Well, I'm not asking you whether you
3 numbers from April 30th, and if there are changes in the 3 updated the schedules. I'm asking, do you sit down at a
4 numbers that you deem to be somewhat significant, you're 4 computer and say, I have to submit prepared testimony, you
5 going to make the changes based on April 30th numbers, 5 know, all right, I'm going to ask myself these questions,
6 right? 6 or did someone say to you, here's the template, here's the
7 A. Yes, based on April 30th. 7 questions that you ask, here's some of the standard
8 Q. Okay. You mentioned Professor Morin's 8 answers, update the schedules as it applies to these
9 book, and you said that it was available to you in June of 9 numbers?
10 2000. When is the first time that you read his entire 10 A.  There were parts of the testimony that
11 book? . 11 were, you know, the same as what [ had -- what Ron Bible
12 A.  Probably within a couple months that [ 12 had written in 1998. Like I said, I updated what [ felt
13 started working there. I can'trecall. Imean, it's -- 13 was necessary for purpose of that case, and I don't recall
14 it was sporadic to be able to read it, the entire book, 14 exactly what I updated at that time.
15 obviously. Ido -- [ was assigned duties where I couldn't 15 Q. Let me ask you this: How could you know
16 read it all through the whole book within a week or two 16 what you need to update, let's say, on the legal standards
17 when I started because I had other things I had to do as 17 if you'd never read the cases yourself?
18 well. 18 A. Idon't know that I updated anything
19 Q.  And, you know, you have a portion of your 19  specifically with the -- with the legal standards.
20 testimony that deals with legal standards; is that right? 20 Q. I guess I'm asking, how do you know whether
21 A.  Yes. 21 or not you needed to update things or you didn't need to
22 Q.  And the first time you submitted the 22 update things if you never read the cases? ,
23 testimony dealing with legal standards as it relates to 23 A. Because those cases were, you know, fairly
24 MGE was back in 2001, right? 24 standard and longstanding precedent within rate of return
25 A.  Yes. 25 regulation, at least from the staff financial analysis
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1 department's concern. 1 A. Can you please explain your question?
2 Q. Do you think anything's changed in those 2 Q. Do you know what shepherdizing means?
3 cases as they apply to these -- this rate case? 3 A. No, Idonot.
4 A. No. 4 Q. Okay. Tell me how you -- well, I'll take a
5 Q. The court hasn't abandoned it, right? 5 step back, and then I'll explain a little greater detail.
6 A. Not that I'm aware of. 6 How did you select which cases to look at
7 Q. There hasn't been an expanding of the 7 when you first decided to submit your testimony?
8 court's decisions by any other courts, right? 8 A. The cases that are within the testimony
9 A. Not that I'm aware of, 9 were in the testimony before, before [ started working in
10 Q. Do you recall testifying previously that 10 the financial analysis department.
11 there was a Pennsylvania Supreme Court case? 11 Q. So somebody handed you some cases that were
12 A. Yes. 12 highlighted and some testimony and says, this is what we
13 Q. And do you recall testifying that the 13 use, right?
14 Pennsylvania Supreme Court expanded the United States 14 A. I'washanded the cases after I -- when [
15 Supreme Court's rulings in Blue -- Bluefield and Hope? 15 was reviewing the testimony. They just said, these are
16 A. I'msorry. Can you repeat the question? 16 the cases that we rely upon in establishing the legal
17 MR. HERSCHMANN: Can you read that back 17 precedent for purposes of explaining how we go about the
18 please? 18 rate of return study. And -- and-then once [ was given
19 THE REPORTER: "Question: And do you 19 those cases, yeah, there were highlighted portions.
20 recall testifying that the Pennsylvania Supreme Court 20 Q. And you testified back in 2001 that you had
21 expanded the United States Supreme Court's rulings in 21 notread those cases in their entirety prior to submitting
22 Blue -- Bluefield and Hope?" 22 your testimony, right?
23 THE WITNESS: Ibelieve I -- that was my 23 A. That's correct.
24 testimony in the previous MGE rate case. 24 Q. And when you were in college is it safe to
25 BY MR. HERSCHMANN: 25 say that the professors weren't handing you out cases and
}
| Page 27 Page 29
1 Q.  And can you just explain to me how you 1 asking you to go shepherdize those cases since you don't
2 understand the hierarchy of the court systems to work 2 know what shepherdizing is as of today, right?
3 between, let's say, Pennsylvania, Missouri and the United 3 A. I'd say that's safe to say.
4  States Supreme Court, your just general understanding as 4 Q. And the Pennsylvania case, does the
5 to how the courts interact with each other? 5 Pennsylvania court have any jurisdictional bearing on
6 A. Obviously each state has their own 6 Missouri?
7  jurisdictional -- jurisdictional courts, and then if 7 A. Not that I'm aware of.
8 there's something within a state court that is raised to 8 Q. And shepherdizing is, so you understand, is
- 9 the level of that state's Supreme Court and the plaintiff 9 ameans of checking cases to see whether they've been
10  still does not agree with that, then they may raise it to 10 distinguished, reversed, remanded, whether it's followed.
11  the level of the Supreme Court of the United States of 11 It give you questions of a lot of different information
12 America. 12 about them.
13 Q.  And that's your understanding of how the 13 Have you ever asked counsel at the Staff to
14 court system works? 14 say, can you check whether or not the Pennsylvania case --
15 A. That's my understanding, 15 actually it's going to be a good objection. I'll withdraw
16 Q. So when you testified back in 2001 that the 16 that question. I'll withdraw that objection, That's a
17 Pennsylvania Electric Company case expands, you used the 17 good question.
18 word expands, or later on use the word extends the U.S. 18 All right. Has anybody ever handed you
19 Supreme Court testimony, you now realize that's not 19 cases and said, these are follow-ups or things that have
20 accurate, right? 20 Dbeen distinguished, on any of the cases that you've cited?
21 A.  Whenever we -- we got into discussion of 21 A. Tdon't believe I've been given anything
22 extending, I realize that may not have been the proper 22 thatindicates it's a follow-up on cases that have been
23 terminology to use, and that's why that's been changed. 23 cited, no.
24 Q.  And have you shepherdized the Pennsylvania 24 Q. Now, you mentioned in your testimony the
case? 25 Munn case, Bluefield, Natural Gas Pipeline and Hope
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Page 30

Page 32

1 decisions, and this is the same testimony that has, in 1 thought were appropriate.
2 essence, been lifted and put back into each one of your 2 Q. Did someore tell you you should use the
3 testimonies, right? ' 3 Pennsylvania case in your testimony?
4 A. Yes. 4 A. Like I said, that case was within the
5 Q. And then on page 6 of your testimony, you 5 testimony before | started with the department, and it
6 say, through these and other court decisions. Can you 6 just -- 1 agree with the principle behind it, and [ feel
7 identify for us what other court decisions are you talking 7 it's appropriate to discuss that principle.
8 about and where did you get them from? 8 Q.  Well, the first time you decided to use the
9 A. 1don't recall the specific court decisions 9 Pennsylvania case, you didn't know it related to the Three
10 I'm referring to there. 10 Mile Island, right?
11 Q. Generally, where would you have gotten 11 A. Ibelieve there was some ignorance on my
12 other court decisions? 12 part within that case.
13 A. It could be court decisions -- I mean, as 13 Q. Imean, the question, and I'll read from
14 far as any specifics, I don't recall. There could be 14 page 33 of your testimony, do you know whether or not the
15 court decisions within Missouri or there could be court 15 Three Mile Island accident had anything to do with the
16 decisions within other states that -- that address the 16 Pennsylvania case which you have cited in your testimony?
17 issue that public utilities operate- more efficiently as 17 Answer: No.
18 monopolies. I mean, it's fairly -- it appears to me to be 18 Is that truthful testimony then?
19 apretty longstanding principle that that's how we view 19 A.  Yes, it was.
20 the best operation of regulated utilities. 20 Q. And now you know that it did have to do
21 Q. Tl move to strike that answer as 21  with Three Mile Island, right?
22 nonresponsive. - 22 A.  Yes,Ido.
23 The question was, where would you have 23 Q. And a little different than the current
24  gotten these other court decisions? 24 circumstances with MGE, Three Mile Island and how MGE
25 A. There's citations of court decisions 25 operates?
' Page 31 Page 33 |
1 within, mainly in Parcell's book, in Roger Morin's book. 1 A. I'd say there's some differences there.
2 I don't recall the specific cases. Those are not cited in 2 Q. Pretty drastic ones, right?
3 mytestimony. There's -- quite often in any cost of 3 A. Idon't think they have any nuclear
4 capital textbook there's citations to many court cases 4 regulation -- or nuclear generation within their
5 that more or less provide the timeline of how things have 5 operations. )
6 evolved within rate of return regulation and what the 6 Q. Is there anything more drastic besides not
7 standards are, 7 having nuclear generation in the operations?
8 Q. Tell me how you would go about, if you're 8 A. Within a utility framework, I'd say, yes.
9 reading Morin's book for argument sake and he had a case 9 Q. Itwas Three Mile Island. Imean, a pretty
10 citation, how would you obtain a copy of that case? 10 monumental event, I mean, as relates to a shutting down of
11 A. Well, sometimes I do my own research, but I 11 anuclear reactor and stuff?
12 would more than likely, if I didn't know where to go for 12 A. Ithink we just hit the 25-year anniversary
13 sure, [ would check with an attorney. 13 of that and it caught the attention of the media. Yes, it
14 Q. Do you recall in submitting your testimony 14 is.
15 checking with any attorney saying, I just read Morin's 15 Q.  And that's nothing remotely near MGE,
16 book, he references this case in this jurisdiction and 1 16 right?
17 want to see what it says? 17 A. No, they do not have nuclear generation.
18 A. No. 18 Q. And you understand that the Pennsylvania
19 Q. Do you recall ever doing that? 19 Supreme Court discussed the fact that the property would
20 A. Ibelieve I just -- I recall asking about 20 not -- was no longer used or useful for the Pennsylvania
21 the Permian Basin case, which is a case that is cited 21 customers, right?
22 within Mr. Parcell's book, to get an idea of what's in 22 A. Tunderstand that.
23 that case to see if there's any cases I can substitute 23 Q.  Any property that's sitting here that MGE
24 for -- for, say, the Pennsylvania case. But I didn't feel 24 uses that's not being used for the customers of MGE?
25 like it was going to suit the needs that I -- that 25 A. Not that I'm aware of, but I don't evaluate
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) Page 34 Page 36
1 1 the rate base issues. 1 they -- they can't be that far off from what we think
2 Q. What do you mean by that? 2 they're earning on their authorized rate of return.
3 A. I'mnotlooking at -- that's not part of my 3 Obviously there's disputes amongst the various expert
4 testimony to review what should be included in rate base, 4 witnesses within this case that -- that are going to argue
5 what's used and useful for -- for MGE. That's not the 5 that certain things should be included and not included.
6 subject of my testimony. 6 Q. But you've never looked at that issue,
7 Q. Well, when you recommend an authorized rate 7 right?
8 ofreturn, do you think it's something that MGE should be 8 A. No.
9 able to at some point meet? 9 Q. Did you read the other witnesses' testimony
10 A. Can you please -- I don't understand your 10 in this case when it was first submitted?
11  question. 11 A. Portions of some of the other witnesses.
12 Q. Sure. When you talk about making a 12 Q. How did you select which portions to read?
13 recommendation for an authorized rate of return, should it | 13 A. Ithink some Staff, you know, attorneys or
14 be arealistic number? 14 personnel, and I don't recall exactly who, alerted me that
15 A. Itshould be a fair and reasonable 15 there are some witnesses addressing issues about return on
16 authorized rate of retumn. 16 equity and rate of return. So I reviewed that just to see
17 Q. And it should be something that Southemn 17 what -- what their testimony was regarding that.
18 Union -- or withdrawn. 18 Q. Can you list for us the testimony -- or the
19 It should be something that MGE has the 19 portions of the testimony that you read, which witnesses?
20 opportunity to eamn, right? 20 A.  Of course I read John Dunn, obviously, and
21 A. Idon't control whether or not they have 21 alsoreviewed some of John Quain's testimony. Looked at
22 the opportunity to earn it. [ recomimend a fair and 22 small portions of Oglesby's, small portions of Mike
23 reasonable rate of return. Now, whether or not they can 23 Nowack's. I think that's the extent of it.
24 earn that return is something that maybe is subject to the 24 Q. Anyone from the Staff's testimony that you
25 operations of the company. That's not within my control. 25 reviewed?
) Page 35 Page 37
1 Q.  Well, you told us beforehand that there's 1 A.  No, I didn't review anybody specifically
2 no claim of mismanagement by Southern Union, right? 2 from the Staff.
3 A. Not that I'm aware of. 3 Q. Did you, prior to submitting your
4 Q. Nocomplaints have been filed, right, 4 testimony, have any conversations with anyone on the Staff
5 between -- as of now, sitting here today? 5 about what generally the authorized rate of return
6 A. Tdon't know. Idon't review the _ 6 recommendation would be?
7 complaints. There may have been complaints filed with our 7 A. Can you repeat the question, please?
8 consumer services division on MGE. I don't review that. 8 MR. HERSCHMANN: Can you read that back,
9 Q. Asyou are sitting here today, you're 9 please?
10 unaware of any complaints that are pending, right? 10 THE REPORTER: "Question: Did you, prior
11 A.  TI'mignorant of whether or not there's any 11 to submitting your testimony, have any conversations with
12 complaints filed. 12 anyone on the Staff about what generally the authorized
13 Q.  And you're telling us that you make a 13 rate of return recommendation would be?"
14 recommendation as to an authorized rate of return without 14 THE WITNESS: I had individuals on Staff
15 factoring in whether or not that number is realistic for 15 review my testimony as far as what they feel the rate of
16 MGE ever to earn it? That's just not your job? 16 return would or should be. I hate to use the term would
17 A.  No. Irecommend a fair and reasonable 17 Dbe. I don't think that, you know, within our analysis
18 authorized rate of return. Whether or not they're able to 18 we're trying to determine what it would be. We're trying
19 earn that return is not within my control. 19 to determine what we think it should be based on an
20 Q.  And you don't factor in whether or not -- 20 analysis of the capital and economic environment.
21 for argument's sake, you've never looked to see whether or 21 But I do have -- my boss, Ron Bible, used
22 not MGE has ever earned its authorized rate of return, 22 to be the person that would review my testimony. He has
23 right? 23 been since mobilized, so I don't have him to review it. [
24 A.  Ithink there's dispute on that in this 24 did discuss some of my initial conclusions with him before
i 25 case. Ithink from Staff's overall revenue requirement, 25 he was mobilized. [ didn't have all my testimony written.
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j Page 38 Page 40
11 Usually he's the one that I bounce off a lot of my ideas 1 He's not here, and I can't tell you that his -- he's a
2 on what I'm looking at as far as my recommendation. 2 little older than [ am. He has a lot of experience. He's
3 I did have other Staff personnel and 3 50 years old. I'm sure he's done a lot of things, and I'm
4 attorneys review my testimony, and I don't recall that 4 sure there's probably something in his testimony that may
5 they specifically asked me, you know, do you think this 5 give you more insight on that.
6 rate of return should be higher or lower, what have you. 6 Q.  Well, is it safe to say that the person who
7 BY MR. HERSCHMANN: 7 gave you primary guidance as to how things are done at the
8 Q.  Which Staff members did you discuss this 8 Commission when you first arrived was Mr, Bible?
9  with? 9 A.  Yes.
10 A. The testimony? 10 Q. And he was your boss, right?
11 Q. You said you discussed it with some Staff 11 A.  Yes.
12 members. Was Mr. Schallenberg one of them? 12 Q. He's the one that handed you this canned
13 A. Thetestimony. As far as the testimony, 13 testimony, right?
14 not the recommendation itself. There was nobody that 14 A. He handed me some of the testimony that he
15 asked me to change my recommendation. The testimony was 15 had done in the previous MGE rate case.
16 reviewed by -- by Bob Berlin, Mr. Robert Franson. Bob 16 Q. And he's the one that explained to you how
17 Schallenberg later reviewed it. There's also -- John 17 the Staff generally dealt with rate cases, right?
18 Kiebel gave me some -- some information on what he thought | 18 A.  Yes.
19 Icould change on just some basically cleanup language. 19 Q. And did he tell you at that time that,
20 Q. 'Who's John Kiebel? 20 prior to joining the Missouri Commission, he had no
21 A. He's an individual that's filling in in our 21 experience with the regulated industries?
22 department since my boss has been mobilized, helping out. 22 A. No.
23 Q. Okay. Where did he come from? 23 Q. Did he tell you that he had no regulatory
24 A. Engineering and management services. 24  experience at all prior to joining the Missouri
25 Q.  And is that another part of the Missouri 25 Commission?
}
Page 39 Page 41
1 Staff? 1 A. No.
2 A.  It's another department with the Staff. 2 Q. Let me read to you a portion of Mr. Bible's
3 Q. And what knowledge did he have as related 3 testimony from November 3rd of 2000.
4 toROR? 4 Question: Prior to joining the Missouri
5 A. He - before I came on board with the 5 Commission in August of 1997, did you have any regulatory
6  Staff, he helped out with our department another time when 6 experience?
7 we were short-staffed. So his experience, you know, that 7 Answer: No.
8 was under Ron Bible, when he was helping us with, you 8 Had you worked for any companies that had
9 know, some -- some of the more minor projects in order to 9 been regulated by the Missouri Commission prior to '97?
10  help ease the workload that we were experiencing. Now 10 Answer: No.
11 he's, like I said, once again he's helping out with our 11 Did Mr. Bible ever explain to you how he
12 situation. 12 came to obtain the canned testimony that's been submitted
13 Q.  What does the engineering management 13 by the Staff for several years?
14 services do? 14 A.  Idon'trecall if he did or not.
15 A.  Mainly the quality service, customer 15 Q. You ever talk to Mr. Schallenberg about it?
16 service-type issues. 16 A. No, [ haven't. :
17 Q. Now, what experience did Ron Bible have as 17 Q. Do you have any drafts of your testimony in
18 related to regulated utilities or the regulatory industry 18 this case?
19 prior to joining the Missouri Commission? 19 A. Ibelieve I may have some drafts from
20 A.  Well, I'm not Ron Bible, but I will tell 20 review.
21 you what I know about his experience. He worked for a 21 Q.  And where are those drafts now?
22 credit rating agen-- or not a credit rating agency, but a 22 A.  Atmy office.
23 credit card company, and he also did some statistical 23 Q. And did you run different schedules than
24 analysis with the Air Force. 24  what's attached to your testimony here today?
As far as rate of return, I don't know. 25 A. Tdon't believe I ran any different
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I schedules. I may have made some corrections to the 1 that we were going to be able to have December 31st, 2003
2 schedules, as I pointed -- as I found some things as far 2 updated information, it just seemed to make sense to go
3 as maybe a mistran-- a transposed number, something of 3 ahead and let's give the picture of what's going to happen
4 thatnature. Nothing really material as far as I can 4 with the update period now, instead of waiting until
5 recall, except for the corrections I just pointed out 5 rebuttal.
6 today. 6 Q. Did you ever go back and look at what you
7 Q.  Just so we're clear, is it your testimony 7 had calculated out as being return on equities for
8 that you never discussed with anyone prior to preparing 8 comparable companies to see whether or not your prior
9 your testimony what the general range of your 9 testimony was accurate?
10 recommendation should be as relates to the authorized rate | 10 A. Idon't understand your question.
1T of return in this case? 11 Q. Did you ever - well, previously you've
12 A. No. Ithink I had indicated that before 12 used comparable companies to come up with a
13 Ron Bible was mobilized, that I talked about the range 13 recommendation, right?
14  that I was looking at for my recommended return on equity, | 14 A.  Yes.
15 1think I made that pretty clear in my previous answer 15 Q. Did you ever go back and look at what your
16 that I did talk to him specifically about that. 16 recommendation had been based on what the reality was?
17 [ thought that I could at least get to that 17 A. Once again, | don't understand. Are you --
18 point, and maybe not necessarily write the testimony and 18 the reality of my recommendation versus what actually
19 prepare all the schedules, but get an idea as to what I 19 occurred?
20 was seeing after I did my study as to what I think a 20 Q. Right. You used a proxy group, right?
21 reasonable return on equity recommendation would be for 21 A. Yes.
22 MGE in this case, because I knew that I only had limited 22 Q. You did some calculations, right?
23 time to bounce that off of him. ' 23 A. Yes.
24 Q. And what did Mr. Bible tell you after you 24 Q. And you assumed certain things in doing
25 bounced it off of him? 25 your calculations, right?
Page 43 Page 45
1 A. He said it appeared to be reasonable. 1 A.  Yes.
2 Q. Did Mr. Bible review any of the financial 2 Q. And then you made a recommendation as to
3 information that you used? 3 what you thought would happen in the future, right?
4 A. Tbelieve he -- actually, let's make this 4 A. The recommendation I made is not
5 clear, because he was being -- it wasn't announced that he 5 necessarily what -- and I -- I think I understand your
6 was being mobilized 'til probably sometime in March. He 6 question here, but if I don't understand it, please
7 was initially assigned to this case. So he was working 7 correct me. That you're asking me if the return on equity
8 with my colleague, Matt Barnes, there with preparing the 8 that's actually achieved by a company actually is
9 schedules. So he -- he was actually initially assigned to 9 consistent with what I came up with the cost of equity.
10 the case, and because of situations with being mobilized 10 Is that your question?
11 with the military, I had to take this case on. 11 Q. Yes.
12 Q. And did Mr. Bible provide you with a draft 12 A.  Well, I think that's -- that's the
13 of the information that he already calculated prior to 13 important thing to understand here. The cost of equity
14  being mobilized? 14 that I arrive at is not necessarily going to be an .
15 A. Ibelieve some of the schedules were - 15 indication of what the return on equity is going to be. A
16  were currently in process. 16 company can earn more than its cost of equity. It can
17 Q. So who actually made the mistake, then, 17 earn less than its cost of equity.
18 using the June 30th numbers, you or Mr. Bible? 18 Just because a company earns a return on
19 A. T take responsibility for that. I think 19 equity of 18 or 19 percent in one year because the weather
20 it's my mistake. Ishould have caught that before it was 20 was extremely cold doesn't mean that that makes my cost of
21  submitted. 21 equity recommendation of 9 percent inaccurate.
22 Q. And in the documents that he gave you, was 22 Q. And when -- tell us, how do you believe
23 he using the June 30th numbers as well? 23 that you comply with the Daubert standard in submitting
24 A. Ithink the initial -- the initial start of .| 24 your testimony?
25 the schedules was the June 30th data. Once we determined | 25 A.  Can you explain what the Daubert standard
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Page 46 Page 48
1 is? 1 selecting companies that were operating within the same
2 Q. Have you ever heard of Daubert? 2 industries, that's why they call it a pure play analysis,
3 A. No. 3 is probably the most critical aspect of picking companies
4 Q. Do you know whether Missouri's a Daubert 4 that are comparable to the company you're trying to
5 state or not? 5 compare them to.
6 A. No. 6 Q. Move to strike that as nonresponsive.
7 MR. FRANSON: Objection. That calls for a 7 The question is, what methodology did you
8 legal conclusion. That is not in his testimony. 8 use to determine that that is an accepted procedure, the
9 Therefore, it's -~ 9 criteria that you used? You list certain criteria, right?
10 MR. HERSCHMANN: Well, he's got a section 10 A.  (Witness nodded.)
11 onlegal. Let me see. : 11 Q. Isthatcorrect? You have to answer
12 MR. FRANSON: Daubert is not mentioned. If 12 verbally.
13 it is, point it out and go from there. 13 A.  Yes.
14 MR. HERSCHMANN: Doesn't make a difference 14 Q. What methodology did you use under the
15 if it's mentioned or not. You can answer the question. 15  Supreme Court standard to determine whether or not that's
16 BY MR. HERSCHMANN: 16 acceptable?
17 Q. You have a section in your testimony for 17 A.  The methodology is a commonly recognized
18 every case that you've submitted testimony on behalf of 18 way to come up with a comparable group is through looking
19 the Missouri Commission dealing with legal issues, right, 19  at companies within the same industry. I don't know that
20 legal criteria? 20 you have a scientific methodology for that. It's -- I
21 A. Yes. Excuse me. Not every testimony. 21 recall specifically seeing something from a mergers and
22 Bvery major rate case, rate of return testimony. 22 acquisitions conference where they indicated the No. 1
23 Q. TI'msorry. Have you ever heard of Daubert? 23 issue to look at when choosing comparable companies is
24 A. No, I haven't. 24 whether a company's in the same industry, because that's
25 Q. Have you ever reviewed the Federal Rules of .25 the way you determine whether or not they're in an
Page 47 Page 49
1 Evidence? 1  industry that has equivalent business risk and other sorts
2 A. No, I haven't. 2 ofrisk that are involved with that, such as regulation
3 Q. Have you ever looked at any cases dealing 3 and things of that nature.
4 with qualifications or basis for submitting expert 4 I don't think that there's -- there's any
5 testimony? 5 scientific issue there as far as understanding that --
6 A. No,Ihaven't. 6 that that will give you a comparable group of companies.
7 Q. Have you ever tested the methodologies that 7 - MR. HERSCHMANN: Move to strike that again
8 you are using to make sure that they comply with the 8 asnonresponsive. Let me --
9  Supreme Court precedents as it relates to expert 9 MR. FRANSON: Well --
10 testimony? 10 MR. HERSCHMANN: You can say objection and
11 A. No, I haven't. 11 it's preserved. I mean --
12 Q.  The canned testimony that you've continued 12 MR. FRANSON: Well, hold on. There's also
13 to use as to the parameters for selecting proxy groups, 13 going to be a response here. You have a --
14 what methodology did you use to verify that that is an 14 MR. HERSCHMANN: If you're going to give a
15 accepted methodology in this industry? 15 speaking objection, I'm going to ask the witness to step
16 A.  The methodology of the discounted cash flow 16 out, or we can take a break and we can make a record and
17 model? 17 then go forward. I mean, I'm going to get the answer to
18 Q. Not the discounted cash flow. The issue of 18 these questions. We can go about it different ways,
19  the criteria you used to select the proxy group. What 19 MR. FRANSON: That's not what we're talking
20 methodology did you use to test whether or not that's 20 about.
21 accepted in this industry? 21 MR. HERSCHMANN: All right.
22 A.  You're referring to the criteria that I 22 MR. FRANSON: Why don't 1 --
23 used to select my comparable companies? 23 MR. HERSCHMANN: Well, let me -- we'll go
24 Q. Right. 24 on for a second, and then we'll take a break and make a
A.  Tt's fairly widely recognized that 25 record.

Rolla

Jefferson City

13 (Pages 46 to 49)

Columbia
6a974d20-9e81-11d8-9184-b07554¢10000



Associated Court Reporters
1-888-636-7551

Rolla

Jefferson City

Page 50 Page 52
1 MR. FRANSON: No, we aren't going to move 1 MR. HERSCHMANN: We're doing this pursuant
2 on. The problem is -- 2 tothe federal rules, which are applicable, or to the
3 MR. HERSCHMANN: Hold it. Hold it. Let's 3 Missouri rules, which are applicable in depositions. I
4 dothis. Let's take a break. You can step out, stop the 4 can pull out the statutes that tells you it's applicable.
5 video, then we can make a record. We don't have to have 5 I'm sure you know that. So we're taking the deposition in
6 speaking objections with the witness here. All right? 6 compliance with the rules. The rules specifically say
7 So-- 7 what type of objection you can make.
8 MR. FRANSON: Now, wait a minute. Why do 8 MR. FRANSON: Which Missouri rule says
9 you want the witness out? You made all your objections in 9 that?
10 front of the witness. Why do you want the witness out? 10 MR. HERSCHMANN: I think I can get them.
11 What's the purpose of that? 11 Just a minute.
12 MR. HERSCHMANN: Because the rules require | 12 MR. FRANSON: What I'm trying --
13 that you either make an objection, you can move to strike 13 MR. HERSCHMANN: Wait a minute. I'll get
14  the testimony, you can state the basis for the objection. 14 them. I have no problem getting the book out.
15 MR. FRANSON: That's what I'm trying to do, 15 MR. FRANSON: What I'm trying to do is
16 and that's what you're not allowing me to do. 16 state my objection. I'm not in any way suggesting you
17 MR. HERSCHMANN: You can say objection 17 can't ask your questions and get answers.
18 form, which is really all you need to do to preserve it. 18 MR. HERSCHMANN: Right. Right. If you --
19 Right? After that, there are no other objections. And if 19 MR. FRANSON: But if you would let me
20 you're going to make a speech as to -- and I don't know 20 finish --
21 what you're going to say yet. 21 MR. HERSCHMANN: Well, I don't -- well, my
22 MR. FRANSON: That's the problem, you 22 only concern is I don't know what you're going to say, and
23  don't. 23 normally the objection is to form. Everything else is
24 MR. HERSCHMANN: That -- that's why if it's 24 preserved. Right? So if you want me to, you know, pull
25 going to be any type of speaking objection, all right, 25 out the rules that apply, all right, then I'll pull out
Page 51 Page 53
1 then I'm going to excuse the witness. If you want to say 1 the rules that apply.
2 objection and want to address it during a break, I'm more 2 MR. FRANSON: Okay. At some point is it my
3 than happy to do that. 3 turn?
4 MR. FRANSON: Okay. Is it my turn now? 4 MR. HERSCHMANN: Sure. As long as it's not
5 MR. HERSCHMANN: Well, I don't know what 5 a speaking objection, it's always your turn.
6 you're going to do. If you're going to tell me -- 6 MR. FRANSON: Okay. You have made repeated
7 MR. FRANSON: That's right. 7 motions to strike based on nonresponsive. The problem I'm
8 MR. HERSCHMANN: Then let's do this. Let's 8 having with that is, just because you don't like his
9 take a break. We can discuss it off the record and then 9 answer, that does not mean it's nonresponsive. So what
10 come back on. 10 I'm asking is, each time you do that, we can do it one of
11 MR. FRANSON: No, I don't want to discuss 11 two ways. one, we can respond at that point, or two,
12 it off the record. I want to discuss it on the record. 12 later on we can take it up with the RLJ if you ever offer .
13 MR. HERSCHMANN: Well, we can do it on the 13 any or all of this into evidence or anyone else does.
14 record. I'mnot going to let you make -- 14 But [ want it clear that just because you
15 MR. FRANSON: Then let's do it on the 15 don't like his answer, that does not mean he's not being
16 record. 16 responsive.
17 MR. HERSCHMANN: Then let's go off the 17 MR. HERSCHMANN: Oh, I completely agree
18 video. We're going to take a break off the video. You 18 with you. I'm doing this solely to preserve the record so
19 can leave the transcript. Can you step out of the room, 19 if we go to court one day, the court's going to rule upon,
20 please? 20 whether it be the RLJ level or in -~ at the courthouse,
21 MR. FRANSON: No, he is not going to step 21 we're going to get a ruling from a judge as to whether or
22 out. You seem to have this desire -- 22 not the question I asked and the answer he gave is
23 MR. NIEHAUS: Still on the record? 23 responsive.
24 MR. FRANSON: Yeah, I want stil] on the 24 It's my subjective view, but I need to
) 25 record. 25 preserve the record that way. That's the only way to do
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1 it 1 order to be able to review and determine what's
2 MR. FRANSON: That's fine. 2 appropriate within a growth rate. If you have a new
3 MR. HERSCHMANN: IfI had the ability to 3 company, then the information that you have is fairly
4 strike the testimony, I'd strike it left and right. No 4 limited.
5 one's provided me with that authority. So -- 5 Now, as far as how they specifically
6 MR. FRANSON: Okay. 6 address that in the textbook, I don't recall.
7 MR. HERSCHMANN: [ apologize, then, because 7 Q. Have you ever seen any textbook that have
8 didn't understand where you were going. All right. Let 8 used the criteria that you've used in your testimony here
9 me just -- a couple questions, and then we'll take a 9 to select the comparable companies?
10 break. Okay? 10 A.  All these criteria?
11 BY MR. HERSCHMANN: 11 Q. Yes.
12 Q. Have you read -- well, let's start with 12 A. In their entirety? I don'trecall
13 Professor Morin. You said there were two textbooks that 13 specifically anything where it sets out the specific
14 you primarily rely upon. Do you remember giving testimony | 14 criteria I have here.
15 inthe 2001 case, you said Professor Morin's testimony 15 Q. Andis it accurate that you just adopted
16 and -- I'm sorry -- Professor Morin's book and there was 16 this criteria from what was given to you in the prior
17 another book: Do you remember the name of that? 17 prepared testimony, or at least most of the criteria?
18 A. Yes. It was David Parcell's book, The Cost 18 A. Partofit. Ibelieve I added something as
19 of Capital, A Regulatory Practitioner's Guide. ' 19 far as the capitalization. This is adopted from testimony
20 Q. Do either one of those primary sources use 20 that I wrote in the last MGE rate case. Idon't see that
21  the criteria that you list in your testimony as to how to 21 it's inappropriate. I think it's very appropriate
22 select comparable companies? 22 criteria and continues to be pertinent to the case at
23 A. Idon't recall if there's any as far as the 23  hand.
24 specifics. [ do believe that within those textbooks it 24 Q. Tunderstand that's your opinion. What I'm ,
25 refers to selecting companies within the same industry. 25 trying to understand is whether or not you made any effort |
Page 55 Page 57 |
1 Thatis one thing I recall that's extensively throughout 1 tovalidate the criteria that you've used based on ) :
2 both of those textbooks, whether or not it's - if it's a 2 accepted methodologies in the regulatory finance by either |
3 natural gas company, whether or not it's in the natural 3 using Professor Morin, Professor Parcell or any other
4 gas industry; if it's an electric company, whether or not 4 recognized expert in the industry?
5 it's within the electric industry. I think you'll find 5 A.  Ithink this might help with the --
6 that within that textbook there's quite a few references 6 Q. TI'msorry.
7 tousing, you know, those type of companies as comiparable 7 A. - with the iss-- well, could you define £
8 companies. 8 methodology? You keep on saying regulatory methodology.
9 Q.  You repeated several times that it'd be in 9 Please define methodology. What do you mean by
10  the natural gas industry, and I know that you've been 10 methodology?
11 deposed previously as to whether or not these criteria 11 Q. Did you use -- well, withdrawn.
12 have anything to do with comparable risks. Do you 12 Did you use any type of methodology in your ¢
13 remember that? 13 testimony in this case?
14 A. Yes. 14 A.  Yes, 1did.
15 Q. AndIthink it's three times now that 15 Q. Okay. What methodology did you use?
16 you've said that they're in the natural gas industry. 16 A.  The methodology I used incorporates many
17 Other than being in the natural gas industry, are there 17 things as far as all the cost of capital models that |
18 any other criteria that you used that have been accepted 18 used, the criteria I used to select comparable companies,
19 by either Parcell or Professor Morin? 19 the various ways of estimating growth rates within the
20 A. Tdon'trecall. They may -- they may have 20 discounted cash flow model, the evaluation of the current
21 acouple of them as far as the capitalization less than 21 interest rate environment.
22 5 billion; of course, not that specific amount. They may 22 There are many things. This is not
23 have something in there. Whether or not there's enough 23 something you can narrow down to one specific thing that
24 information available, obviously that's something that any 24 is a methodology that encompasses the entire cost of
.25 analyst has to -- you have to have enough information in 25 capital analysis. There are many things that come into
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11 play. I the debt at Panhandle was -- was less costly than actually
2 And picking comparable companies based on 2 the debt at the gas distribution level. [ believe one of
3 the fact that they're in the same industries is entirely 3 the concerns within the Panhandle acquisition was whether
4 appropriate and probably the most important criteria to 4 or not there was going to be any increased cost of capital
5 use, which I'd like to add that the subset of my 5 that's going to result from that acquisition being
6 comparable companies is within Mr. Dunn's comparable 6 attempted to be passed on to the MGE ratepayers.
7 companies. 7 Q. And you didn't want that to happen, right?
8 Q. Did you consult with Mr. Dunn before you 8 A. No. Ithinkit's inappropriate for that to
9 gave your testimony? 9 happen.
10 A. No. Iread his testimony. 10 Q. You wanted Panhandle to be segregated,
11 Q. And the criteria that you've used you used 11 right?
12 over and over again -- withdrawn. 12 A. We attempted to have Panhandle segregated.
13 You said when you wrote the testimony in 13 Q.  And eventually Staff signed a stipulation,
14 2001 you used this criteria, and previously you told us 14 right?
15 that you got the testimony from someone else and the 15 A. Tdon't think we agreed that it was
16 criteria were already there, right? 16 segregated.
17 A. Yes. 17 Q. Are you saying that Staff signed a
18 Q. So you didn't create these criteria out of 18 stipulation reaching an agreement with Southern Union that
19  the blue yourself, someone else handed it to you, meaning | 19 was then so ordered by the Missouri Commission and you
20 Mr. Bible, right? 20 didn't agree with the terms that were part of it?
21 A. Iconfirmed that they were appropriate. I 21 A. Isubmitted testimony and there was a
22 don't-- I don't write testimony unless I'm comfortable 22 Stipulation & Agreement that was achieved. Obviously
23 with the criteria that's used. 23 there's individuals that are in charge that decide what's
24 Q. Now, you've said now I think it's five 24  appropriate for a Stipulation & Agreement. There are many
25 times that the companies in the same industry, and 25 times there are things that are in Stipulation & Agreement
Page 59 Page 61
1 Mr. Dunn actually used all the companies that are in the 1 that -- that I don't necessarily -- you know, that aren't
2 natural gas LDC industry, right? 2 part of my issues. So, I mean, there's been confirmation
3 A. I'd say he used companies that are actually 3 that there's not separation of Panhandle and Southern
4 not just natural gas distribution, they're -- they have 4 Union. ’ .
5 some nonregulated, more so -- more nonregulated in his 5 Q. Make sure we're clear. Do you disagree
6 comparable companies than are in my comparable companies. 6 with the terms of the stipulation that was signed by the
7 That would explain why the business risk profile in some 7 Staff and Southern Union and then ordered by the
8 of his companies is higher than what a typical natural gas 8 Commission? Are there terms of that stipulation that you
9 distribution company is. 9 disagree with? ‘
10 Q. Do you recall submitting testimony in 10 A. There were compromises made. I'm not
11 relationship to Southern Union's acquiring Panhandle? 11 saying that I disagree with them. I'm saying there's
12 A.  Yes. 12 compromises that are made in any type of Stipulation &
13 Q. Were you truthful in that testimony? 13 Agreement.
14 A.  Yes. 14 Q. And you told us previously that there is no
15 Q. Did you review that testimony with other 15 claim that Southem Union or MGE have violated any
16 members of the Missouri Staff prior to submitting it? 16 agreements or orders with the Missouri Commission or
17 A.  Yes, Idid. 17  Staff, right?
18 Q. Anything in that testimony that you now 18 A. Not as of this point in time, no.
19 realize was completely incorrect? 19 Q. IsPanhandle's debt nonrecourse to Southemn
20 A. Idon'tknow if there's anything in there 20 Union?
21 that was completely incorrect. Not that I recall. 21 A.  Yes,itis.
22 Q. Was there anything that you've changed your 22 Q. Do you have any reason to believe that
23 testimony saying, I've looked at it now and I was wrong 23 that's been changed, that the debt that is now passed on
24 when I said these things? 24  to Southem Union can affect MGE customers?
. 25 A.  Well, I was surprised to find that the -- 25 A. The -- the debt is rec-- nonrecourse. That
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Page 64

1 doesn't mean that there isn't any possibility of impact on 1 that's correct.
2 MGE's customers in the future. 2 Q. What is your definition of nonrecourse?
3 Q. Do you have a reason to believe that 3 A. If Panhandle should go bankrupt, then the
4 nonrecourse debt is going to impact MGE's customers in the 4  debtholders of -- of the Panhandle debt cannot go after
5 future? 5 Southern Union's assets if bankruptey should occur.
6 A.  If--the debt itself being nonrecourse is 6 Q. What are the priorities that you understand
7 really not the issue. As ] explained in my testimony, at 7 toexist in a bankruptcy proceeding as it relates to debt,
8 one time Southern Union had a business risk profile of 8 common equity, preferred stock, bondholders? What's your
9 three. Panhandle on a stand-alone basis had a business 9 general understanding?
10 risk profile of five. Now on a consolidated basis, the 10 A. Obviously the common stockholders are last
11 business profile of Southern Union on a consolidated basis 11 inline. Then comes preferred, depending on what type of
12 is now a four. 12 preferred. There's some hybrids out there nowadays. |
13 Now, if that's happened, then because of 13 believe Southern Union had some TOPrS, which is a -- it's
14 the fact that Southern Union consolidated, which includes 14 ahybrid. So that would be more or less classified as
15 MGE, has a higher business risk profile, the credit rating 15 debt, and more subord-- that would be subordinate to the
16 agencies are going to require more stringent financial 16 senior debt. And then comes debt, as far as within the
17 ratios in order for Southern Union, which includes MGE, to 17 context of a bankruptcy proceeding.
18 maintain any specific credit rating, 18 Q. You mentioned TOPrS. What do you
19 So yes, it is having an impact on the way 19 understand TOPrS to be? What does the acronym stand for?
20 Southern Union is going to be able to finance MGE's 20 A.  Trust obligated preferred securities. It's
21 operations. 21 something that I believe Enron initiated back in the early
22 Q.  What's the basis for that statement? 22 '90s. They were one of the first ones to use the
23 A. Standard & Poor -- my review of Standard & 23 security, and it was a way to issue a security that had
24 Poor's analysis. 24  the characteristics of debt, the tax deductibility of
25 Q. How often do you personally consult with 25 debt, but at the same time it was receiving some weight as
Page 63 Page 65
1 anyone at Standard & Poor's? 1 equity with credit rating agencies.
2 A.  Itdepends. It'sjust if there's specific 2 Q. You understand that TOPrS is trust
3 questions on maybe a research report or -- or maybe some 3 originated preferred securities?
4  issues we have going on with a case. Once every few 4 A. Trust originated preferred securities,
5 months. 5 correct. And it goes by quite a few different names, just
6 Q. Who do you talk to at Standard & Poor's? 6 like some of these other trade-type financings, there's --
7 A. Idon'ttalk to any one consistent analyst, 7 sometimes it's hard to narrow down because there's all
8 because obviously there's various analysts that follow 8 sorts of names for them.
9 companies. Ibelieve I've talked to Judith Waite at one 9 Q. Do you understand that Merrill Lynch
10 time. I've talked to -- some of these names, I'm 10 created TOPrS, not Enron?
11 just-- are not coming to mind. I know there's one that I 11 A. Enron used it. T don't know that Merrill
12  talk to more often than not, and for whatever reason, his 12 Lynch -- I mean, if they created it, I don't know.
13 name's not coming to mind. 13 Q. Do you know if the Missouri Commission ever
14 Q. Has anyone from Standard & Poor's told you 14 considered whether TOPrS are debt or equity?
15 testimony that you just gave us or is that your 15 A. Ibelieve they did. .
16 interpretation of their change in risk profile? 16 Q. What did they determine?
17 A. It's documented within Standard & Poor's 17 A.  They determined it was equity.
18 reports. 18 Q. You said that Southern Union and Panhandle
19 Q.  So this is not your opinion, you're just 19 were not segregated. What do you mean by that? In what
20 telling us what you think Standard & Poor's says? 20 way are they not segregated?
21 A.  T'm telling you what I know what Standard & 21 A. For all intents and purposes, their
22 Poor's says. 22 operations are, you know, considered part of the corporate
23 Q. But you didn't write any commentary on 23 family. I've seen some comments with Standard & Poor's
24  that, you're reading someone else's stuff and you're -- 24 that indicates that cash is going to flow freely between
25 A.  Yes. I'mrelying on their commentary, 25 Panhandle and Southern Union because it is an integral
17 (Pages 62 to 65)
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I part of the business. There really isn't anything ] MR. FRANSON: At some point here in the
2 specifically separating the two, which is evidenced by the 2 next few minutes, could we take a break?
3 fact that they have the same credit rating and Standard & 3 MR. HERSCHMANN: Sure. Literally I'm
4 Poor's have said that they will continue to have the same 4 almost there.
5 credit rating because they view it as a consolidated 5 THE WITNESS: Let me back up. You wanted
6 enterprise and the credit risk of one is the same as the 6 to know one other -- one other person I talked to at
7 credit risk of another, and because of the fact that they 7 Standard & Poor's, Todd Shipman. I don't know why I just
8 feel that management will pay the debt service at Southern 8 thought about that, but I did.
9 Union or Panhandle in however way it can, regardless where 9 BY MR. HERSCHMANN:
10 the money comes from. 10 Q. Not aproblem. Thank you. Todd Shipman?
11 Q. Can Southern Union guarantee any of 11 A. Todd Shipman.
12 Panhandle's obligations? 12 Q. So-- we're almost at a break. I apologize
13 A. I believe that was a condition in the 13 we've gone this long.
14 merger case where it was said that we would not allow them 14 Now, you said the investors are the whole
15 to. 15 range. You mean shareholders, bondholders, preferred
16 Q. And did Southern Union agree to that 16  stock, the full range of investors, right?
17 condition? 17 A.  Anybody that invests capital into the
18 A. It's in the Stipulation & Agreement, so | 18 company, that's correct. :
19 believe that's the case. 19 Q. And when S&P gives a credit rating, what
20 Q. So are you now saying that Southern 20 are they taking about?
21 Union -- it's your testimony that Southern Union intends 21 A. They're talking about the creditworthiness
22 to violate that agreement? 22 of the company as far as its ability to meet the interest
23 A. I'mindicating what Standard & Poor's says, 23 expense on the debt outstanding.
24  that if there's -- if the management needs to do it, they 24 Q. And when you have a credit rating, they ]
25  will -- cash will go to pay the debt service at -- at 25 rate your debt, right? i
i
Page 67 Page 69 [
1 Panhandle or Southern Union. 1 A. They can rate specific debt issuances.
2 Q. I'want to make sure I'm very clear on this. 2 They also have a corporate credit rating which evaluates
3 Are you now saying that Standard & Poor's says that if 3 the overall creditworthiness of the company.
4 Panhandle goes into bankruptcy, Southern Union is going to 4 Q. And Southern Union's BBB credit rating --
5 violate an Order of this Missouri Commission to which the 5 withdrawn.
6  Staff had stipulated and signed an agreement with Southern 6 What is the rating on Southern Union's
7  Union based on what S&P says? 7 debt?
8 A. I'm not saying that they will violate. I'm 8 A. Right now it's BBB with S&P.
9 just indicating that this is what Standard & Poor's sees 9 Q. And do you agree that the stipulation and
10  as far as when they evaluate the creditworthiness of the 10 order from the Missouri Commission forbids the flowing of |/
[1 company. 11 cash freely between the Panhandle and Southern Union
12 Q. Did you ever contact S&P and tell them, by 12 entities? ' :
13 the way, while I'm talking to you, you said this, but are 13 A. [ believe there was a condition that i
14 you aware of the order and the stipulation that says 14 referred to restrictions on cash down to Panhandle, not '
15  Southern Union is prohibited from doing it and has agreed 15 necessarily cash up from Panhandle.
16 notto doit? 16 Q. And you have no reason to believe, sitting
17 A. No, I haven't talked to them specifically 17 here today, that Southern Union has or will violate that
18 about that. 18 agreement, right?
19 Q. Do you recall that the Supreme Court talks 19 A. Idon't have any evidence that they
20 about balancing the interests of customers and investors? 20 violated.
21 A.  Yes. 21 Q.  Or that they will do it, right?
22 Q.  What do you understand investors to be? 22 A. Idon't know if they will violate it.
23 A. Investors can be the whole range, your debt 23 Q. Do you have any evidence?
| 24 investors, your equity investqrs, your preferred stock 24 A. Tdon't have any evidence. I mean,
1 25 investors, the whole gambit. 25 obviously if it is violated in the future, that would have
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‘ ‘| 1 tobe determined at that point in time. 1 regulatory finance?
| 2 Q. Right. I'm asking you, sitting here today, 2 A. He's one of the most widely quoted, that's
3 do you have any evidence that Southern Union intends to 3 correct.
4  violate any provisions of the agreement? 4 Q. And you've testified previously that you
5 A. No,I don't have any evidence that Southern 5 read his book and relied upon it, right?
6 Union intends to violate that provision. 6 A. Tveread his book and relied on portions
7 MR. HERSCHMANN: Why don't we take a break? 7 of his book.
8 MR. NIEHAUS: We're going off the record at 8 Q. Anything in Professor Morin's book that you
9 10:30 a.m. Off the record. 9 deem to be incorrect?
10 (A BREAK WAS TAKEN.) 10 A. I've had disputes with some of his
11 MR. NIEHAUS: We're back on the record at 11 judgments on the discounted cash flow model and whether or
12 11:04 am. 12 not it deserves an upward or a downward adjustment because
| 13 BY MR. HERSCHMANN: 13 of some contradictions I found within his book.
14 Q. Before we broke -- and, again, I apologize 14 Q. You're not a professor of finance, right?
| 15 for the exchanges that counsel and I have had, and we've 15 A. No, I'mnot.
16 agreed not to talk over each other -- you mentioned seeing 16 Q. You don't lecture at any universities,
17 Professor Morin's book that I had sitting here, and you 17 right?
18 told us earlier that you had read his book; is that right? 18 - A. No, Idon'.
19 A. Yes. 19 Q. You're not -- you've never lectured on
20 MR. HERSCHMANN: Can you mark this, please, 20 finance for the regulatory industry at the Center for the
21 as Exhibit 27 21 Study of Regulatory Industry, right?
22 (MURRAY EXHIBIT NO. 2 WAS MARKED FOR | 22 A. No, Ihaven't
23 IDENTIFICATION BY THE REPORTER.) 23 Q. Do you have a bachelor's degree in
‘ 24 BY MR. HERSCHMANN: 24 electrical engineering?
25 Q. Can you take a look, just take a moment to 25 A. No, Idon't.
‘ Page 71 Page 73
1 read Murray Exhibit 2 to yourself. 1 Q. Do you have a Ph.D. in finance?
2 MR. FRANSON: Mr. Herschmann, this Murray 2 A. No, Idon'. .
3 Exhibit 2, besides having some information about 3 Q. You haven't lectured at Wharton, right?
4 Dr. Morin, has other things in the background, various 4 A. No, Ihaven't : :
5 equations and things like that. 5 Q. You haven't lectured at Dartmouth College,
6 MR. HERSCHMANN: I'll show you the book. 6 right? '
7  That's what -- 7 A. No.
8 MR. FRANSON: Oh, okay. Soitis actually 8 Q. You don't give any seminars on regulatory
9 the back cover of the book. Okay. Thank you. 9 finance, right?
10 MR. HERSCHMANN: So the record is clear — 10 A. No.
11 MR. FRANSON: That's what I needed to know. 11 Q. You haven't written any articles about it,
12 MR. HERSCHMANN: -- what Murray Exhibit2 | 12 right?
13  isis a photocopy of the back portion of this book that 13 A. No.
14 was published in 1994. 14 Q. Have you been quoted in any regulatory
15 THE WITNESS: It's fun rate of return type 15 finance periodicals or books as being an authoritative
16 of equations. That's what's on the back, for purposes of 16 figure?
17 therecord. Yes, I've read it. 17 A. Not that I'm aware of.
18 BY MR. HERSCHMANN: 18 Q. Have you ever been qualified as an expert
19 Q. And would you agree that Dr. Mor-- I'm 19 in any court in the country?
20 sorry -- Professor Morin is an expert on regulatory 20 A. T've been qualified as an expert in front
21 finance? 21 of the Missouri Public Service Commission, but not -- [
22 A. Ibelieve he's an authoritative figure, 22 haven't testified in court.
23 that's correct. 23 Q. Okay. Let me -- please listen to my
24 Q. And do you believe Professor Morin to be 24 question carefully, then. With all due respect, [ move to
25 one of the leading authoritative figures in the country on 25 strike the last part -- the last answer as not responsive.
| /
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| 1 Has any court, any judge sitting in a 1 attorney/client.
2 courtroom, either state or federal level, designated you, 2 MR. HERSCHMANN: Are you instructing him
3 admitted you as an expert witness? 3 not to answer?
4 A. Not in court, no. 4 MR. FRANSON: On that question, yes, I am.
5 Q. Did you ever read Dr. Morin's earlier 5 BY MR. HERSCHMANN:
6 treatise on the cost of capital that was published in 6 Q. Letme seeifI can break it down. What
7 19847 7 did you discuss with Mr. Schwarz -- withdrawn.
8 A. Maybe portions of it. 8 Mr. Schwarz is one of the attorneys at the
9 Q. Where did you obtain that version of the 9 Commission, right?
10 book? 10 A.  Yes, heis.
11 A. We had that in our department as well. 11 Q. What did you discuss with M1 Schwarz as it
12 Q. Have you ever acted as an -- withdrawn. 12 relates to the submission of your testimony in this
13 Have you ever submitted any testimony on 13 matter?
14  behalf of any companies previously? 14 MR. FRANSON: Objection, and the witness is
15 A. No, I have not. 15 directed not to answer on the basis of attorney/client
16 Q. Have you ever appeared before any other 16 privilege.
17 commissions other than the Missouri Commission? 17 BY MR. HERSCHMANN:
18 A. No, I have not. 18 Q. Did you discuss -- well, withdrawn.
19 Q. Do you ever receive any calls for any 19 Did you provide drafts of your submitted
20 consultation from any regulatory agencies asking for your 20 prepared testimony to any attorneys for review prior to
21 opinion on rates of return? 2] submission?
22 A. Not specifically on rates of return no. 22 A.  Yes, Idid.
23 Q.  Andit's your testimony that things that 23 Q.  And which attoreys did you provide it to?
24 are contained in Dr. Morin's book that you've acknowledged 24 A.  Mr. Bob Berlin, Mr. Robert Schallenberg,
25 as one of the leading cited treatises in the country you 25 Mr. Tim Schwarz.
Page 75 Page 77
1 disagree with? 1 Q. Is Mr. Schallenberg an attorney?
2 A. There's a contradiction, yes, there is. 2 A. DidIsay Mr. Schallenberg?
3 Q. Did you ever contact Dr. Morin to inform 3 Q. Yes.
4 him that you disagree with what he says? 4 A. TI'msorry. I meant Mr. Robert Franson.
5 A. No. 5 Q. And did you receive-comments back from any
6 Q. Did you ever send any letters to the 6 of the attorneys on your testimony?
.7 publishers to say that Dr. Morin is wrong? 7 A.  Yes, Idid.
8 A. No. 8 Q. Did you adopt those comments into your
9 Q. Have you ever heard any court rule that 9 testimony?
10 Dr. Morin's application of the information as contained in 10 MR. FRANSON: Objection as to
11  his book is inaccurate? 11 attomney/client, and the witness is directed not to answer
12 A. I'mnot aware of such. 12 that question.
13 Q. Did you determine that Dr. Morin was wrong 13 BY MR. HERSCHMANN:
14 back in 2001 when you submitted your testimony in this 14 Q. You mentioned previously that in
15 case? 15 relationship to Panhandle, there's the potential that it
16 A. No. 16 could affect MGE customers. Do you remember that
17 Q. Now, you told us previously that in 17 testimony?
18 preparing your testimony you consulted with the two 18 A. Yes.
19 attorneys that were here, right? 19 Q. And did you mean that it could affect MGE
20 A.  Yes. 20 customers in relationship to rates?
21 Q. And you spoke to Mr. Schwarz, right? 21 A. Yes.
22 A.  Yes. 22 Q. How do rates get imposed in the state of
23 Q. And can you tell us what you discussed with 23 Missouri?
24 each of the attorneys about your testimony? 24 A. Tdon't understand your question.
125 MR. FRANSON: Objection as to 25 Q. Well, can MGE just increase their rates if
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| 1 they wanted to? 1 Commissioners themselves are going to allow Southern Umon
2 A.  Unilaterally? 2 todisregard the Commission's order as it relates to
3 Q. Right. 3 Southern Union's acquisition of Panhandie?
4 A. No. 4 A. No, Idonot.
5 Q. Do they actually have to file an 5 Q. Now, when you selected your proxy group,
6 application with the Missouri Commission? 6 you pulled information from 2002; is that right?
7 A. Yes, they do. 7 A. For the -- yeah, for selection of the
8 Q. And then do Staff become a party to that 8 criteria. Let me just refer to my testimony here.
9 proceeding? 9 Q. Sure.
10 A. Yes, wedo. 10 A.  Actually, the information in order to -- to
11 Q. Does the Office of the Public Counsel i1 determine the comparable group was based on the natural
12 become a party to the proceeding? 12 gas industry summary from Edward Jones as of
13 A. Typically they do. Yes, they do. 13 December 31st, 2003. So that, you know, is not
14 Q. Isthere potential for other parties to 14 necessarily 2002 calendar year information.
15 intervene and join the matter? 15 Q.  When you took the five-year averages, and
16 A. Yes. 16 if you look at Schedule 15-2, you selected that from 1997
17 Q. And then after that occurs, does the 17 and 2002, right?
18 Missouri Commission make a decision whether or not to 18 A.  Yes.
19  authorize an increase in rates? 19 Q. And were the 2003 financial numbers
20 A. Ifitproceeds to hearing and goes through 20 available to you as of April 15th of 20047
21 the full litigation process, that's correct. 21 A. Ididn't do my study as April 15, 2004.
22 Q. So if, for argument's sake, you were right 22 That's the date the testimony was filed. The time the
23 that S&P's statement that cash will flow freely between 23 study was being performed, the only information that we
24 Panhandle and Southern Union and it would impact Missouri | 24 had at our disposal was ValueLine's rating reports as of
25 ratepayers, Southern Union would have to go back to the 25 December 19, 2003.
Page 79 Page 81
1 Missouri Commission to get approval, right? 1 Q. Do you know whether or not -- or how many
2 Let me withdraw that question. That wasn't 2 weeks before your testimony was submitted that 2003
3 clear. Iapologize. 3 numbers came out?
4 You told us that S&P has said that cash 4 A. Tdon'trecall.
5 will flow freely between Panhandle and Southern Union, 5 Q. Ifthe 2003 numbers were available several
6 right? 6 weeks before you submitted your testimony, was there a
7 A. Yes. 7 reason you didn't use 1998 to 2003?
8 Q.  And you told us you had a concern that 8 A.  The study had already been performed. 1
9 Missouri ratepayers may be impacted negatively by Southern 9 didn't see any reason to -- I don't know if it was
10 Union's investment of Panhandle, right? 10 available or not. A lot of times the information that is
11 A.  That's a possibility, yes. 11 available is estimates because the annual reports that are
12 Q.  And the only way that the ratepayers can be 12 filed by the companies can be fairly late in the game and
13 impacted negatively is if the rates go up, right? 13 when we're already doing our analysis.
14 A. Idisagree with that. 14 Q. Ifthe 2003 information was available and
15 Q. Well, let's talk about on a financial 15 that would drastically change the numbers contained on
16  basis. If Southern Union -- withdrawn. 16 Schedule 15.2 and forward, would that cause you any pause
17 If MGE wants to charge more money to 17  in changing your recommendations?
18  Missouri ratepayers, they have to get permission, right? 18 A. No.
19 A. Yes. 19 Q. When you did the 1997 to 2002, did you take
20 Q. And the Missouri Commission can say no, 20 the numbers in 1997 and the numbers in 2002, or did you
21 right? 21 use the data for all the preceding -- succeeding years?
22 A.  Yes. 22 Do you understand my question?
23 Q. And they can get no increase, right? 23 A. I don't understand your question.
24 A. It's a possibility, yes. 24 Q. Sure. When you took the annualized
.25 Q. Do you have any reason to believe that the 25 compound growth rates, did you take the numbers in 1997

R EIR TE  A T,
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1 and the numbers in 2002 and then determine what the growth 1 And when | reviewed that, | realized that
2 rate s, or did you take 1997, 1998, 1999, 2000, 2001 and 2 Southern Union was attributing 646,818,000 common equity
3 then 20027 3 to Panhandle's operations, along with the assumed debt of
4 A. What you're referring to is -- and I'm 4 1.205 billion -- that's a round figure -- of long-term
5 going to kind of add some words to what you -- the 5 debt, which includes current maturities on that debt.
6 question you asked. What you're referring to is an 6 And then in order to determine what the
7 arithmetic average, I believe, of 1997, 1998, 1999, 2000, 7 capital structure may be if you excluded Panhandle, you
8 2001, 2002. If you're doing an arithmetic average, you 8 would have to take both of these items out. And that was,
9 would be looking at all those specific dates. 9 like I said, specifically within the 10K filed with the
10 I'm using a compound average which looks at 10 SEC by Panhandle itself. Sol have no reason to dispute
11 the beginning and the ending point, which determines a 11  the accuracy of those numbers.
12 compound growth rate for that period of time. So [ don't 12 Q. AreyouaCPA?
13 know if you understand exactly what I just explained to 13 A.  No, I'mnot.
14 you, but [ believe that gets to the heart of your 14 Q. The methodology that you just described,
15 question. 15  does that conform to Generally Accepted Accounting
16 Q. So the answer would be, you looked at the 16 Principles?
17 information in 1997 and 2002 and then made your 17 A. Idon't know.
18 calculations, right? 18 Q. Did you consult with anyone at the Missouri
19 A. That's how you calculate a compound growth 19 Commission to find out whether your proposed methodology
20 rate, yes. 20 had anything to do with GAAP?
21 Q. And did you ever look at the information in 21 A.  Not specifically with GAAP. Italked about
22 '98 or'99 or one of the intervening years to see whether 22 the process that I did with a couple of people.
23 there were any anomalies during those years that may 23 Q. Who did you discuss it with?
24  impact your calculations? 24 A. Bob Schallenberg.
25 A. No. And let me just clarify something. 25 Q. What did Mr. Schallenberg tell you?
Page 83 Page 85
1 You said any information within 1998 through 2001. If 1 A. He seemed to think it was appropriate,
2 there were anomalies within that data, that's not going to 2 being that it was SEC financial statements and that's the
3 affect that compound growth rate. That compound growth 3 equity that Panhandle would -- associates with -- or
4 rate is based on 1997 and 2002, as you just indicated. 4 excuse me -~ Southern Union associates with Panhandle,
5 Q. And is it then accurate that you looked at 5 which is very close to the purchase price above and beyond
6 five years and ten year datas and then averaged the ﬁve 6 the assumed debt. So it's only reasonable to assume that
7 year and ten year datas together? 7 that's the equity that is associated with Panhandle.
8 A.  Yes. 8 Q. When you say it's only reasonable to
9 Q. In some portion of your testimony you talk 9 assume, you're saying that as a layperson, right, not as
10 about attempting to back out Panhandle from Southern 10 an accountant?
11 Union. Do you recall that? 11 A. No, I'm not an accountant.
12 A. Irecall that. Tdon'trecall the specific 12 Q.  So you don't have any expertise to provide
13 page. ' 13 inrelationship to whether or not that is in conformity
14 Q. Ithink it's going to be page 22. 14 with the Generally Accepted Accounting Principles, right?
15 A. Starts at 21. 15 A. Tdon't have accounting expertise, but it's
16 Q. Startat 21, exactly right. Thank you. 16  just something that, if you're going to exclude
17 A. TIrecall that, and I see it now. 17 Panhandle's operations, there's obviously equity
18 Q. Can you tell us what methodology you used 18 associated with that, with its -- you know, with the
19  to back out Panhandle from Southern Union? 19 financing of that -- of that operation, which is proven by
20 A, Quite simple. Ijustlooked at the 20 the fact that Southern Union paid cash above and beyond
21 Southern Union's balance sheet as of December 31st, 2003, | 21 the assumed debt. I mean, what else would you call that?
22 which could be an annual report or a response to a Data 22 Q.  Well, obviously I'm not an accountant. So
23 Request from us, the Staff. And then I just looked at 23  what I'm trying to get at, this is your layperson's
24 Panhandle's 10K, which was filed at the SEC as of 24 opinion as to how you should go about doing that?
s 25 December lst, 2003. 25 A.  This is my financial analysis expert
)3
22 (Pages 82 to 85)
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1 opinion. 1 MR. FRANSON: Objection, because again
2 Q. Did you just become an accountant in the 2 attorney/client privilege.
3 last question? 3 MR. HERSCHMANN: You're going to again
4 A. No. I said this is my financial analysis 4 instruct him not to answer that?
5 expert opinion. I'm a financial analyst. 5 MR. FRANSON: He's again instructed not to
6 Q. Are you telling us that, as a financial 6 answer.
7 analyst, you have the expertise to determine the proper 7 BY MR. HERSCHMANN:
8 way under accounting principles to back out Panhandle from 8 Q. Do you recall making an adjustment in your
9 Southern Union's consolidated capital structure? 9 testimony of 32 basis points in relationship to MGE?
10 A. I'msaying from a financial analyst 10 A. Yes, Idid.
11 perspective, I realize that any time an acquisition is 11 Q. What were you trying to adjust for when you
12 made, some of that includes debt, some of that includes 12 made that calculation?
13 equity. And this 646,818,000 of common equity closely 13 A. Therisk differential between MGE and the
14 approximate the cash price paid for Panhandle of 14 comparable companies.
15 662 million. So just from analyzing the numbers, which is 15 MR. HERSCHMANN: Can we just take a
16 what financial analysts do, this seems quite appropriate, 16 one-minute break?
17 and it's also -- the equity is filed with the SEC in the 17 MR. NIEHAUS: We're going off the record at
18 10K. 18 11:28 a.m. Off the record.
19 Q. Ifit turns out that your process is 19 (A BREAK WAS TAKEN.)
20 completely wrong under accounting principles, does that 20 MR. NIEHAUS: We're back on the record at
21 change your opinion at all? 21 11:39 on Tape 2.
22 A. I'd have to see what -- what you think is 22 BY MR. HERSCHMANN:
23 wrong with it. 23 Q. Mr. Murray, when we were talking about you
24 Q. It wouldn't be from me, sir. I'm asking if 24  using the 2002 data and I asked you if the 2003
25 it turns out that GAAP says your process is completely 25 information was available, would you update your
Page 87 Page 89
1 wrong, would that change your opinion? I calculations if there were some significant changes, the
2 A.  No, because I think this is the equity 2 question is, would you make those adjustments?
3 associated with Panhandle. 3 A. No.
4 Q. And you're as sure of that answer as 4 Q. What is the reason that you would not make
5 everything else you've put in your testimony, right? 5 adjustments if the information was available to you prior
6 A.  Yes. 6 to submitting your testimony?
7 Q. Can you tell us for each of the attorneys 7 A. Because I reviewed the information I have
8 that reviewed your testimony exactly what changes they 8 as far as growth rates and I noticed that the historical
9 suggested to you? First question. 9 and projected were fairly close. And I don't know that,
10 MR. FRANSON: Objection, attorney/client 10 especially when you're doing a proxy group analysis, that
11 privilege, and the witness is directed not to answer that 11 there's going to be that much of a difference if you
12 question. 12 update a few of the historical numbers.
13 BY MR. HERSCHMANN: 13 I'm not just looking at the historical
14 Q. Can you tell us, did you adopt any of the 14 numbers when I determine what is an appropriate growth
15 attorneys' changes in your testimony prior to submitting 15 rate. And so just because there may be some updated
16 itin this case? 16 Thistorical information or what have you, I don't know that
17 MR. FRANSON: Same objection. And again, 17 the -- the growth prospects have fundamentally changed
18  the witness is directed not to answer that question. 18 that much.
19 BY MR. HERSCHMANN: 19 Q. Did you even look at the 2003 numbers prior
20 Q. Did you ever have any meetings with the 20 to preparing your testimony in this case?
21 attorneys that you've mentioned and any other Staff 21 A. No.
22  members at the Commission in relationship to this case? 22 Q. Did you discuss with anyone the changes in
23 A. Yes, Idid. 23 the economy between 2001, 2002 and 2003?
24 Q.  Tell us what was discussed in those 24 A.  Wediscuss the changes in the economy on a
meetings. 25 frequent basis within our department as far as the

X
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1 financial and the capital markets. 1 MR. HERSCHMANN: Take a lunch break.
2 Q. Do you think that stocks generally 2 MR. NIEHAUS: Going off the record at
3 increased between 2002 and 2003 or not? 3 1143 am
4 A. Theydid. 4 (AN OFF-THE-RECORD DISCUSSION WAS HELD.)
5 Q. Have you discussed the increase in the 5 MR. NIEHAUS: We're back on the record at
6 price of stocks and the overall economy with anyone at the 6 11:43 am.
7 Commission in relationship to your testimony? 7 BY MR. HERSCHMANN:
8 A. Inrelation to the testimony, I don't 8 Q. I'msormry. I forgot to ask you this.
9 believe so. 9 During the breaks, did you have the occasion to talk to.
10 Q. Did you discuss with Mr. Schallenberg the 10 anybody?
11 fact that, hey, if we use the 2003 numbers, all the 11 A, Just talked to them within the room.
12 calculations are going to go up? 12 Q. Okay. Did you talk to anybody about your
13 A. No,Ididnot. 13 testimony?
14 Q. You agree this case is important to MGE, 14 A. No.
15 right? 15 Q. Did you talk to anyone from the Public
16 A. Yes, Ido. 16 Counsel's office during the breaks?
17 Q. It's important to the ratepayers, right? 17 A. No.
18 A.  Yes,itis. 18 MR. HERSCHMANN: Okay. Why don't we take
19 Q. It's important to the Staff of the 19  our break?
20 Commission, right? 20 MR. NIEHAUS: We're going off the record at
21 A. Yes,itis. 21 1:44 am.
22 Q. It'simportant to the Commissioners 22 (A BREAK WAS TAKEN.)
23 themselves, right? 23 MR. SWEARENGEN: We are finished for today.
24 A.  Yes,itis. 24 MR. FRANSON: And does that mean you don't
25 Q. And yet you quote information that's from 25 plan to resume this any time soon without notice and
Page 91 Page 93
1 asrecently as 2004 in your testimony, right? 1 things like that?
2 A. Ido. 2 MR. SWEARENGEN: Of course not.
3 Q. And yet when it comes to the actual 3 MR. FRANSON: Okay. That's what I thought.
4  financial numbers that would impact your total 4 Staff will -- Mr. Murray will waive presentment, but not
5 recommendations, you didn't make the effort to use the 5 signature on the written transcript.
6 most available financial information, right? 6 And I also note Mr. Micheel didn't make it
7 A. Tused the most available information I had 7 back, but Staff had no redirect. I have no idea whether
8 atthe time I did the study. 8 Mr. Micheel had any questions or not, but that's all I
9 Q. ValueLine cut you off in April of 20047 9 Thave to say. :
10 A. ValueLine never cut us off. It was the 10 (PRESENTMENT WAIVED; SIGNATURE REQUESTED.)
11 information we had when we were doing the study. 11
12 Q.  You have access to ValueLine whenever you 12
13 want, right? 13
14 A. Yes. 14
15 Q. You could have access to ValueLine up until 15
16 the day you submitted your testimony, right? 16
17 A. Yes, we do. 17
18 Q. Andif ValueLine had come out with more 18
19 recent numbers prior to your submitting and preparing your | 19
20 testimony, you still didn't make the effort to use those 20
21 calculations, right? 21
22 A. No. 22
23 Q. You're still telling us you complied with 23
24  Hope and Bluefield, right? 24
. 25 A. Yes,Iam, 25
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1 . CERTIFICATE OF REPORTER ; Witness: D. 'fm“ SHEET
1tness: Davi y
2 STATEOF MISSOURI ) InRe: MGE Tarifs/GR-2004-0209
) ss. 3
Upon reading the deposition and before subscribing

3 COUNTY OF COLE ) 4 thereto, the deponent indicated the following changes

4 should be made:

5 I, KELLENE K. FEDDERSEN, RPR, CSR, CCR, and 5 Page Lie  Should read:

6 Notary Public within and for the State of Missouri, do 6 Reon assigned for change:

7  hereby certify that the witness whose testimony appears in 7 Page Line ih{oum h;ead:

8 the foregoing deposition was duly sworn by me; that the g eason assigned for change:

9 testimony of said witness was taken by me to the best of Page Line Should read:

10 my ability and thereafter reduced to typewriting under my l% g::z°“€f:;g“egllfg;f;‘:éff

11 direction; that I am neither counsel for, related to, nor Reason assigned for change:

12 employed by any of the parties to the action to which this 1 .

1 d P Kk d furtt hat I ¢ lati Page Line Should read:

3 eposition was taken, and further that I am not a relative 12 Reason assigned for change:

14 or employee of any attorney or counsel employed by the 13 Page Line Should read:

15 parties thereto, nor financially or otherwise interested 1 Reason assigned for change:

16 in the outcome of the action. Page Line Should read:

17 15 Reason assigned for change:

16 Page Line Should read:

18 Reason assigned for change:

KELLENE K. FEDDERSEN, RPR, CCR 17 Pase Line  Should read
= : . age ne ould read:
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(Commissioned in Cole County) 19 Page Line Should read:

20 My commission expires 3/28/05. 2 Reason assigned for change:
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23
24 Reporter: Kellene K. Feddersen, RPR, CSR, CCR
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1 SIGNATURE PAGE 1 Mi;i;\;ezlv Liliialti:ns Services
est High Street
2 STATE OF MISSOUR!I ) 2 P.0. Box 1308
) ss. Jefferson City, MO 65102
3 COUNTY OF COLE ) ? Phone (573)636-7551 * Fax (573)636-9055
4 one = ax =
4

5 I, David Murray, do hereby certify: May 4, 2004

6 That I have read the foregoing deposition; 5 Robert Fransan

7 That I have made such changes in form and/or 6 Missouri Public Service Commission

8 substance to the deposition as might be necessary to 200 Madison Street, Suite 800

" . . 7 P.O. Box 360

9 render the same true and correct; Jefferson City, MO 65102

10 That having made such changes thereon, I hereby 8

11 subscribe my name to the deposition. InRe: MGE/GR-2004-0209

- . 9

2 I Eiecl:cne under penalty of petjury that the Dear M. Franson:

13 foregoing is true and correct. 10

14 Executed the day of , 2004, at Please find enclosed your copy of the deposition of David

11 Murray taken on May 4, 2004, in the above-referenced case.

15

16 Also enclosed is the original signature page and errata

12 sheet,

17 13 Pleasc have the witness read your copy of the transcript,
indicat h d/ ti > desired on th
indicate any changes and/or corrections desired on the

18 DAVID MURRAY 14 errata sheet and sign the signature page before a notary
public.

Notary Public: 15
19 Please return the errata sheet and notarized signature
— - 16 page to Mr. Herschmann for filing prior to trial date.
My commission expires: 17 Thank you for your attention to this matter.
20 18  Sincerely,
19
%; 20 Kellene K. Feddersen, RPR, CSR, CCR
21 Enclosure
23 _cc: Eric Herschmann
2
KEF/DAVID MURRAY e
24  MGE Tariffs/GR-2004-0209 24
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