BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Director of the Manufactured Housing and
) 

Modular Units Program of the Public 
)
Service Commission,



)






)




Complainant,

)







)

v.





)

Case No. MC-2005-0028  






)



America’s Home Brokers, Inc.,
 
)






)







Respondent.

)

STAFF’S RESPONSE TO RESPONDENT’S RESPONSE 

TO ORDER TO SHOW CAUSE


COMES NOW the Director of the Manufactured Housing and Modular Units Program of the Public Service Commission (“Director” and “Program”), by and through the Missouri Public Service Commission’s (“Commission”) Office of General Counsel and for his Response states as follows:

Legal Issues

1.
The Director filed a Complaint against Respondent on July 22, 2004.  The Commission mailed its Notice of Complaint to Respondent by certified mail on July 29, 2004, but there is no record that Respondent ever received this certified mail notice.  The Commission issued an Order Granting Default on September 21, 2004.  The Respondent filed a Motion to Set Aside Default Order and Request for Additional Time to File Answer on September 28, 2004.  The Commission has not yet ruled on either the motion to set aside or the request for additional time to answer.  The Commission issued its Order to Show Cause on September 28, 2004, and the Respondent filed its response to that order on October 12, 2004.

2.  
Commission Rule 4 CSR 240-2.070 (7), upon which the Commission relied in its Order Granting Default, provides that “…the secretary of the commission shall serve by certified mail a copy of the complaint upon the person, corporation or public utility against whom the complaint has been filed….” (Emphasis supplied.)

3.
This rule does not explicitly require that the complaint be actually received by the respondent before a judgment is entered against the respondent.  The Director submits, however, that the rule impliedly requires that notice be received before entry of a default, and the general notions of fair play require it.  In addition, Missouri statutes and court rules may require actual receipt of the certified mail notice before default may be entered.  Alternatively, the Director submits that the fact that the Respondent did not receive the certified mail notice constitutes good cause for setting aside the default

4.
Supreme Court Rule 54.12, which governs the civil court procedure for in rem and quasi in rem actions such as this, authorizes certified mail notice in certain circumstances.  Section (b) of the rule provides, in part: “The clerk shall thereupon mail to the party to be served a summons and copy of the pleading by registered or certified mail, requesting a return receipt signed by the addressee only.”  Supreme Court Rule 54.20 (d) provides:

Clerk’s Certificate – Service by Mail.  Service by mail pursuant to Rule 54.12 shall be proved by the certificate of the clerk that a copy of the summons and petition has been mailed and by the filing of the return registered or certified receipt.

The provisions of these rules track and implement the provisions of Sections 506.160, 

RSMo and 506.180, RSMo, respectively.

5.
The Commission has not found, and there is no evidence to support a finding, that Respondent ever received certified mail notice of the complaint in this case.  Instead the Commission only found that: “America’s Home Broker’s answer was due no later than August 27, 2004.” In Respondent’s Motion to Set Aside Default Order and Request for Additional Time to File Answer, Respondent indicates that “Respondent does not recall receiving certified mail that included the Complaint and a Notice from the Commission.”  The Respondent also stated  “Respondent did receive an unsigned complaint from Ms. Mary Weston, Assistant General Counsel in late August….”

6.
It appears that between the lack of proof of delivery of the certified letters and statements made by the Respondent, that it cannot be proven that service was obtained.

7.
At this point, there appears to be a question as to whether jurisdiction and the ensuing default judgment by the Commission was appropriate in this case, since it is doubtful that service was achieved.

8.
The Director submits that, upon receiving actual notice of the Complaint, the Respondent promptly filed appropriate responses, in a bona fide effort to litigate the issues in this case before the Commission.  Its attorney filed an Entry of Appearance and Request for Mediation on September 1, 2004, when it received a copy of the Complaint from the Director’s attorney by regular mail, which was sent around August 18, 2004.  It filed a Motion to Set Aside Default Order and Request for Additional Time to File Answer on September 27, within seven days after the entry of the default.  And it timely filed its Response to Order to Show Cause on October 11, 2004.

9.
The Director respectfully submits that, even if the entry of the default was authorized by law, there is good cause to set aside the default, for the reasons set forth in the preceding paragraphs.  Furthermore, for the reasons that are set forth in the following paragraphs, the Director submits that the Commission can more effectively achieve its objective of protecting Respondent’s customers by permitting the parties to attempt to settle this case through mediation and thereby remediate the complaints of Respondent’s customers.  Accordingly, the Director requests that the Commission set aside its Order Granting Default. 

Policy Issues

10.
In his Complaint, the Director did not specifically ask for revocation of the Respondent’s registration, nor request any other discipline against Respondent’s registration, but rather asked that the Commission find the Respondent committed certain acts that are “…grounds for the Commission to suspend, revoke or place on probation a dealer’s registration….”  It is doubtful that the Commission could order a sanction that was not requested in the Complaint, especially if the Compliant had not been lawfully served upon Respondent.

11.
The Director’s reason for not seeking immediate suspension, revocation or probation is that mediation and/or settlement may be the best means by which the homeowners in this case can achieve a remedy.  The homeowners in this case may be unwilling to seek a remedy in a civil proceeding against a company that is no longer able to generate revenues once its registration has been revoked. 

12.
The Director believes that this particular case might have an opportunity for success through the Commission’s mediation and hearing processes.  By the Respondent’s own admissions in its Response to Order to Show Cause, Respondent wants to attempt to remedy disputes and regain good standing with the Commission.  

13.
The Director also believes that it would directly benefit the homeowners if a remedy can be fashioned between the aggrieved homeowners and the Respondent in this case. The revocation of Respondent’s registration would not directly benefit the homeowners, who would still have to file a civil lawsuit to compel Respondent to remedy the defects.  And if the circuit court imposes civil penalties, it would not provide even an indirect benefit.  But through mediation and settlement, the Director might be able to obtain Respondent’s commitment to remedy the defects.   


   

  WHEREFORE, the Director respectfully requests that the Commission set aside its Order Directing Default and order mediation in this case.

Respectfully submitted,

DANA K. JOYCE

General Counsel

/s/ Mary E. Weston

Mary E. Weston

Assistant General Counsel

Missouri Bar No.  54669

Attorney for the Director of the Manufactured Housing and Modular Units Program of the Missouri Public Service Commission

P. O. Box 360

Jefferson City, MO 65102

(573) 751-6726

(573) 751-9285 (Fax)

mary.weston@psc.mo.gov
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