  STATE OF MISSOURI

   PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 28th day of October, 2004.

In the Matter of the Confirmation of Adoption of an
)

Interconnection Agreement with CenturyTel of 

)

Missouri, LLC d/b/a CenturyTel and Spectra 

)
Case No. CO-2005-0066
Communications Group, LLC d/b/a CenturyTel
by
)

Socket Telecom, LLC




)

ORDER DENYING MOTION FOR SUMMARY DETERMINATION ON THE PLEADINGS

On September 15, 2004, Socket Telecom, LLC filed a pleading asking the Commission to confirm that Socket has adopted an interconnection agreement between GTE and AT&T for interconnection with CenturyTel.  Socket indicates that it is requesting the confirmation because CenturyTel has taken the position that the interconnection agreement adopted by Socket applies to the exchanges acquired from GTE by CenturyTel of Missouri, LLC d/b/a CenturyTel in 2002, but not to the exchanges acquired from GTE by Spectra Communications Group, LLC d/b/a CenturyTel in 2000.   

On October 7, CenturyTel of Missouri, LLC d/b/a CenturyTel and Spectra Communications Group, LLC d/b/a CenturyTel filed a Motion to Reject Confirmation and/or Notice of Adoption of Interconnection Agreement by Summary Determination on the Pleadings and Alternative Request for Hearing.  CenturyTel of Missouri and Spectra assert that the interconnection agreement that Socket seeks to adopt is in effect only for the exchanges served by CenturyTel of Missouri, and thus, cannot be adopted by Socket for the exchanges served by Spectra.

The Commission’s Staff filed a memorandum regarding Socket’s application on October 15.  Staff recommends that the Commission reject Socket’s notice of adoption of the GTE/AT&T interconnection agreement because Spectra is not a party to that interconnection agreement and therefore has no obligation under 47 U.S.C. 252(i) to allow Socket to interconnect with Spectra under that agreement.

On October 15, Socket filed a response to CenturyTel’s motion to reject as well as to Staff’s memorandum.  Socket contends that CenturyTel of Missouri and Spectra are affiliated sister corporations that do business in Missouri jointly under the fictitious name of CenturyTel.  According to Socket, CenturyTel has conducted business with Socket under terms of the AT&T/GTE interconnection agreement without regard to whether the exchanges involved were acquired by Spectra or by CenturyTel of Missouri.  Socket reports that it was only in September 2004 that CenturyTel asserted that the AT&T/GTE interconnection agreement did not apply to the exchanges acquired by Spectra.

Socket argues that it has relied on CenturyTel’s practice of conducting all of its operations as a single enterprise and that it is currently serving customers under terms of the AT&T/GTE interconnection agreement in various CenturyTel exchanges, including exchanges acquired by Spectra, for which CenturyTel now denies the existence of an interconnection agreement. 

The Commission’s rule on summary disposition is found at 4 CSR 240-2.117.  Subsection (1) of that rule provides that a party may file a motion for summary determination, “except in a case seeking a rate increase or which is subject to an operation of law date.”  Similarly, the second subsection of that rule allows the Commission make a determination on the pleadings, “except in a case seeking a rate increase or which is subject to an operation of law date.”  

47 U.S.C. 252(e)(4) requires that the Commission act upon a submitted interconnection agreement within 90 days.  If that time limit applies to Socket’s request, then this case is subject to an operation of law date and under the Commission’s rule, summary disposition would not be appropriate.  

Even assuming that the Commission’s rule would allow for summary determination, such summary action would not be appropriate in this case.  Summary determination is appropriate only if there is no genuine issue as to any material fact.  Socket alleges that Spectra and CenturyTel of Missouri have operated as a single business entity without differentiation between Spectra and CenturyTel of Missouri exchanges.  Socket also claims that CenturyTel has permitted Socket to interconnect with Spectra exchanges under terms of the GTE/AT&T interconnection agreement, and that suddenly changing that policy would harm Socket and its customers.  The facts alleged by Socket constitute the elements of equitable estoppel.
  If Socket is able to prove its allegations, the Commission might be justified in finding that the Spectra portion of CenturyTel is an equitable party to the GTE/AT&T interconnection agreement and that, therefore, that agreement can be adopted by Socket for service in the Spectra exchanges.  

The applicability of equitable estoppel is a factual issue about which the Commission will need to hear evidence.  As a result, summary determination is not appropriate.  A hearing that will allow the parties to present evidence on that question is already scheduled for November 12.     

IT IS THEREFORE ORDERED:

1. That the Motion to Reject Confirmation and/or Notice of Adoption of Interconnection Agreement by Summary Determination on the Pleadings filed by CenturyTel of Missouri, LLC d/b/a CenturyTel and Spectra Communications Group, LLC d/b/a CenturyTel is denied.   

2. That this order shall become effective on October 28, 2004.







BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Davis and Appling, CC., concur

Clayton, C., absent
Woodruff, Senior Regulatory Law Judge

� State ex rel Capital City Water Company v. Public Service Commission, 850 S.W.2d 903, 910 (Mo. App. W.D. 1993.
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