
BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Proposed Rules

)

4 CSR 240-3.162 and 


)

Case No. EX-2009-0252

CSR 240-20.091, Environmental

)


Cost Recovery Mechanisms.

)

ADDITIONAL WRITTEN COMMENTS OF

UNION ELECTRIC COMPANY d/b/a AMERENUE


COMES NOW Union Electric Company d/b/a AmerenUE (AmerenUE or Company), and hereby submits the following additional written comments on the proposed rules identified in the caption above, in addition to its earlier written comments filed on March 3, 2009 and its on-the-record comments provided at the public hearing on said proposed rules earlier today:

1. The Office of the Public Counsel (OPC) and the Missouri Industrial Energy Consumers (MIEC) submitted written comments on the proposed rules on this date.  Their comments in this docket are quite similar to their comments in Case No. EX-2008-0105, and the specific changes they offer to the proposed rules are nearly identical to the specific changes offered by OPC in Case No. EX-2008-0105.

2. During the public hearing, the hearing participants also fielded questions from the Commission and provided additional comments on the proposed rules in response to those questions.  
3. The written comments previously filed by AmerenUE, and also made by AmerenUE during the public hearing today, address most if not all of the points raised by OPC and MIEC and most of the points raised by questions from the Commission at the public hearing today.  Indeed, Appendix 3 to AmerenUE’s written comments filed in this docket yesterday specifically address the following changes proposed by OPC and MIEC in this rulemaking:
a. the “but not in excess of a fair return on equity” concept sought to be injected into the proposed rules by OPC and MIEC – this was addressed at page 3 of Appendix 3
;
b. The five year annual history and forecasted information for four years concept sought to be injected into the proposed rules by OPC and MIEC – this was addressed starting at the bottom of page 6 and the top of page 7 of Appendix 3 (see also footnote 2 herein);
c. The “some or all” language proposed by OPC and MIEC – this was addressed starting at the bottom of page 2 and the top of page 3 of Appendix 3;
d. the “necessary and” and “but no greater than a fair return on equity” language proposed by OPC and MIEC – this was also addressed at page 3 of Appendix 3 (see also footnote 2 herein); 
e. the injection of a “volatility” factor by OPC and MIEC – this was addressed at page 4 of Appendix 3 (see also footnote 2 herein); 
f. the change of the word “may consider” to “shall consider” in the rule language regarding any change in business risk as proposed by OPC and MIEC – this was addressed at page 4 of Appendix 3.  Moreover, the rules should not (and cannot) lawfully require this and bind future Commissions to consider this factor, when the legislation itself specifically provides that this and future Commissions may, but are not required to, consider this factor.  A rule that requires the Commission to do so in fact removes discretion the legislation requires the Commission to retain, notwithstanding MIEC’s novel argument to the contrary;
g.  the deferred cost provisions (see, e.g., starting at the bottom of page 18 of OPC’s mark-up of the proposed Chapter 20 rules) and also proposed by MIEC – this was addressed on pages 5 and 6 of Appendix 3; and
h. the “incentive mechanism” provisions proposed by OPC an MIEC – this was addressed at page 6 of Appendix 3;
4. OPC and MIEC also propose in this docket a “public interest” standard not found anywhere in SB 179, and that would cause the ECRM rules to vary from the FAC rule provisions on the same subject.  The obvious purpose of this discontinuation provision (4 CSR 240-20.091(3)) is to preclude the utility from opportunistically ending an ECRM mechanism if its environmental costs were going down.  It was not to prevent the utility from deciding it did not want to file a tariff in a later rate case to continue an ECRM based upon the amorphous “public interest” language proposed by OPC and MIEC.  Utilities are the only parties who can file tariffs to propose an ECRM in the first place.  Unless the utility is opportunistically seeking to end an ECRM to deprive ratepayers of environmental cost decreases, the utility should be free to discontinue an ECRM for other reasons.  
5. MIEC’s proposed mark-up contains a suggestion not reflected in OPC’s comments, that is a provision relating to the “likelihood” of so-called “over-earnings with an ECRM.  See MIEC’s mark-up, page 15 (item (K)).  This too is an earnings test – a cap on ECRM adjustments based upon some snapshot look at whether a utility is earning above its authorized return, without consideration of whether weather, outages, and a myriad of other factors, at some particular point in time, are or are not normal.  This would also preclude consideration of whether a utility’s cost of equity had increased since the so-called “authorized” return had been set.  In summary, whether a utility’s rates are just and reasonable cannot be determined at some snapshot point in time by “examining the utility’s earnings (on a regulatory basis)” (the meaning of “on a regulatory basis” being quite unclear).  This is what the periodic rate cases required by SB 179 (no less frequently than every four years) are for.  This is similar to the cap with no floor concept included elsewhere in OPC and MIEC’s comments, which was rejected by the Commission in the FAC rulemakings and in the prior rulemaking involving the now-vacated ECRM rules.  
6. A few other issues that came up during the comments at the public hearings were also previously addressed during the public hearing in the prior rulemaking, and AmerenUE offers those statements as part of its additional comments herein, as follows
:
a. In terms of consumer protections in the proposed rule, the Staff of the Commission (Staff) is of the opinion that all consumer protections reflected in SB 179 are in the proposed rules:  “We do believe consumer protections that are provided by the legislation are in the rule.” (EX-2008-0105 Public Hearing Transcript, page 16, lines 17-18).

b. In terms of the earnings tests or caps OPC and MIEC propose, the Staff provided the following comments:  “COMMISSIONER CLAYTON: Does Staff believe that there should be any study of the earnings of a company either before or during the implementation of an  ECRM, notwithstanding prior Commission decisions, I guess?  MR. MEYER: It's our opinion that you get the study when you have a general rate proceeding that establishes the ECRM or not. We believe we're precluded between the periods.”  (Id. page 34, line 22 to page 35, line 4).  This is the same conclusion reached by the Commission in refusing to include similar earnings tests proposed by OPC and others in the FAC rulemaking proceedings.

WHEREFORE, AmerenUE respectfully submits these additional written comments in accordance with the Commission’s notice of proposed rulemaking published in the Missouri Register on February 3, 2009.
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� OPC commenter Ryan Kind confirmed that the changes proposed in this case are not substantively different than the changes proposed by OPC in Case No. EX-2008-0105.  Those changes were already rejected by the Commission in its Final Orders of Rulemaking in Case No EX-2008-0105.


� Even if one assumed, arguendo, that OPC’s proposal is ostensibly not made to address earnings between rate cases (an interpretation OPC may argue for now, but which might be argued otherwise by ECRM opponents in future rate cases given the language proposed by OPC and MIEC), MIEC’s proposed rules, with nearly identical language as proposed by OPC, contain provisions (discussed in paragraph 5 below) that are clearly designed to attempt to apply an earnings test between rate cases.   Moreover, as commented on during the public hearing, “over-earnings” in the past or potential over-earnings in future periods are not tested by earnings at a snapshot in time or by reference to an “authorized return” set based upon an historic test year.  This is because conditions (weather-sensitive sales, outages, off-system sales prices, etc.), and equity costs, can change both at the time of a rate case where an ECRM request is being reviewed, and later when an ECRM is in place.  Indeed, the law is not that rates set in a rate case (and tariffs approved in rate cases) must prevent so-called “over-earnings,” apparently defined by OPC as any point in time when the utility earns more than its authorized return.  Rates are designed to give the utility a reasonable opportunity to earn a fair return – it is highly unlikely that the earned return will match the “authorized return,” given the ratemaking is not, and is not required to be an exact science.  Indeed, a utility might have earnings for a period above its authorized return, or earnings in another period below its authorized return, but taken in total, under normalized conditions, the utility’s rates may still be just and reasonable.  In addition, nothing in SB 179 requires the Commission to try to reconstruct earnings over the past five years, or figure out what earnings might be over the next four years, based upon forecasts. Moreover, OPC proposes to look backwards and test earnings in any period where a deferral is created by the 2.5% cap contained in SB 179.  This would require not just an examination of the revenue requirement in the historic test year in the rate case at issue, but a revenue requirement examination for the year where the 2.5% cap came into play,  including trying to figure out what the cost of equity was at that time, plus trying to figure out whether there were in fact “over-earnings” at that time (i.e., were the rates at that  time unjust or unreasonable).  For all of these reasons, the language proposed by OPC and MIEC should not be adopted.  


� While the Commission could take administrative notice of these prior proceedings, AmerenUE provides the specific comments herein for the Commission’s convenience.  The comments in the prior rulemaking are applicable to the proposed rules here, given that the proposed rules here are nearly identical to the prior, now vacated, rules.
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