BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Proposed Amendments )
to the Commission's Ex Parte and ) File No. 204-7-0128
Extra-Record Communications Rule. )

SUPPLEMENTARY AND REPLY COMMENTS OF AMEREN MISSOURI

COMES NOW Union Electric Company d/b/a Ameren Missouri (“Arae Missouri” or
“Company”), and submits these supplementary anly @pmments related to changes proposed
to 4 CSR 240-4.015, 4 CSR 240-4.017, 4 CSR 24084 AZSR 240-4030, 4 CSR 240-4.040,
and 4 CSR 240-4.050, as published inNhssouri Registeon January 3, 2017.

As Ameren Missouri noted in initial comments filédbruary 2, 2017, in the workshop
docket that preceded the formal rulemaking the Cwmsion indicated its goals for making
changes to the existing ex parte and extra recomth@nication rules were to: (1) comply with
Section 386.210.4, RSMo., which mandates thatestilp certain conditions, the Commission’s
rules not impose “any limitation on the free exd@amf ideas, views and information between
any person and the commission or any commissionf2)"simplify compliance with the rules;
and (3) promote consistency and fairness. The Coynpantinues to believe the Commission’s
stated goals are appropriate, and that changesirtent rule are necessary and desirable to
ensure that those goals are met.

Seven entiti€’s submitted comments in response to thetice to Submit Comments
published in theMissouri Registeron January 3. As stated in its previously filednooents,

Ameren Missouri largely supports the Commissiom@psed rule changes. These supplemental

! In addition to Ameren Missouri, the Missouri Energvelopment Association (“MEDA"), the Missouri Gab
Television Association (“MCTA”"), the Office of th@ublic Counsel (“OPC”), and the Consumers Countil o
Missouri (“Consumers Council”) filed individual canents. The Missouri Industrial Energy Consumers|E®rI’)
and the Missouri Energy Consumers Group (“MECA8dijoint comments.
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comments reflect the Company’s response to vieviparpressed by other commenters either
in support of, or in opposition to, the rule chamffge Commission has proposed.

The Existing Rule’s Construct

The construct reflected in the existing rule — 4RC30-4.020 — separates into three
categories communications to which that rule appli@) ex parte communications, which
essentially are communications about substantsteesinvolving parties or “anticipated” parties
in Commission cases; (b) extra-record communicafiovhich essentially are communications
about substantive issues involving a non-party; @h@ catch-all category that, unfairly, applies
only to regulated entities like Ameren Missouri.t€ories (a) and (b) apply to communications
involving substantive issues, while category (cplegs to non-substantive issues, which would
include communications about general regulatorycgolSince the current rule was adopted in
2010, applying the processes and procedures ithives has proven to be cumbersome and
confusing. In addition, because current rules eelab category (c) communications apply only
to regulated utilities, the existing rule is bothfair and discriminatory. For example, certain
communications require a 48-hour notice be given,dnly if the communications involve a
regulated entity.

Taken together, the six rules proposed to replaegetrrent rule retain categories (a) and
(b) described in the preceding paragraph, but shtei the catch-all provision, category (c).
Ameren Missouri believes eliminating this provisias appropriate, because it applies
asymmetrically, and thereby limits certain commati@ns by regulated entities while unfairly
exempting unregulated persons and entities froraetteame or similar limitatiorfs.As will be

discussed further elsewhere in these supplemeotemynents, applicable law provides no basis

2 See Comments of Union Electric Company d/b/a AmBtissouriin File Na AX-2012-0072, where several
practical examples of the asymmetry and discrinmanherent in this provision were discussed.
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for treating regulated entities differently frometh unregulated counterparts insofar as their
ability to communicate with commissioners is coneel. The proposed rules’ elimination of this
double standard represents a major step forward.

Appropriate Limits on Ex Parte and Extra-Record Communications

In addition to eliminating the previously describedymmetry, the proposed rules
simplify and bring clarity to the kinds of commuaimons they cover. If the communication is
substantive, it is regulated by the rules; otheswisis not. This approach is reasonable because
it reflects the Commission’s unique role as a cottg®iof the legislative branch, which vests it
with the dual responsibility of implementing legisVe policy reflected in the Public Service
Commission Law while also carrying out certain dguafjudicative functions.

In contrast with the existing rule, the proposel@siare faithful to Section 386.210 and,
in particular, to subsection 4 of that statute,chistates:

Nothing in this section or any other provision afvl shall be construed as

imposing any limitation on the free exchange ofagleviews, and information

between any person and the commission or any costoner, provided that such
communications relate to matters of general regoygbolicy and do not address

the merits of the specific facts, evidence, claiongositions presented or taken in

a pending case unless such communications complly thie provisions of

subsection 3 of this section.

This portion of the statute reflects the Generadehsbly’s intention to delegate to the
Commission what otherwise would be legislative aritii — i.e. the authority to directly regulate

public utilities? Accordingly, neither Section 386.210 nor any otpesvision of Missouri law

does — or should — limit communication with the Quission or individual commissioners so

% State ex rel. Laundry, Inc. v. Pub. Serv. Co827 Mo. 93, 34 S.W.2d 37, 42 (1931) (“The PuBlé&vice
Commission is an administrative agency or commibfeéhe Legislature, and as such is vested witly @uich
powers as are conferred upon it by the Public $erBiommission Law, by which it was created.”).

* State ex rel. Rhodes v. Pub. Serv. CoR¥0 Mo. 547, 194 S.W. 287, (1917) (Discussingaies ability to
regulate and fix the rates of its domestic utiditieitherdirectly orthrough an act of its Legislature or through such
a commission as the Public Service Commission, ssnlthere be an express restriction of generallétiyis
authority so to do in the State Constitution. Thieneo such restriction in Missouri’s Constitution)
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long as the communications do not addressribéts ofthe items enumerated in subsection 4
with respect to a specific contested case. Asipaoimments by certain Commissioners in the
workshop docket that preceded this rulemaking sieid, a key driver of the Commission’s
decision to propose changes to the existing rud@¢afrom concerns about its unnecessary
complexity, vagueness, and lack of symmetry) wasdigsire to make sure communication rules
in effect do not, as is now the case, limit by redenmunications the statute clearly indicates are
not to be limited.

There is a reason for the distinction between comaations that address the merits of a
specific contested case and other communicati@mmmissioners, and the Commission itself,
play a unique role in state government. Missounrto clearly and consistently have held
commissioners are not judges, but rather, exeamiseinistrative powers delegated to them by
the General Assembly. For example,State ex rel. Missouri Southern R. Co. v. Pubv.Ser
Comm’n 168 S.W. 1156 (Mo. 1914), which was decided safter the Public Service
Commission Law took effect, the Missouri Supremei€oonstrued the Commission’s role and
authority in a rate case as follows: “In this staflgudicial power is vested in the courts (seatio
1, art. 6, Const.) and legislative power is vestedhe general assembly (section 1, art. 4,
Const.). So respondent [the Commission] claimy @aministrative powers. That claim is
justified.” 1d. at 1164.)

When it exercises its authority through the quagirdicative contested-case process
prescribed by the Public Service Commission Lave, @ommission does not wield judicial
power, but instead, acts in a legislative capa8geState ex rel. Kansas City et al v. Pub. Serv.
Comm’n 228 S.W.2d 738 (Mo. 1950) (“The Public Servicer@aission is not a court and it has

no judicial power The orders which it issues are not judgmentsdgucications. It has been



described as an ‘administrative arm’ of the Legiska In approving or fixing rates of public
utilities which come under its supervision, it exises degislative power”’(emphasis added)).

These legal principles demonstrate why it is comabfeproper for commissioners to
communicate within the sphere Section 386.210.4etoplates. Indeed, commissioners are
expected to have a level of knowledge about faatsissues germane to the types of cases they
must decide and the entities they regulate. *Famiiy with the adjudicative facts of a particular
case, even to the point of having reached a testatnclusion prior to the hearing, does not
necessarily disqualify an administrative decisiokend” Id. (quoting Fitzgerald v. City of
Maryland Heights 796 S.W.2d 52, 59 (Mo. App. 1990)). Only when administrative
decisionmaker has “made an unalterable prejudgrmemperative adjudicative facts” is that
decisionmaker considered biased to such a degegehib participation in the administrative
hearing at issue becomes unfdal. (quoting Fitzgeralgd 796 S.W.2d at 59).

These cases establish it is appropriate andulafdr commissioners to have
communications regarding matters within the Comiorss jurisdiction so long as those
communications do not contravene limits prescriiedSection 386.210.4. Therefore, those
portions of the current rule that restrict comnossir communications beyond those limits are
both unnecessary and inappropriate and should degekl.

Specific Comments of Others — Areas of Disagreement

OPC'’s Comments OPC’s comments clearly reflect lingering disgle&@ with both the

Commission’s 2008 approval of the merger of a GRtains Energy subsidiary with Aquila, Inc.
(resulting in the formation of KCP&L — Greater Misgi Operations Company), and the
Missouri Supreme Court’s decision 8tate ex rel. Praxair v. Pub. Serv. Comy844 S.W.3d

178 (Mo. banc 2011), which upheld, in all respects, the Commissiarder approving that



merger. It also is important to note that just lseathe Commission adopted the current rule
governing ex parte and extra-record communicationthe wake ofallegationsof improper
commissioner bias made by OPC and others in that gase, that sequence of events alone does
not prove, as OPC’s comments seem to imply, thatettisting rule is “right,” should not be
amended, or is consistent with Section 386.210.4.

OPC also spills significant ink arguing about theaming of Section 386.210.1, pointing
out that inPraxair the Supreme Court concurred with OPC'’s interpi@tabf that subsection.
But that statute has nothing to do with the rulanges under consideration here. Moreover,
OPC fails to point out the court Praxair confirmed that commissioners are not judges, aed a
presumed to act honestly and impartially. Thereforegetrospect, those portions of the current
rule that suggest otherwise may have been inappte@nd unnecessary.

Many of OPC’s comments regarding the proposed agear to be driven by a desire to
reverse that presumption. Many of those commests glbss over the clear meaning of Section
386.210.4 and the communications that statute am#®) although in the end even OPC seems
to concede that statute prohibits rules that lieotnmunications with commissioners regarding
certain matters. But despite that concession, Odtfiruies to argue that while communications
between commissioners and utilities should be heasgulated, OPC and others should be free
to engage in similar communications to the fulleextallowed by Section 386.210.4. No such
disparate interpretation of the statute is warmnte

With regard to OPC’'s comments about communicatioegarding legislation in
particular, the premise of those comments is flabvechuse it fails to recognize or acknowledge
a well-established principle of law discussed earlin this response: commissioners are

administratorswho are not expected to enter the hearing roorsidesf knowledge or even of



tentative views on matters over which they havesgliction. This includes new or pending
legislation that may impact Commission cases. Ma@gocommunications regarding such
matters do not involve “the merits of the spediéicts, evidence, claims or positions presented or
taken in a pending case.” Consequently, Section.2384 does not allow the types of
limitations on such communications that OPC propaséts comments.

Another of OPC’s arguments against the proposedragarding communications related
to legislation stretches Missouri’'s Sunshine Lavhd@ter 610, RSMo.) beyond its statutory
boundaries and the purposes for which it was edadteat law does not prohibit an individual
commissioner from meeting with a utility, OPC, adustrial group, or anyone else without prior
notice or some kind of disclosure. As the Commisssovell aware, the Sunshine Law applies to
“public governmental bodies;” it does not apply itaividual commissioners meeting with
utilities, the OPC, or any other person or entityows not another commissioner. To the extent
OPC’s comments imply otherwise, those commentsanérary to Missouri law and should be
ignored.

As for OPC’s concerns about the “transparency” @ihmissioner communications, if
transparency is necessary when a commissioner camates with a utility, the same
transparency must also be required when a Commesammmunicates with OPC, an industrial
group, or anyone else. Again, Section 386.210dsdmwt allow the Commission to impose
limitations on communications other than thoseioeatl in the statute, and that statute does not
differentiate between communications between a assiamner and a utility, on one hand, and a
commissioner and anyone else, on the other.

The Company has several other concerns regardemggels proposed in comments filed

by OPC. Those concerns are summarized as follows:



* In several places — e.g. in comments to proposéd 4uCSR 240-4.015 — OPC
proposes to extend to “any other pending caseéaicedf the proposed restrictions on
ex parte or extra-record communications. This psapshould be rejected because
the Commission acts in a quasi-judicial role onty dontested cases. Therefore,
applying reporting requirements to communicationsail pending cases would
impose a burden that is both unreasonable and asse«y.

* In proposing certain of its changes — e.g. thenitedn of “general regulatory policy”
in proposed rule 4 CSR 240-4.015 (15) — OPC indudems that are defined in the
current rule but not in the proposed rules. Thist“and paste” approach adds
confusion and ambiguity, which will make the chan@@PC proposes difficult to
interpret and apply. Effectively, OPC appears ¢oakttempting to completely undo
the changes the Commission has proposed to thengxigles by cutting and pasting
large portions of the existing rule into the nevgsoposed rule, even though the
structure and operation of the newly proposedigyjleor good reason, different.

» Certain of OPC’s proposed changes to 4 CSR 24®m4AMduld impose a significant
burden on the Commission and its members. For ebeai@®C’s proposal to prohibit
any commissioner from participating in a case decisvhere the commissioner
“knows the result of the decision may . . . resula direct financial gain or loss to
him or her” would prohibit a commissioner from actiin cases filed by a utility that
serves the commissioner simply because, to useteacase as an example, a

commissioner’s utility bill may be higher or lowas a result of the case

® OPC cites approval of a MEEIA plan as justificatfor its proposal. However, approval of a MEEllampis a
contested case because 4 CSR 240-20.094(3) rethiér€mmission to provide the opportunity for ariray.
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» Other changes OPC proposes — more specificallyngdsaproposed to 4 CSR 240-
4.050 — go well beyond the scope of the Commissipnbposed rule changes. Such
changes do not comply with the notice requiremaft€hapter 536, RSMo, and
therefore, regardless of whether such topics nbghworthy of discussion in a proper
rulemaking dedicated to those topics, cannot ldwflle considered by the
Commission irthis proceeding.

In summary, OPC’s comments reflect an apparent Wieat favors retention of the
existing confusing, overly complex, inherently unfadiscriminatory, and likely unlawful
existing communication rules that fail to recognike unique role of the Commission, which
acts as a committee of the legislature, and thahaeetrically allow OPC and others free access
to commissioners while denying utilities that sameeess. As a consequence, OPC’s proposed
changes to the rules should be rejected.

Respectfully submitted,

Is/ L. Russell Mitten

L. Russell Mitten, #27881

Brydon, Swearengen & England, P.C.
312 East Capitol Avenue

P.O. Box 456

Jefferson City, MO 65102

(573) 635-7166

(573) 634-7431 (facsimile)
rmitten@brydonlaw.com

Wendy K. Tatro, #60261

Director & Assistant General Counsel
Ameren Missouri

One Ameren Plaza

1901 Chouteau Avenue

P.O. Box 66149 (MC 1310)

St. Louis, MO 63166-6149

(314) 554-3484

(314) 554-4014
AmerenMissouriService@ameren.com
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James B. Lowery, #40503

Smith Lewis

111 South Ninth Street, Suite 200
P.O. Box 918

Columbia, MO 65205-0918

(573) 443-3141

(573) 442-6686 (Facsimile)
lowery@smithlewis.com

ATTORNEYS FOR UNION ELECTRIC
COMPANY d/b/a AMEREN MISSOURI



