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Public Counsel's Reply to Staff's 
response to Hearing request

The Office of the Public Counsel states in reply to the Staff's response to Public Counsel's request for an evidentiary hearing as follows:

1.
This application includes the certification of an additional eligible telecommunications company in a service area served by a rural telephone company.  Under Section 214 (e) (1) and (2), the Commission must make not only a finding that the company meets the eligibility requirements of section 214 (e) (1), but also "the state commission shall find that the designation is in the public interest."

2.
Public Counsel has requested an evidentiary hearing in this matter.  To make the required findings to approve this application, the Commission must consider substantial and competent evidence and make findings and conclusions based upon that evidence.  There are a number of ways that the Commission can obtain that evidence.  One method is to hold an evidentiary hearing; it may also consider the facts stipulated and agreed by the parties as true and correct as part of a stipulation of facts where there is an agreement of the parties on the ultimate conclusion or an agreement that the Commission can make its findings based upon the stipulated facts.  Also, as indicated in State ex rel Rex Deffenderfer Enterprises, Inc. v. Public Service Commission, 776 S.W.2d 494. 496 (Mo App. 1989), the Commission may grant the relief requested based upon the verified application if parties are given an opportunity for a hearing and no party has requested a hearing to have an opportunity to present evidence.  This case does not condition the right to a hearing to the specification of any reason for the hearing.  It reflects that less formal evidentiary procedures may be employed rather than a full evidentiary hearing if all parties consent to that process by not insisting on the right to demand the hearing.  Public Counsel has not waived its right to a hearing and no reason need be cited.

3. The Staff has recommended that the Commission deny Public Counsel's request for an evidentiary hearing contending that there is no right to a hearing.  Contrary to that contention, Public Counsel has a right to request a hearing and the Commission has numerous times in these ETC applications specifically recognized this right to a hearing upon request. 

4.   Public Counsel is concerned that its right to request a hearing in matters that require specific factual findings is being eroded as there is an increasing effort to have the Commission make summary disposition even when Public Counsel has raised serious objections to either the application or has asked the Commission to make the required evidentiary findings on an application.  When there is a need to make findings prior to the grant of an application or there is a dispute over the grant of the application, the Commission should not take summary action, but instead should consider the competent and substantial evidence and resolve any disputes after providing a reasonable opportunity for Public Counsel to be heard on the application. 

5. Staff is also trying to condition Public Counsel's right to request an evidentiary hearing in this matter on the raising of specific objections to the application.  The Commission rules do not make that a requirement.   This is especially true when there is a right to a hearing rather than the administrative processing of an application.

6. The Commission has recognized the right of Public Counsel to request a hearing for these ETC designation cases in the case which considered ExOp's first application for this designation.  In The Matter Of The Application Of ExOp Of Missouri, Inc. For Designation As A Telecommunications Company Carrier Eligible For Federal Universal Service Support Pursuant To Section 254 Of The Telecommunications Act Of 1996. (TA-2001-251).   On December 6, 2000, the Commission granted intervention and granted Public Counsel's request for a hearing.  The PSC specifically recognized that these applications had been determined using normal contested case procedures.  At page 3 of the order, the Commission noted that Public Counsel requested a hearing, therefore, it removed it from the scope of the Deffenderfer case.  The order said that "likewise, Public Counsel's request for an evidentiary hearing will necessarily be granted." (emphasis added).

7. There is a string of ETC application cases where the Commission gave notice of the applications and invited parties to intervene or request a hearing.  It applied the Deffenderfer proceeding in the applications of Mark Twain Communications Company (TA-2000-591), Fidelity Communication Services (TA-2002-122), CenturyTel (TA-2000-815), Spectra (TA-2000-817), GTE Midwest (TO-98-188).  When AT&T made an application, Public Counsel requested a hearing and the Commission directed the filing of a procedural schedule; AT&T’s application was later dismissed for inaction. (TA-2001-93).

8.
The Commission must make a finding that this designation is in the public interest.  Unless some facts are presented, the record in this application will lack any evidence that would support that finding.

9.
Public Counsel is not playing the role of an obstructionist nor does it want to unduly complicate the regulatory process.  If it appears to be appropriate, Public Counsel is willing to enter into a stipulation of facts that would allow the PSC to make the necessary findings.  But Public Counsel is not willing to relinquish its rights at this time and is not willing to have its rights watered down by summary action. That is why Public Counsel specifically requests an evidentiary hearing so that there is no question of waiver and there is a clear and unambiguous affirmative hearing request in the record. Public Counsel's request for a hearing is in the public interest.

For these reasons, Public Counsel asks the PSC to disregard Staff's recommendation to deny the hearing request.
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