BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Lake Region Water & Sewer )
Company’s Application to Implement a General ) leNo. WR-2013-0461
Rate Increase in Water and Sewer Service )

THE OFFICE OF THE PUBLIC COUNSEL'S APPLICATION FOR REHEARING

COMES NOW the Office of the Public Counsel and itsr Application for Rehearing
states that rehearing is warranted and the RepatQ@rder should be reheard because the
decision is unlawful, unjust, and unreasonable endarbitrary, capricious, unsupported by
substantial and competent evidence, and is ag#iastveight of the evidence considering the
whole record, is unauthorized by law, and congiguan abuse of discretion, all as more
specifically and particularly described in this matand as follows:

Application for Rehearing

A. Introduction

The Office of the Public Counsel (Public Counspi)fsuant to Section 386.500, RSMo.
and 4 CSR 240-2.160, specifically sets forth tresoas warranting a rehearing and moves the
Missouri Public Service Commission (Commission) fehearing of its Report and Order of
April 30, 2014, effective May 30, 2014.

B. Failure to Apply Availability Fees Against Rate Bass Unlawful, Unjust and

Unreasonable
The Report and Order is unlawful, unjust and uroeable because the Commission’s

decision not to apply availability fees againserbase is unjust and unreasonable, unsupported

1 All statutory citations are to the Revised Statui&Missouri 2000, unless otherwise noted.



by substantial and competent evidence, is agaestmeight of the evidence considering the
whole record, is unauthorized by law, and congign abuse of discretion.

In the Report and Order, the Commission concluted availability fees collected from
owners of undeveloped lots in Lake Region’s sertécatory should not be applied against rate
base’ To justify this conclusion, the Report and Ordéates: “As the parties asserting that
availability fees should be included in the deteration of Lake Region’s rates, Staff and Public
Counsel bear the burden of producing evidence ppat those allegations.” However, the
Commission mis-applies the burden of proof in thése. Staff and Public Counsel had no
burden to prove that availability fees should beauded in the determination of Lake Region’s
rates.

Sections 393.130 and 393.140, RSMo, requires thmandssion to ensure that all rates
set by the Commission are just and reasonabletio86293.150.2, RSMo, makes it clear that at
any hearing involving a requested rate increasebtimelen of proof to show the proposed
increase is just and reasonable rests on the peglfing the rate increase. Lake Region had the
sole burden to prove that plant it wished to inelud rates had not already been recovered
through other means, including through availabifégs. The evidence shows Lake Region
failed to meet that burden.

In the Report and Order, the Commission states:

Public Counsel estimated that the availability feelected far exceed the amount

of the contributions already donated as CIAC by tleveloper for system

construction and argues that these excess feefdshiea be treated as CIAC and

further reduce Lake Region’s rate base. However, Gommission finds Lake

2 Report & Order, pg. 44.
% Report & Order, pg. 41.



Region’s evidence that it would take 45 years fog availability fees to fully

reimburse the developer for the donated infrastinecto be more credible than

Public Counsel’s estimates. This indicates thatlthewners have not yet paid

any excess fees that would justify reducing Lakgi&®s rate basé.

In the Report and Order, the Commission merelyestdtake Region witness Larry R. Summers
testified credibly that by his calculations it wdutake more than 45 years to recoup the
developer’s investment of $5.3 million through thee of availability fees?” The Commission
makes no further statement that both Public Couasdl Staff presented evidence that was
contrary to Lake Region’s far-fetched assertion.

Lake Region agreed that the annual availabilitys fee$300 for each undeveloped lot was
specifically for both water and sewer availabilftpm Lake Regiorf. But, according to Lake
Region, it would take 45 years to collect $5.3 imillthrough those availability fees. In sharp
contrast, Public Counsel's analysis shows thatndutihe calendar years of 1995 through 2013,
approximately $6.6 million of availability fees hagen billed and/or collected by the utility
and/or its owner§. Therefore, the Commission had before it evidetheg within a mere 18
years, the developers costs were already recoufsen though it held the burden of proof,
Lake Region did not provide any evidence to refiteblic Counsel's calculations or
methodology although it was given ample opportunity

Similarly, the evidence produced by Staff alsoute$ Lake Region’s claim. Staff

estimates that the current annual amount of avlilalfiee revenues is $93,136 for Shawnee

* Report & Order, pg. 43.

® Report & Order, pg. 26.

® Joint Stipulation of Undisputed Facts.
" OPC Exhibit #4.



Bend Water and $139,704 for Shawnee Bend SBwasing Staff's total of $232,840 per year,
the amount of time to collect $5.3 million wouldlphe 22 years — the year 2017. However,
Staff's current annual total in this case is ndleative of the fact that between 1995 and today
there were many more undeveloped lots than in’Staffrent calculation. Therefore, the annual
amount of availability fees between 1995 and togauld have greatly exceeded Staff’s total in
this case of $232,840 per year and significantiuced the number of years to recover the $5.3
million in developer investment. As a result, thadence provided by Staff supports a finding
that the developer's costs have already been reedveOnce again, even though it held the
burden of proof, Lake Region did not provide anyderce to refute Staff's calculations or
methodology although it was given ample opportunity

Lake Region had the sole burden to prove thattplamshed to include in rates had not
already been recovered through other means, imguidirough availability fees. Even though
Staff and Public Counsel had differing positiongthb of their calculations regarding the
availability fees support a finding that the orgindevelopment costs have already been
recouped through the availability fees. Lake Regd®the only outlier. Lake Region provides
no evidence to refute Staff and Public Counsel'kutations and provides no evidence to
support its outlandish claim that it will take 4&ays to recoup the developer’s costs. As a result
Lake Region did not meet its burden and the Comamsgecision that availability fees collected
from owners of undeveloped lots in Lake Regionivise territory should not be applied against
rate base is not just and reasonable.

The Commission erred by determining that Public i3l had the burden to prove that
availability fees should be included in the deteration of Lake Region’s rates. Lake Region

alone had the burden to prove that plant it wistednclude in rates had not already been

® Staff Exhibit #8.



recovered through other means, including throughlawlity fees. The evidence shows Lake
Region failed to meet that burden. As a result, @ommission decision that availability fees
collected from owners of undeveloped lots in Lakegi&n’s service territory should not be
applied against rate base is not just and reasendiiierefore the Report and Order is unlawful,
unjust and unreasonable.

C. Inclusion of a Return on Equity of 11.93% is UnlalvlUnjust and Unreasonable

The Commission Report and Order is unlawful, unpstl unreasonable because the
Commission’s decision to approve a return of equoityl1.93% is unjust and unreasonable,
unsupported by substantial and competent evideiscagainst the weight of the evidence
considering the whole record, is unauthorized lay End constitutes an abuse of discretion.

In the Report and Order, the Commission states fhddlic Counsel's argument to
maintain the current 8.50% as approved by the Casion is Lake Region’s last rate case is not
persuasive because Public Counsel did not prowffecient financial analysis to demonstrate
that 8.50% is consistent with current market castsvould support Lake Region’s financial
integrity and access to capital marketslowever, the Commission again mis-applies theléur
of proof in this case. Public Counsel had no bartdeprovide sufficient financial analysis proof
— that burden was solely on Lake Region.

It is Lake Region who wishes to change the apgutoreturn on equity, not Public
Counsel. Sections 393.130 and 393.140, RSMo, negjthe Commission to ensure that all rates
set by the Commission are just and reasonabletio8e6293.150.2, RSMo, makes it clear that at
any hearing involving a requested rate increasebtimelen of proof to show the proposed

increase is just and reasonable rests on the paeling the rate increase. Therefore, it is Lake

° Report & Order, pg. 50.



Region’s burden to prove that any increase in netur equity above what is included in current
rates is just and reasonable.

Lake Region’s existing rates were calculated based return on equity of 8.508%. As
these rates were approved by the Commission, theypr@esumed just and reasonable. The
evidence also shows that the 8.50% return on e@pfyoved by the Commission in Lake
Region’s last rate cases was agreed to be justemsdnable by all parties. In Lake Region’s last
rate cases, SR-2010-0110 and WR-2010-0111, Staféss Ms. Atkinson recommended that the
Commission authorize a return on common equity 0% to 9.00% as applied to Lake
Region's September 30, 2009, actual capital streiaifi 16.36% equity and 83.64% débt.n
those cases all the parties, including Lake Regigmeed that the 8.50% mid-point of Staff's
recommended return on equity range of 8.00% to%.0@&s a reasonable return on eqdftyn
this case, it was Lake Region’s burden to prove ttsadesired increase from the current
approved return on equity is just and reasonafle.do that, it was Lake Region’s burden to
prove that 8.50% was not consistent with currentketacosts and does not support Lake
Region’s financial integrity and access to capitarkets. The evidence shows that Lake Region
did not meet that burden.

The accepted premise is that the lower the amofirdebt in the utility's capital
structure, the lower the risk and therefore thediothe reasonable return on equity. On the flip
side, the higher the amount of debt in the utditgapital structure, the higher the risk and
therefore the higher the reasonable return on equihe evidence indicated that Lake Region
agreed with Staff and Public Counsel that an 8.568&n on equity was a sufficient reflection

of the risk Lake Region faced in 2009. The enaealso showed that in 2009, Lake Region’s

10 OPC Exhibit #4.
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actual capital structure was calculated by Statheal6.36% equity and 83.64% débtin this
case, the Commission concluded that the capitattstre for Lake Region should be based on its
actual capital structure of 40% equity and 60% débtSo, between 2010 and today, Lake
Region’s equity has increased from just over 16%4G% while its debt decreased from nearly
84% to 60%. Therefore, the evidence shows qugarly that Lake Region’s current risk is
similar if not lower than it was in 2010. It is thpst and reasonable for the Commission to
determine on the one hand that the amount of dabtdecreased and thereby affirm that the
amount of risk has also decreased but on the bttt approve a higher return on equity.
Additionally, the effect of the Report and Ordertiat the Commission has greatly
increased the return on equity for Lake Region tana when capital markets haven'’t increased
— they have actually declined. Lake Region itsglfeed to the 8.50% return on equity in the
previous rate case so Lake Region must have beafodable that its market cost of equity at
that time would be sufficiently included. If 8.50%ad been detrimental to Lake Region,
logically Lake Region would not have agreed to thatcentage.While Lake Region may be
categorized as a small utility, it has had no pFotd obtaining financing under its own name as
evidenced by the recent financing case, Case No2WIB-0118. Nor is Lake Region operating
under any undue financial or operational sttésBor its size, it is a fairly strong well-run it and
any risks it may be encountering do not appearetensurmountable.Also the evidence showed
that much of the risk that Lake Region faces iefushareholder inflicted, not market driven.
The only debt in Lake Region’s name was an Alt&ank loan of $1,396,731 with an

interest rate of 5%’ Therefore, for Lake Region, the capital markeid%s and a return on equity

13 OPC Exhibit #4.
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of 8.50% more than generously reflects the markeilable to Lake Region. Just because
higher numbers have been dangled in front of Lakgiéh by Staff, does not make 8.50%
unreasonable. It just means that 8.50% is noigisds what Lake Region and its shareholders
would like. But, 8.50% return on equity was readua in the last case and has been proven to
be reasonable today to support Lake Region’s filmhimtegrity and access to capital markets.

The Commission erred when it determined that Pubtiansel did not provide sufficient
financial analysis to demonstrate that a returneqnoity of 8.50% is consistent with current
market costs or would support Lake Region’s finahmtegrity and access to capital markets,
therefore 11.93% was reasonable. Public Coungkhbaburden to provide sufficient financial
analysis proof — that burden was solely on Lakeidteg But, the evidence showed that Lake
Region did not meet its burden. As a result, tepd®t & Order increasing Lake Region’s return
on equity to 11.93% is against the weight of thedemce and is unlawful, unjust and
unreasonable.

D. Inclusion of Breach of Contract Leqgal Fees in RaiesUnlawful, Unjust and

Unreasonable

The Commission Report and Order is unlawful, ungsti unreasonable because the
Commission’s decision to include in rates legakfeeurred by Lake Region in defending the
circuit court breach of contract case and partiangain the appeal is unjust and unreasonable,
unsupported by substantial and competent evideiscagainst the weight of the evidence
considering the whole record, is unauthorized lay End constitutes an abuse of discretion.

Sections 393.130 and 393.140, RSMo, requires thmandssion to ensure that all rates
set by the Commission are just and reasonabletio86293.150.2, RSMo, makes it clear that at

any hearing involving a requested rate increasebtimelen of proof to show the proposed



increase is just and reasonable rests on the pegking the rate increase. The evidence showed
that Lake Region did not meet that burden in regauttie legal fees at issue in the hearing.

Lake Region was sued by the developer for breacowtract. The Court records show,
and Lake Region admits, that an Appeals Court jueigrwas entered on July 10, 2013, in favor
of the developer not Lake Regibh. Court records also show the Missouri Supreme Cour
upheld the judgment of the Appeals Court in faviothe developer when it subsequently denied
Lake Region’s Application for Transfét. Through the judgment in favor of the developke t
Appeals Court found, and the Missouri Supreme Capgarently agreed, that Lake Region
unreasonably and unlawfully breached its contratit @hawnee Bend Development.

Despite the loss of the case and a court deteriom#tat Lake Region unreasonably and
unlawfully breached its contract, the Commissionateded that the legal fees incurred by Lake
Region in defending the circuit court breach oftcact case and participating in the appeal were
reasonable and should be included in the calculaiforates for Lake Regiofl. In the Report
and Order, the Commission states:

In rate cases, there is initially a presumptiort thatility’s expenditures incurred

in providing utility service, which are one companhef its revenue requirement,

are prudent. This presumption can be rebutted apsimowing of serious doubt as

to the prudence of the expenditure, at which pthet utility must dispel this

doubt and prove the questioned expenditure is pitfde
By this, the Commission seems to indicate thatcavstg of serious doubt as to prudence is the

only way to prevent costs from being passed oméocustomers through their rates. However,

the Missouri Statues state that the CommissiorutBoaized to approve costs for inclusion in

8Tr. Pg. 344See SD32077 Shawnee Bend Dev. Co., LLC v. Lake Region Water & Sewer Co., 2013 Mo. App.
LEXIS 353 (Mo. Ct. App. Mar. 25, 2013).

19 See SC93344 Shawnee Bend Dev. Co., LLC v. Lake Region Water & Sewer Co., 2013 Mo. LEXIS 68 (Mo. June
25, 2013).
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rates only as long as the costs are just and rabog8 393.150, RSMo, as well as 393.130 and

393.140, RSMo. Therefore, the burden of proofasmerely that an expenditure was prudent,
but that the costs related to that expenditurguesteand reasonable to be included in rates.

Acting “prudently” does not automatically transforaosts into reasonable costs for
customers to bear in rates. Just and reasonaiele require that there be some benefit to the
customer in exchange for the rates that they gay. example a utility may “prudently” install
larger plant than necessary to serve its currestbawers because it is cheaper and easier to do so
while construction is going on, with the hopes tit&t plant will be used and useful for inclusion
in rates in the near future. However, the costsHat additional plant are not just and reasonable
to be put into rates until additional customers adeled who then gain the benefit of that
additional plant. It is not only the act of sperglthe money prudently that makes the costs just
and reasonable to be included in rates. It is #Hisoexistence of a benefit to the customer.
However, the evidence shows that no such benefite@ustomer exists for the legal fees sought
to be included in rates by Lake Region. Therefbaie Region did not meet its burden.

The Commission erred by determining that a showingerious doubt as to prudence is
the only way to prevent costs from being passedoadtme customers through their rates. The
evidence shows that these legal costs argusbtand reasonable costs in the provision oitytil
service to the customer. Acting “prudently” doest rautomatically transform costs into
reasonable costs for customers to bear in ratast ahd reasonable rates require that there be
some benefit to the customer in exchange for ttesthat they pay. Lake Region lost the legal
case and as a result there was no benefit to gteroers from these legal costs. As a result, the
Report & Order allowing these costs to be put icustomer rates is against the weight of the

evidence and is unlawful, unjust and unreasonable.
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E. Conclusion

Public Counsel’'s Application for Rehearing shoukel granted due to the fact that the
Report and Order is unlawful, unjust, and unreallenand is arbitrary, capricious, unsupported
by substantial and competent evidence, and is sigtia weight of the evidence considering the
whole record, is unauthorized by law, and consign abuse of discretion.

WHEREFORE, Public Counsel respectfully requests that the Casimn grant

rehearing of its April 30, 2014 Report and Order.

Respectfully submitted,
OFFICE OF THE PUBLIC COUNSEL
/s/ Christina L. Baker

By:
Christina L. Baker (#58303)
Deputy Public Counsel
P O Box 2230
Jefferson City, MO 65102
(573) 751-5565
(573) 751-5562 FAX
christina.baker@ded.mo.gov
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing haeen mailed, emailed or hand-delivered to the
following this 28" day of May 2014:

General Counsel Office

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Kevin Thompson

General Counsel Office

Missouri Public Service Commission
200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
Kevin.Thompson@psc.mo.gov

Lake Region Water and Sewer Co.
Mark Comley

P.O. Box 537

601 Monroe Street, Suite 301
Jefferson City, MO 65102-0537
comleym@ncrpc.com

/s/ Christina L. Baker
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