
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI  

 
 
In the Matter of Missouri-American Water ) 
Company’s Request for Authority to  ) 
Implement a General Rate Increase for ) Case No. WR-2015-0301 
Water and Sewer Service Provided in )    
Missouri Service Areas.   ) 
 
 

PUBLIC COUNSEL’S MOTION FOR RECONSIDERATION  
 
 COMES NOW the Office of the Public Counsel (“Public Counsel”) and pursuant to 4 

CSR 240-2.160(2) moves the Public Service Commission (“Commission”) reconsider its May 

11, 2016 Order Directing Staff to File Scenarios, as follows: 

Motion for Reconsideration 

1. Motions for reconsideration “shall set forth the ground(s) on which the applicant 

considers the order to be unlawful, unjust, or unreasonable.” 4 CSR 240-2.160(2). The 

Commission’s Order is unreasonable because it directs Staff to create new evidence for the 

Commission’s consideration after the record is closed. The Order is unreasonable and unjust 

because it provides the parties in this case only one day to respond to new evidence filed by the 

Staff; a timeframe insufficient to review, conduct discovery, analyze, or otherwise vet the 

scenarios to prepare a rebuttal. 

Evidentiary Record is Closed 

2. Reply briefs were submitted in this case on April 22, 2016. As such, the evidentiary 

record of this case closed on April 22, 2016 at midnight. See Commission Rule 4 CSR 240-

2.150(1)(“The record of a case shall stand submitted for consideration by the commission after 

the recording of all evidence or, if applicable, after the filing of briefs or the presentation of oral 

argument.”); Alba v. Laclede Gas Company, Case No. GC-2007-0445, Order Denying Motion to 
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Produce and Order Directing Filing, 2008 Mo. P.S.C. LEXIS 391, *3 (Mo. P.S.C. 2008) Under 

that case, “(m)idnight of the day the final brief would have been due is the day the record was 

submitted to the Commission.” 

3. The record in this case cannot be reopened at this late stage. Commission rules provide “a 

party may request that the commission reopen the record for the taking of additional evidence if 

the request is made after the hearing has been concluded, but before briefs have been filed or oral 

argument presented, or before a decision has been issued in the absence of briefs or oral 

argument.” 4 CSR 240-2.110(8)(emphasis added).1 In this case, briefs were filed after the 

hearing. Furthermore, even if the Commission’s rules provided the record may be reopened after 

briefs have been filed, no “justification for taking additional evidence including material changes 

of fact or of law alleged to have occurred since the conclusion of the hearing” has been offered. 

Id; See Doc. No. 406.  

The Commission Cannot Rely on Staff’s Scenarios in its Decision 

4. In its Order requesting Staff to prepare and file scenarios, the Commission reveals its 

apparent intent to rely on the additional evidence stating: “[d]uring its deliberations, the 

Commission has questioned the impact on customer rates that will result from its decisions. To 

answer those questions, the Commission will direct its Staff to respond to the scenarios described 

in this order.” (Doc. No. 406). Public Counsel does not question the Commission’s ability to 

direct its Staff to prepare scenarios. However, the Commission may not rely on those scenarios 

in making its decision. Mo. Rev. Stat. § 536.070(5) reads, “[r]ecords and documents of the 

agency which are to be considered in the case shall be offered in evidence so as to become a part 

                                                 
1 Neither the Commission nor the presiding officer(s) are parties to this case. 
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of the record, the same as any other evidence[.]” As explained above, whatever scenarios the 

Commission’s Staff are able to prepare are not evidence in the record.  

5. Even if the Commission does not ultimately base its decision on the new evidence of 

Staff’s forthcoming scenarios, it should reconsider its order. The Supreme Court has expressed 

disapproval of the Commission examining studies performed by its staff after the close of 

evidence. See State ex rel. Hotel Continental v. Burton, 334 S.W.2d 75, 88 (Mo. 1960)(stating 

“…the practice disclosed is not recommended or approved[.]” Although the Court determined 

the Commission did not base its report and order on studies made by staff after close of evidence, 

the practice was not approved and the Commission should endeavor to avoid a similar situation. 

No Adequate Time for Response 

6. The Order is unreasonable and unjust because it provides the parties insufficient time to 

respond to the new evidence to be filed by the Staff. Creating the scenarios requested by the 

Commission in the timeframe provided will be impossible to respond properly. One day is not 

sufficient to review, conduct discovery, analyze, or otherwise vet scenarios to prepare a rebuttal. 

Because the Commission cannot rely on the scenarios, it should not require its Staff or the parties 

to prepare and respond to new evidence at this late stage in the case let alone to only give other 

parties one day to respond. The Commission must base its decision upon the evidence presented 

by the parties before the close of evidence.  

WHEREFORE, Public Counsel respectfully requests the Commission reconsider its 

Order Directing Staff to File Scenarios.  
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Respectfully, 
 
OFFICE OF THE PUBLIC COUNSEL 

       
      /s/ Tim Opitz   
      Tim Opitz  

Senior Counsel 
      Missouri Bar No. 65082 
      P. O. Box 2230 
      Jefferson City MO  65102 
      (573) 751-5324 
      (573) 751-5562 FAX 
      Timothy.opitz@ded.mo.gov 
 
 

CERTIFICATE OF SERVICE  
 

I hereby certify that copies of the foregoing have been mailed, emailed or hand-delivered to 
all counsel of record this 16th day of May 2016: 
 

Missouri Public Service Commission  
Staff Counsel Department  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
staffcounselservice@psc.mo.gov 

 City of Brunswick, Missouri   
Gary Drag  
3917A McDonald Ave.  
St. Louis, MO 63116-3816 
GDDrag@lawofficeofgarydrag.com 

  
  

City of Joplin, Missouri   
Stephanie S Bell  
308 East High Street, Suite 301  
Jefferson City, MO 65101 
sbell@bbdlc.com 

 City of Joplin, Missouri   
Marc H Ellinger  
308 E. High Street, Ste. 301  
Jefferson City, MO 65101 
mellinger@blitzbardgett.com 

  
  

City of Riverside, Missouri  
Joseph P Bednar  
304 E High St  
Jefferson City, MO 65101 
jbednar@spencerfane.com 

 

City of Riverside, Missouri  
Keith A Wenzel  
304 East High Street  
Jefferson City, MO 65101 
kwenzel@spencerfane.com 

   
City of St. Joseph, Missouri  
Joel S Hane  
702 Felix St.  
St. Joseph, MO 64501 
joel.hane@tshhlaw.com 

 City of St. Joseph, Missouri  
Jeffrey Lawyer  
702 Felix St.  
St. Joseph, MO 64501 
jeff.lawyer@tshhlaw.com 
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City of St. Joseph, Missouri  
Lee C Tieman  
702 Felix Street  
St. Joseph, MO 64501 
lee.tieman@tshhlaw.com 

 City of Warrensburg, Missouri   
Leland B Curtis  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
lcurtis@chgolaw.com 

  
  

City of Warrensburg, Missouri   
Edward J Sluys  
130 S. Bemiston, Suite 200  
St. Louis, MO 63105 
esluys@lawfirmemail.com 

 

Missouri Division of Energy  
Alexander Antal  
301 West High St.  
P.O. Box 1157  
Jefferson City, MO 65102 
Alexander.Antal@ded.mo.gov 

   
Missouri Industrial Energy Consumers 
(MIEC)   
Edward F Downey  
221 Bolivar Street, Suite 101  
Jefferson City, MO 65101 
efdowney@bryancave.com 

 Missouri Industrial Energy Consumers 
(MIEC)   
Diana M Vuylsteke  
211 N. Broadway, Suite 3600  
St. Louis, MO 63102 
dmvuylsteke@bryancave.com 

  
  

Missouri Public Service Commission  
Kevin Thompson  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
Kevin.Thompson@psc.mo.gov 

 Missouri-American Water Company  
Dean L Cooper  
312 East Capitol  
P.O. Box 456  
Jefferson City, MO 65102 
dcooper@brydonlaw.com 

  
  

Missouri-American Water Company  
W R England  
312 East Capitol Avenue  
P.O. Box 456  
Jefferson City, MO 65102 
trip@brydonlaw.com 

 

Missouri-American Water Company  
Timothy W Luft  
727 Craig Road  
St. Louis, MO 63141 
Timothy.Luft@amwater.com 

   
Public Water Supply District No. 1 of 
Andrew County  
Larry W Dority  
101 Madison, Suite 400  
Jefferson City, MO 65101 
lwdority@sprintmail.com 

 Public Water Supply District No. 1 of 
Andrew County  
James M Fischer  
101 Madison Street, Suite 400  
Jefferson City, MO 35101 
jfischerpc@aol.com 
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Public Water Supply District No. 2 of 
Andrew County  
Larry W Dority  
101 Madison, Suite 400  
Jefferson City, MO 65101 
lwdority@sprintmail.com 

 Public Water Supply District No. 2 of 
Andrew County  
James M Fischer  
101 Madison Street, Suite 400  
Jefferson City, MO 35101 
jfischerpc@aol.com 

  
  

StoneBridge Village  
Bryan Wade  
901 St. Louis St., Suite 1800  
Springfield, MO 65806 
bryan.wade@huschblackwell.com 

 

Triumph Foods, LLC   
Joshua Harden  
4520 Main Street, Suite 1100  
Kansas City, MO 64111 
joshua.harden@dentons.com 

   
Triumph Foods, LLC   
Karl Zobrist  
4520 Main Street, Suite 1100  
Kansas City, MO 64111 
karl.zobrist@dentons.com 

 Utility Workers Union of America Local 335 
Greg A Campbell  
7730 Carondelet Ave., Suit 200  
Clayton, MO 63105 
gcampbell@hammondshinners.com 

  
  

Utility Workers Union of America Local 
335  
Emily Perez  
7730 Carondelet Ave., Suite 200  
St. Louis, MO 63105 
eperez@hammondshinners.com 

  

         
        /s/ Tim Opitz 
             
 

 

 


