
1 
 

BEFORE THE PUBLIC SERVICE 
COMMISSION OF THE STATE OF MISSOURI 

 
 
Michele Westmoreland, 

 
Complainant, 

 
v. 
 
Missouri-American Water Company, 
 
 Respondent. 

) 
)
) 
) 
) 
) 
) 
) 
) 
 

Case No. WC-2015-0171 

 
 

STAFF RECOMMENDATION TO GRANT PARTIAL RELIEF 
 

COMES NOW the Staff of the Missouri Public Service Commission, by and 

through counsel, and hereby recommends that the Commission enter an Order 

finding that Missouri-American Water Company (hereinafter “Company”) has violated 

its filed tariff, Sheet R11, Rule 3(E) entitled “Liability of the Company”, for damage 

caused by its contributory negligence to Complainant’s property located at 2417 Entity Avenue 

in St. Louis, Missouri, which occurred on the date of December 2, 2013.  In support of its 

recommendation, Staff states: 

Introduction 

1. Ms. Westmoreland filed an informal complaint with the Missouri Public 

Service Commission (Commission), EFIS Complaint No. C201401703, on June 11, 

2014 which the Company responded to by providing a copy of a signed release 

(hereinafter “Release”) purporting to settle all claims between the Company and 

Complainant related to the December 2, 2013 incident. The Complainant denies that the 

Release was intended to settle all claims from the incident and filed a formal complaint.   
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2. As set forth in Complainant’s Formal Complaint, “on December 3, 2013, a 

Missouri-American Water Company crew was excavating in front of my home at 2417 

Entity Avenue in order to repair a main. During the excavation the crew broke the 

existing main further and water began to rush out at a much faster rate than it had been 

previously. The water continued to pour out at full volume for over four hours causing 

extensive damage to our driveway and landscaping. The extreme amounts of water 

coming out of the pipe created a path through our yard and the water found its way into 

the basement of our home and damaged the pool in the backyard”.1 Staff has confirmed 

with the Customer that the date of December 3, 2013 as set forth in her complaint was 

incorrect, and rather the date of the incident should be listed as December 2, 2013.  

Staff has also confirmed with the Company that it responded to a main break on 

December 2, 2013 at Complainant’s location.  

3. Complainant claims that the actions of the Company have caused her 

home and property to sustain damages of at least $48,000.002.  To date, Complainant 

has received only $313.65 as payment from Company’s liability insurer, Travelers 

Property Casualty Company of America, and claims that the release that was signed 

was not the result of negotiations, nor was it intended to release the full value of 

Complainant’s claims.  Complainant has retained a contractor, Atlas Foundation 

Solutions, LLC, whose report found that the damage sustained to Complainant’s 

foundation and porch were a result of “the water main break”.3  In addition to the 

foundation and porch damage, there is damage to the Complainant’s pool, interior of 

                                                           
1 Formal Complaint. 
2 The Commission is without authority to award monetary damages.  
3 See Appendix A, Proposal from Atlas Foundation Solutions.  
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her basement, yard, and driveway.   

4.  The Company in its Answer to the formal complaint admits that a main 

break at the Complainant’s location did occur, but denies that a backhoe digging too 

deep contributed to the increased water volume or that it took crews four hours to shut 

off the water.4   Company’s Answer also does not indicate that the Complainant in 

anyway, contributed to the main break or any subsequent increased water volume flow 

that may have resulted from the use of the backhoe.  Company’s response to Staff’s 

data request, listed as Attachment 3, found in Appendix A to this pleading, does show 

that a backhoe was present on site at the break and that the surface type above the 

break was asphalt necessitating the use of a backhoe to remove the surface to allow 

crews to get to the break.  

Discussion 

5. The details of Staff's investigation of this Complaint are stated in Staff's 

Report attached as Appendix A. 

6. Staff found that a leak was reported at 7:30am but it is not clear by whom 

that report was made.  Staff in examining the materials provided by both Complainant 

and Company found that the Company caused the damage either by excavation using 

the backhoe or failure of the Company to do anything to divert the water or slow the flow 

of it.  As a result a large amount of water flowed for an extended period of time on the 

Complainant’s property causing damage to the driveway, landscaping, pool, and 

foundation of the home at 2417 Entity Ave. 

  

                                                           
4 Answer.  
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7. This action is in violation of the Company’s filed tariff Sheet R11, Rule 

3(E) entitled “Liability of the Company”, with the Commission.  This section of the 

tariff states “The Company shall not be liable for damages resulting to Customer or 

third persons, unless due to contributory negligence on the part of the Company 

and without any contributory negligence on the part of the Customer or such third 

party.” (emphasis added).  A tariff is both a schedule of charges for services and a 

set of terms and conditions that apply to the delivery of those services. Like a duly 

promulgated administrative rule, a tariff has the force and effect of law and is binding 

on the utility, the public, and the PSC.5   

Conclusion 

8. Based upon Staff’s investigation, Staff concludes that Missouri-American 

Water Company violated its tariff provision Sheet R11, Rule 3(E) entitled “Liability of the 

Company” by contributing to the property damage sustained by Complainant.  

 WHEREFORE, Staff recommends that the Commission deny Company’s motion 

to dismiss the Complaint, find Company failed to comply with its tariff provision Sheet 

R11, Rule 3(E) entitled “Liability of the Company”, by contributing to the damage 

sustained the property located at 2417 Entity Avenue, St. Louis MO on the date of 

December 2, 2013. 

  

                                                           
5 This is the “Filed Rate Doctrine” or “Filed Tariff Doctrine.” Missouri courts have uniformly applied the 

Filed Rate Doctrine to decisions of the PSC, see, e.g., State ex rel. AG Processing, Inc. v. Public 
Service Commission, 311 S.W.3d 361 (Mo. App., W.D. 2010); Bauer v. Southwestern Bell Tel. Co., 
958 S.W.2d 568 (Mo. App., E.D. 1997). 
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Respectfully submitted, 
 

/s/ Cydney D. Mayfield 
Cydney D. Mayfield 
Missouri Bar Number 57569 
Senior Counsel 

  
Attorney for the Staff of the  
Missouri Public Service Commission 
P.O. Box 360 
Jefferson City, MO 65102 
573-751-4227 (Voice) 
573-526-6969 (Fax) 
cydney.mayfield@psc.mo.gov 

 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing was served, either 
electronically or by First Class United States Mail, postage prepaid, to all counsel of 
record on this 27th day of March, 2015. 
 

/s/ Cydney D. Mayfield 
 

mailto:cydney.mayfield@psc.mo.gov
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EFIS Case No. WC-2015-0171 

Michele Westmoreland v. Missouri-American Water Company 

 

 

TO: EFIS Complaint File 

 

FROM: David Spratt, Utility Operations Technical Specialist II - Water & Sewer Unit 
 
 /s/ David A. Spratt   /s/ Kevin Thompson 

  Water and Sewer Unit Staff Counsel’s Office 

 
SUBJECT: 

 
DATE: 

 
Staff Report of Investigation 

 
March 27, 2015 

 

 

Background 

On December 2, 2013 at 7:55 am, Missouri-American Water Company (Company or MAWC) 

initiated a water main repair on a small water leak in front of the home of Michele and Giovanni 

Westmoreland at 2417 Entity Avenue in St. Louis, MO.  Ms. Westmoreland has brought forth a 

complaint that during the main repair, the Company was negligent with its excavation, which 

ruptured the water line and caused water to flow from the damaged six-inch cast iron pipe at 

“full volume” contributing to water damaging the driveway, yard, landscaping, pool, foundation, 

and basement of the home.  Ms. Westmoreland filed an informal complaint with the Missouri 

Public Service Commission (Commission), EFIS Complaint No. C201401703, on June 11, 2014.  

Staff spoke with the Customer and the Company to get more information about this case.  The 

Company presented a release, (See Attachment 2 – “Signed Release”), signed on February 1, 

2014 by Ms. Westmoreland and her husband that it believed removed the Company from any 

liability.  The Company states in Data Request No. 0006  that “[T]he amount was a negotiated 

settlement between Westmoreland and MAWC’s liability insurance carrier, Travelers Insurance.  

MAWC was not involved in the negotiations.”  Ms. Westmoreland said there were no 

negotiation and that she was told that the amount of $313.63 is all that would be offered to her 

right now.  Ms. Westmoreland states that she had been told at the time she signed the release that 

it was only to pay for a couch that had been damaged by the water that entered the home and that 

further repairs and restitution would be made to cover other damages to her home.  Ms. 

Westmoreland said since she signed that release that she has been unable to get information from 

the Company and she could not get anyone to return her phone calls.  Data Request No. 0010 

(See Attachment 3 – “MAWC Attachment A”) specifically requested copies of contacts that 

were made by the Customer.  In the Company’s response, (See Attachment 4 – “MAWC 

Attachment C”) it included documentation of all the times that Ms. Westmoreland called to 

request a call from someone. 

delans
Typewritten Text
Appendix A
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Staff’s Discussion and Findings   

Ms. Westmoreland says that approximately thirty minutes after the Company began working on 

the main, the water began to rush out of the excavated area.  Ms. Westmoreland states that she 

asked a crew member of MAWC what happened to which he responded, “We dug too deep”.   

Ms. Westmoreland claims that the water ran for several hours without the Company making any 

effort to slow the flow of the water or divert the water from her property.  Ms. Westmoreland has 

several photographs of water damage to her basement and the large amount of water around the 

outside of her home.  Ms. Westmoreland has explained that the water leak caused damage to her 

driveway, her yard, her pool, the foundation of her home, and flooded the basement.  Photos are 

included in this document as Attachment 1.  

Because of new information presented by the Company in its response to Ms. Westmoreland’s 

formal complaint refuting the claim by the Customer that the water was not turned off for hours 

after the break occurred, Staff submitted some data requests to the Company to get more physical 

evidence about the accounts of the events from that day.  Staff requested a report of the incident 

and requested to see records of which valve or valves were operated to turn-off this section of the 

water system.  Staff requested copies of phone records to document the date and time that Ms. 

Westmoreland called the Company and what was discussed.  Staff also asked if there were any 

Customers in the area, who may not have filed a complaint with the Missouri Public Service 

Commission, that may have received any type of relief, whether financial or service related, like 

grounds keeping or concrete work as a result of this break.  Staff requested an extension of time 

from the Commission to allow the Company twenty days to respond to the data requests.  The 

Company provided a report of the incident labeled as “Attachment A” (See Attachment 3), a map 

of the area indicating which valves were operated to control the flow as well as what size and 

type of mains are in the area labeled as “Attachment B” (See Attachment 5 – “MAWC 

Attachment B”), and Customer phone records indicating when Ms. Westmoreland called and 

what was discussed labeled as “Attachment C” (See Attachment 4). 

MAWC states in its response to Ms. Westmoreland’s formal complaint, that a “crew arrived at 

the main break location at 7:55 am and the water was shut-off by 9:30 am.”  The Company 

provided a document labeled “Attachment A” in response to Data Request No. 0002 (See 

Attachment 3) requesting a report of the incident.  The Company’s response says the leak was 

called in at 7:30 am, that the crew arrived at 7:50 am, and that the flow was stopped at 9:30 am.  

Ms. Westmoreland said she believed it was closer to 1 pm before the water was turned off.  This 

report documents that a backhoe was used in the excavation through the asphalt road to access 

the water main which was located in the road. 

Attachment C, provided by the Company (See Attachment 4), provides a listing of phone calls 

made by Ms. Westmoreland on that day.  The first phone call from Ms. Westmoreland is 

recorded at 12:31:12 where she is reporting to the Customer Service Representative about the 
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water leak.  Her call was transferred.  At 12:50:39 she spoke to another Customer Service 

Representative and the representative documented her statement as the following:  “Crews were 

out working on mainbreak in front of home and pipe was hit with backhoe causing a severe flow 

of water to rush through yard and driveway and cause severe flooding.  This issue is still 

occurring.  Been going on for at least 45 minutes.  Both back and front yard effected. Driveway 

coated in mud, grass has washed away.  1 Foot of water in backyard.  Customer stating that 

moisture in basement and that foundation to home was impacted and water is seeping into 

basement from foundation and the carpet is moist.”   

MAWC’s tariff contains language excluding it from liability in the event of damage except for 

Sheet R11, Rule 3(E) (See Attachment 6 – “Tariff Sheet”), “Liability of the Company”, which 

states, “The Company shall not be liable for damages resulting to Customer or third persons, 

unless due to contributory negligence on the part of the Company and without any contributory 

negligence on the part of the Customer or such third party.”  The Customer said that she was 

unaware of a leak at this location prior to the Company arriving that morning.  The report listed 

as “Attachment A” provided by the Company (See Attachment 3) states that the leak was 

reported at 7:30am but it does not state by whom.  Whether the Company was responding to a 

leak or performing routine maintenance may not be relevant to the complaint.  The original 

reason the Company was working in that location may have been due to circumstances beyond 

the control of the Company, but the larger break, if caused by the excavation and the failure of 

the Company to do anything to divert the water or slow the flow of it, would have allowed a 

large amount of water to flow for an extended period of time on the Customer’s property causing 

damage to the driveway, landscaping, pool, and foundation of the home at 2417 Entity Ave. 

which could have created a path into the Customer’s basement causing flooding and damage to 

the home’s interior as the Customer claims.   

Ms. Westmoreland contends that she had never had moisture problems in her basement before 

this incident and now since the water leak on December 2, 2013 her basement fills with water 

when it rains.  She says she tried working with the Company and signed the release on February 

1, 2014 as a sign of good faith with the Company in hopes it would repair what had been done.  

Ms. Westmoreland said the Company was unresponsive to her phone calls for six months until 

she issued a complaint with the Missouri Public Service Commission.  “Attachment C” provided 

by the Company (See Attachment 4) shows records of numerous calls by Ms. Westmoreland 

asking to speak to someone about repairs.  The Customer Service Representatives show records 

of damage claims being sent to the restoration department.  She claims that Mr. Peter Musik, a 

representative from Traveler’s Insurance, arrived at her home on June 12, 2014 only to tell her 

that he believed the damage to her home was pre-existing and the Company was not responsible 

and that she would need to hire a structural engineer to prove otherwise.     

Ms. Westmoreland hired a foundation company called Atlas Structural Solutions LLC to look at 

her home and present her an analysis.  The proposal she was presented with has been provided 
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by the Customer, (See Attachment 7 – “Proposal from Atlas Foundation Systems”) is a page and 

a half long discussing what repairs need to be made to her home.  Within the body of the 

proposal Mr. Michael Willard, President of Atlas Foundation Solutions LLC of Fenton, 

Missouri, makes some comments explaining why this work is needed.  These comments are 

listed here: 

1. “The water has seen to found a pathway since the water main beak and the homeowner 

gets water every time rain now.”   

2. “The cracks were existing but not active.  With the large amounts of water running 

against the front foundation wall and the solid load the foundation wall experienced 

extreme amounts of pressure causing slightly inward movement causing the cracks to 

leak.”  

3. “The repair is because the water washed out under the front porch causing it to settle and 

create voids.” 

Ms. Westmoreland has spoken with some contractors to get estimates for clean-up, restoration 

and repairs.  In her formal complaint Ms. Westmoreland itemizes the costs she has incurred as a 

result of her flooded basement including:  yard repair - $3,000; foundation repairs - $11,000; 

refinishing the basement - $25,000; replacing the front porch - $5,000; replacing the pool - 

$4,000.   

Conclusion and Recommendation 

Staff believes that the Commission should issue an order finding that MAWC has violated its 

tariff via Sheet R11, Rule 3(E) (See Attachment 6).  Although MAWC has provided a copy of a 

signed release between the parties this cannot immunize MAWC from liability for damages 

caused to Customers when it has agreed to assume such liability in its filed tariff.  Whether or 

not the release constituted a full and final payment for damages to the Customer is not for the 

Commission to determine, and would not relieve MAWC from violation of its filed tariff.  

Staff believes the Company is responsible for damages to the Customer’s property and should 

make a diligent effort to pay proper restitution for damages incurred.  Staff believes that the 

actions of the Company may have caused the line to rupture and that the Company could have 

done more to divert, slow, or stop the flow of water from the broken main.  It is difficult to 

determine exactly how long the water flowed from the broken whether it was around an hour as 

the Company claims or over four hours like the Customer claims but it is apparent from the 

pictures and from the proposal from Atlas Foundation Solutions LLC that a significant amount of 

water poured out of the mains and caused extensive damage to the foundation of the home and 

the basement of the home.   
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Photographic and video evidence taken by Michele Westmoreland shows that a large volume of 

water flowed towards, around, and inside of their home.  Pictures of the inside of the home show 

water in the basement and damage caused to the walls and carpeting.  Due to the amount of 

water that entered the home and the extent of the damage caused by the water, Staff believes that 

the Company contributed to the damage caused.  The Westmorelands were able to get their 

insurance company to pay a portion of the damages after going through a public adjuster because 

the flooding in the home was not caused by rain water but by drinking water that flowed from a 

broken main out in the street in front of their home.  The Westmoreland’s insurance company 

capped their claim at $12,000.  The public adjuster received ten percent of any amount received 

from the insurance company.  Because the damage to the home was not anything the 

Westmorelands contributed to, they will now likely see higher insurance premiums as a result of 

filing a claim. 

Staff believes that the insurance company entered into a release with the Westmorelands for the 

amount of $313.63 and clean up.  Staff believes that the term “clean up” is vague and 

ambiguous.  The Westmorelands stated that they were led to believe that the release they were 

signing was only for a couch that was damaged and that they never would have signed the 

release if they believed that is all the money they would receive for the damages caused by the 

water leak on that day.   
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