




                         STATE OF MISSOURI

            PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 13th day of June, 2002.

Gary L. Smith,



)







)



Complainant,


)







)

v.





)
Case No. WC‑2001‑417







)

Peter J. Lenzenhuber,


)







)



Respondent.


)

ORDER DISMISSING COMPLAINT


Syllabus: This order dismisses the complainant’s complaint for good cause found, i.e., lack of both subject matter and personal jurisdiction due to the sale of the water system in controversy.  

Brief Procedural History


On January 26, 2001, Gary L. Smith filed a complaint with the Missouri Public Service Commission against Peter L. Lenzenhuber, regarding uncertificated water service furnished by Lenzenhuber in an area served by Smith’s company, i.e., Warren County Water and Sewer Company.  On March 1, 2001, Lenzenhuber filed his answer.  Since then, neither Smith nor Lenzenhuber have filed any pleadings.  The case was continued many times since the parties all agreed that all the issues could be resolved without resorting to an evidentiary hearing by the Commission.


On May 4, 2001, the Commission’s Staff filed its recommendation.  No party responded to that recommendation.

Discussion of Primary Issues

Staff’s recommendation stated that the Commission (1) had jurisdiction over Lenzenhuber and (2) would be able to award a certificate of convenience and necessity where the certificated area overlaps with another utility’s certificated area.

Jurisdiction

Staff noted that the complaint alleges, among other things, that Lenzenhuber has established a “utility” and is charging rates and connection costs without the authority and consent of the Commission.  Staff’s knowledge of the matter confirms that Lenzenhuber had constructed and was then operating a water system providing water to the residents of a subdivision known as “Sumac Ridge” in the state of Missouri.  Staff agreed that Lenzenhuber had not applied for a Certificate of Convenience and Necessity from the Commission to either operate or construct this water system.

In terms of the Commission’s statutory jurisdiction,
 Staff noted that the law states, in part, that the Commission has jurisdiction over all “water corporations” that operate within Missouri, with the exception of municipally‑owned water plants or water systems operating within their municipal boundaries.  According to Staff, “water corporations” are defined in Section 386.020(58) as every corporation or person that owns, operates, controls, or manages any plant or property selling or supplying any water for “gain.”  Section 386.020 (42), Staff said, provides that a “public utility” includes every “water corporation” defined by Section 386.020. 

Factually, the Staff had no personal or direct knowledge of whether Lenzenhuber has established and is charging rates for the water services, or of the nature of any connection cost charges that are being utilized by Lenzenhuber in the Sumac Ridge subdivision.  Critically, according to Staff, if Lenzenhuber is not, in fact, charging rates or otherwise operating the Sumac Ridge water system for “gain,” Commission jurisdiction over Lenzenhuber may be lacking because the water facility does not qualify as a “water corporation” under the jurisdictional statutes mentioned earlier.  If Lenzenhuber, however, is charging rates and other fees deemed to qualify as a “gain,” then Lenzenhuber qualifies as either a water corporation or public utility, and, in Staff’s opinion, Commission jurisdiction would clearly be present.  For some guidance on the concept of “gain,” Staff suggested that the Commission look to the Osage
 case, where the Court concluded that a not‑for‑profit corporation that  provided water service to residential subdivisions without a certificate was a “water corporation” subject to the jurisdiction of the Commission.  The Court, according to Staff, reasoned that Commission jurisdiction existed because the corporation in question was in the “business” of operating, managing, and providing water to the public for “compensation.”  Whether Lenzenhuber is in the “business” of providing water to the public for “compensation” is, of course, a question for the Commission to determine, Staff said.

Based upon the foregoing, Staff generally concluded that the Commission had jurisdiction over Lenzenhuber if the evidentiary facts show that Lenzenhuber meets the definition of a “water corporation” as defined by statute.

Certificate

Again citing the Osage
 case, Staff noted that the Court plainly stated that the Commission has authority to issue a certificate of convenience and necessity to a public utility, even though such certificate will overlap with another public utility’s area of service.  According to Staff, corroborating authority can also be found in the Missouri Pacific
 case, where the Missouri Supreme Court indicated that the “public interest and convenience” is the Commission’s chief concern when determining whether to grant more than one certificate within one certificated area.  Staff also cited the Beaufort
 case, where the Court stated that the Commission has the authority to determine when the public interest will be served with the award of a certificate to an additional competing entity.

Staff concluded its pleading by stating that the Staff believes that in the light of the foregoing cases, if the Commission should decide that Lenzenhuber is subject to its jurisdiction and is eligible for a certificate, then the Commission clearly has the authority to grant Lenzenhuber a certificate, even though the certificated area granted would necessarily overlap with that of another water corporation.

No party responded to Staff’s recommendation.

Motion to Dismiss


On May 29, 2002, Staff filed its motion to dismiss the complaint.  


The pleading stated that Staff had recently been advised by the Public Water Supply District #2 of St. Charles County and Lenzenhuber that on May 3, 2002, the District acquired the assets of the Sumac Ridge water system, i.e., the system owned by Lenzenhuber.  In addition, according to the information available to the Staff, the District is now the owner and operator of that system.  Staff attached to its pleading a copy of the notification of the transfer of assets from the District.


To the best of Staff’s knowledge, the “Sumac Ridge water system” is the system subject to the complaint filed by Smith.  Essentially, according to Staff’s conclusion, the basis of the complaint was the allegation that the system at issue was operating within the service area of Warren County Water and Sewer Company, without its consent, and without authority from the Commission.


According to Staff, since the system had been transferred to the District and was currently owned and operated by the District, the allegations forming the basis of the complaint no longer exist because the system has been transferred to a non‑regulated, but lawfully‑operating entity.  Therefore, from the Staff’s perspective, there is no longer any actual controversy.  Thus, urged the Staff, the complaint should be dismissed for good cause shown.  


Staff noted that Commission Rule 4 CSR 240‑2.116 (4) provides that a case may be dismissed for good cause found by the Commission after a minimum of ten days notice to all parties involved.  

Decision


The Commission holds that good cause exists to dismiss the complaint, i.e., that the Commission no longer has jurisdiction over the original subject matter of the complaint since the purchaser of the water system is not regulated by the Commission; it has no personal jurisdiction over Lenzenhuber since he no longer owns or operates a water system; and it does not have personal jurisdiction over the new owner of the water system.  


Thus, the Commission will dismiss the complaint.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.


Good cause exists to dismiss the complaint.


On May 3, 2002, the Respondent, Peter Lenzenhuber, sold to Public Water Supply District #2 of St. Charles County all of the assets of the Sumac Ridge water system.  


Public Water Supply District #2 of St. Charles County is now the owner and operator of the Sumac Ridge water system.  


The Sumac Ridge water system is the system subject to the original complaint filed by Gary Smith.


The original basis of the complaint was the allegation that the system at issue was operating within the service area of the Gary Smith’s enterprise, i.e., Warren County Water and Sewer Company, without its consent, and without authority from the Missouri Public Service Commission.


Since the system has been transferred to Public Water Supply District #2 of St. Charles County and is currently owned and operated by Public Water Supply District #2 of St. Charles County, the allegations forming the basis of the complaint no longer exist because the system has been transferred to a non‑regulated, but lawfully‑operating entity.

Conclusions of Law


The Missouri Public Service Commission has arrived at the following conclusions of law.


As a direct result of the sale set out above, there is no longer any actual controversy.  


Good cause exists to dismiss the complaint.


The Missouri Public Service Commission no longer has jurisdiction over the original subject matter of the complaint since Public Water Supply District #2 of St. Charles County is not regulated by the Commission


The Missouri Public Service Commission has no jurisdiction over Peter J. Lenzenhuber since he no longer owns or operates a water corporation.


The Missouri Public Service Commission does not have jurisdiction over the new owner of the water corporation, i.e., Public Water Supply District #2 of St. Charles County, since it is not a public utility.  


There is, in effect, nothing at all for the Commission to decide, and, the Commission makes clear, that it has made no decision on whether the water system that was the subject of this case should have been regulated by the Commission.

Order


The complaint will be dismissed and the case closed.


IT IS THEREFORE ORDERED:


1.  That the complaint filed on January 26, 2001, by Gary L. Smith with the Missouri Public Service Commission against Peter J. Lenzenhuber will be dismissed on June 23, 2002, for good cause.

2. That this order will become effective on June 23, 2002.

3. That this case may be closed on June 24.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Hopkins, Senior Law Judge

� Section 386.250 (3), RSMo 2000, as currently supplemented.  All citations to statutory authority are to the year 2000 Revised Statutes of Missouri, as currently supplemented, unless otherwise indicated.


� Osage Water Co. v. Miller County Water Authority, 950 S.W. 2d 569, 574 (Mo. App. S.D. 1997).





� Ibid. at 575.


� State ex rel. Missouri Pacific Freight Transp. Co. v. Public Service Commission, 295 S.W. 2d 128, 132 (Mo. 1956)


� State ex rel. Beaufort Transfer Co. v. Clark, 504 S.W. 2d 216, 219 (Mo. App. 1973)
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