Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Joint Application of Missouri-American Water Company and both Osage Water Company and Environmental Utilities, L.L.C. for Authority for Missouri-American Water Company to Acquire the Water and Sewer Assets of both Entities, and for the Transfer to Missouri-American Water Company of Certificates of Convenience and Necessity to Continue Operation of Such Assets as Water and Sewer Corporations Regulated by the Missouri Public Service Commission
	)))))))))))))
	Case No. WO-2005-0086


PRE-HEARING BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL
COMES NOW, the Office of the Public Counsel, and respectfully submits its pre-hearing brief regarding the issues which remain outstanding in this matter.  

I. Uncontested Issues and Suggestions

At the outset, Public Counsel states that it believes there is no dispute among the parties that Applicant Missouri-American Water Company meets the first three criteria set forth in the Tartan Energy
 and Intercon Gas
 cases, which are set forth below.

1. There must be a need for the proposed service.

2. The Applicant must be qualified to provide the proposed service.

3. The Applicant must have the financial ability to provide the service.

4. The Applicant's proposal must be economically feasible.

5. The service must promote the public interest.

As to the fourth criterion, the Applicant’s proposal would be economically feasible as long as the Commission does not approve a rate increase in this proceeding.  That said, Public Counsel strongly opposes any increase to the rates charged to Osage Water Company and Environmental Utility customers in this proceeding, and sets out its reasons at part C below.  The fifth criterion, whether or not the transaction is detrimental to the public interest, is the ultimate issue that the Commission must decide in this case.

Public Counsel believes that all parties agree that, prior to closing, Missouri-American should exercise due diligence regarding the condition of facilities, obtain all necessary permissions and easements for lawful operation of the systems, and receive certificates for all undisputed service areas which are currently being provided service by either Osage Water or Environmental Utilities.  (The areas currently certificated to Osage Water described as: the Osage Beach South service area; Osage Beach North service area; Chelsea Rose service area; the Cimmaron Bay service area; the Cedar Glen service area; and the State Route KK service area, and the territory described in EU’s tariffs.)

Public Counsel also believes that the parties agree that the Commission should cancel the certificates currently held by Osage Water for the Sunrise Beach North, Sunrise Beach South and Parkview Bay service areas, and not issue certificates to Missouri-American for those territories, as those territories are not being served by any of the applicants at this time.


Public Counsel believes that the parties will concur that no acquisition premium is anticipated in this case, and further suggests that the Commission enter an order that conditions the rate base amount proposed by the Staff and Missouri-American on the payment of certain rate base related debts and assessments due to the Public Service Commission, the Clean Water Commission and the Department of Natural Resources, according to a schedule being prepared by the Staff and expected to be included in a partial stipulation to be filed before the start of the hearing in this case.


As to the issues that Public Counsel believes may still be contested in the case at the time of hearing, Public Counsel hereby submits the following pre-hearing brief, in accordance with the Commission’s Order of December 22, 2004.

II. Public Counsel’s Positions on Contested Issues and Suggestions

A.
Regarding the deep well and the wastewater treatment facilities used by Osage Water Company to provide water and sewer services respectively to Cedar Glen Condominiums (Cedar Glen), may the Commission consider any proposed sale or transfer of those facilities to Cedar Glen in the absence of an agreement or application?  If so, is a sale or transfer of those facilities to MAWC, instead of to Cedar Glen, detrimental to the public interest?

No.  The Commission should not consider Cedar Glen Condominiums suggestion to transfer the deep well and wastewater treatment facilities to Cedar Glen in this proceeding.  The Commission is without jurisdiction to consider a matter not properly before it, and no application by Cedar Glen Condominiums has been presented in this case which would allow the Commission to transfer these assets in the absence of an agreement by Osage Water Company to sell or otherwise transfer these assets to Cedar Glen.

In general, Public Counsel supports the sale or transfer of the assets of Osage Water and Environmental Utilities to a competent water and sewer provider, and Missouri-American is a competent water and sewer provider.  See part D below for conditions which Public Counsel believes are necessary to protect the current customers of Osage Water and Environmental Utilities from detriment as a result of the transaction proposed in the application and contracts for sale presented to the Commission in this case.

Commis​sion Rule 4 CSR 240‑3.110(B) provides that a request to sell, lease, assign or transfer assets must contain “a copy of the contract or agreement of sale.”  No contract or agreement currently exists for sale or transfer of these assets from Osage to Cedar Glen. Further, 4 CSR 240-3.110(D) requires an application seeking to transfer assets of a public utility to another entity must demonstrate that the proposed transaction is not detrimental to the public interest.  Once an agreement has been filed with the Commission, the Commission can consider whether such a transfer should be allowed, but the Commission cannot merely order Osage to transfer its property to Cedar Glen absent an agreement.  The right to sell property is an important incident of ownership and “[a] property owner should be allowed to sell his property unless it would be detrimental to the public.”  State ex rel. City of St. Louis v. Public Service Commission, 335 Mo. 448, 459, 73 S.W.2d 393, 400 (Mo. banc 1934).  This right generally includes the freedom to contract with whomever the utility property owner wishes, as long as the end result is that the sale is not detrimental to the public interest.  Id.  And while Osage remains in control of its

property
, the Commission has no authority to dictate that it transfer assets to an entity that has not contracted to purchase them.  To enter such an order would violate Osage Water’s constitutional right not to be deprived of property without due process of law.


B.
Should Missouri-American be authorized to provide service in the area currently described in Osage Water Company’s tariff as the “Shawnee Bend” service area?

Public Counsel takes no position on this issue, except to note that this is an area of potential customer growth that could result in increased revenues and customer base for the new owner.

C. Should Missouri-American be allowed to file tariff sheets reflecting water and sewer rates for service that are greater than the current Osage Water Company/Environmental Utilities rates in order to enable MAWC to recover a reasonable rate of return on the cost of assets purchased, plus its ongoing operation costs?  If so, what water and sewer rates should be reflected in such tariffs?  If not, what is the appropriate mechanism for the Commission to consider an increase in rates?

No.  Missouri-American should not be allowed to file tariff sheets that change the rates currently being charged to Osage and Environmental customers.  Those rates have been ordered by the Commission and are legally presumed to be just and reasonable.  If the Commission approves this application it should order Missouri-American to file tariffs adopting the current rates.  If Missouri-American believes that the rates are not sufficient to allow it to operate the facilities, it may either decline to close on the deal, or it may apply for a rate increase under existing Commission rules.  However, the Commission does not have a procedure that allows Missouri-American to simply use this transfer case in lieu of filing a rate case to seek to raise customer rates.  

Even if the Commission chose to suspend some of the requirements of a rate case in this matter, such a decision would be akin to granting expedited treatment of a rate request.  However, not only has Missouri-American utterly failed to comply with the requirements for seeking a rate increase, either under the informal small rate case procedures, or the formal rate case procedures (commonly known as the “file and suspend method”) it has also failed to comply with the requirements for seeking expedited treatment of its request.  The Commission has set forth procedures for seeking expedited treatment that are set forth at 4 CSR 240-2.080(16). Missouri-American has not followed this procedure.  Specifically, Public Counsel directs the Commission’s attention to 240-2.080(16)(B), this requires the party seeking expedited treatment to “set out with particularity the following: (B) The harm that will be avoided, or the benefit that will accrue, including a statement of the negative effects, or that there will be no negative effect, on the party’s customers or the general public” if special expedited treatment is granted.  As Missouri-American has still failed to set forth what size of rate increase it is seeking, we do not know the negative effect on the party’s customers.  Therefore, Missouri-American’s attempt to expedite its receipt of rate relief by circumventing the established rate case procedures should be rejected.

Public Counsel believes that the rates that Missouri-American should be authorized to charge are the same rates currently being charged to the customers of Osage and Environmental.  Those rates have been approved by the Commission, and found by the Commission to be just and reasonable.  The Commission has further determined, in case number ST-2003-0562 that it would be neither just nor reasonable to allow a rate increase for Osage’s customers until after the service they receive improves.  In that case, the Commission dismissed Osage Water’s application for a rate increase, stating:

“The Commission will not allow a company to increase its rates while it is unable or unwilling to provide safe and adequate service to its customers.  In order for a rate to be just and reasonable, it must be fair to both the company and its customers.  The Commission has previously allowed this company to increase its rates while providing poor service to its customers.  That rate increase did not result in an improvement in service and there is no reason to believe that a further rate increase will improve service to Osage Water’s customers.  Allowing a company to charge even more for what is already inadequate service is not fair to the customers and will not be allowed.” (footnote omitted.)


Public Counsel does not cite the above language to suggest that Missouri-American is unable or unwilling to provide safe and adequate service to the customers of Osage and Environmental.  However, Public Counsel has no information to suggest that the quality of service currently being provided to these customers is safe or adequate.  Therefore, it would be unjust to the customers to raise their rates simply because of a change in ownership of the company, on the assumption, however likely, that service will improve at some point in the future.


The appropriate mechanism for setting rates for these customers is through the filing of a rate case, at which time the Commission can consider all relevant factors.  The filing of a rate case will also serve to provide customers with the required notice of what the proposed new rates will be.  That has not happened in this case.  In fact, to date, Missouri-American has not filed any document with the Commission nor provided to any party in discovery a proposed rate.


At this time, the Commission does not have the authority to change the rates charged to customers of Osage Water Company or Environmental Utilities.  These customers are currently being charged rates approved by the Public Service Commission, in cases WA-2002-0065 (EU) and WR-2000-557 (OWC).  By statute, rates set by the Public Service Commission are presumed to be just and reasonable.  §393.130 RSMo.  


When customers of a regulated utility are being charged for service under Commission approved rates, these rates may only be changed in two ways: either by the filing of a complaint, or by the “file and suspend” method, whereby the Company files a tariff, which is then suspended in order to allow the Commission to consider all relevant factors in setting the appropriate just and reasonable rate.  State ex rel Jackson County v. Public Service Commission, 532 SW2d 20 (Mo banc 1976). (cert. denied 97 S. Ct. 73 (1976).)  This commission described these two methods as “complimentary” in its Report and Order in the most recent Missouri-American Water Rate Case, WR-2003-0500.

The most common method of seeking a rate change occurs when a company files a tariff setting forth the proposed new rates (along with documentation meeting the Commission’s current minimum filing requirements) that is then suspended pursuant to the Commission’s authority set forth in §393.150 RSMo.  That statute is entitled “Commission may fix rates after hearing—stay –increase—burden of proof.” 


The triggering event that gives the Commission the authority to consider increasing (or decreasing) a rate under this Statute is the filing of the tariff.  To date, MAWC has filed no tariffs, nor provided the parties with proposed tariffs, nor provided notice to the customers of the amount of any proposed rate increase.  Public Counsel notes that Missouri-American has yet to comply with the requirements of 4 CSR 240-3.645, including 240-3.654(5), which provides: 

“All proposed changes in rates, charges or rentals or in rules that affect rates, charges or rentals or in rules that affect rates, charges or rentals, filed with the commission shall be accompanied by a brief summary, approximately one hundred (100) words or less, of the effect of the change on the company’s customers.  A copy of the propose change shall be served on the public counsel and be available for public inspection and reproduction during regular office hours at the general business office of the utility.”


Even if the Commission is considering waiving this requirement in this case, which Public Counsel would strongly oppose, there is absolutely no reason to blindside customers who have suffered from inadequate service for years while paying significant rates, with a major rate increase as a condition of having their water/sewer service provider changed to a company who will presumably provide better service at some point in the future.

Where, as here, the statutes and Commission rules prescribe a manner in which proceedings before a public utility commission are to be initiated, that procedure must be followed.  (State ex rel. Laclede Gas Co. v. Public Service Commission, 535, 568, S.W.2d 561 (Mo.App. 1976.) 

It is interesting that Missouri-American’s primary justification for failing to comply with Commission regulations regarding notice of proposed rate changes is that is does not currently have the authority to seek a rate increase under Missouri law by filing a rate case.  Missouri-American also claims that the very cases that require utilities to file rate cases when they attempt to increase existing customer rates justify not informing those customers of the proposed amount of increase they may expect to see.  

Further, Missouri-American has thus far made no argument regarding whether the rate increase they seek will serve as a detriment to the public interest.  This is problematic even if the Commission decides that it may lawfully consider a rate increase proposal in this proceeding.  Just as the Commission, in order to consider whether an acquisition premium could result in increased rates which would serve as a detriment to the public interest, must know the amount of the acquisition premium
, in order for the Commission to know whether a rate increase will be detrimental to the public interest, it must know the amount of the proposed rate increase, and that proposal must be meaningfully examined through cross examination and/or contrary testimony.  Given Missouri-American’s failure, even at this late date, and despite requests by the parties for such information, to provide this most basic information, Public Counsel and other parties will not be able to competently or effectively challenge whatever “surprise” evidence is offered at the hearing. 

Probably the most important reason why the statute requires that a company seeking a rate increase file a tariff that contains the proposed new rate is the customers’ constitutional right to due process of law.  A filed tariff is a legal rate, and before it is changed, customers have a right to notice and a hearing on whether the proposed rate is just and reasonable.  Generally, Missouri law prohibits any change in rates from being made without 30 days notice and 30 days publication except as authorized by the commission.  Sec. 393.140 (11), although that section does give the Commission the authority to allow a previously filed tariff to take effect on less than 30 days notice for good cause.  In this case, no tariff has been filed, and there is no time for notice to customers of a proposed rate change prior to the time set for hearing in this case.

Due process requires that administrative hearings be fair and consistent with rudimentary elements of fair play.  One component of this due process requirement is that parties be afforded a full and fair hearing at a meaningful time and in a meaningful manner. State ex rel. Fisher v. PSC, 645 SW2d 39 (1982.) 


Like any other rate change request, before the Commission approve the requested change or make any other change in rates, the Commission must consider all relevant factors.  Section 393.270.4 RSMo requires that the Commission consider all relevant factors in setting just and reasonable utility rates.  This section is also the source of the prohibition on single-issue ratemaking.  See State ex rel. Utility Consumers Council of Missouri v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).
At a hearing in a rate case, the company proposing a change would have the burden of proof of establishing that the current lawful rate is not just and reasonable to the company, and the customers or their representatives would have the opportunity to present evidence, if they chose, rebutting the company’s claims, and may even make their own proposals regarding an appropriate rate.  After careful and impartial consideration of all the evidence, the Commission would then determine what rate is just and reasonable in that situation. 

One relevant factor that the Commission could consider is the savings that would be generated by the elimination of various payments between and among the various principals of Osage and EU for the use of assets which were used to provide service to Osage customers but were not owned by Osage.  These properties would be conveyed to Missouri-American if the asset transfer is approved, pursuant to the various sales contracts, and are the primary reason that rate base will increase.  Another factor is the savings generated by the elimination of the “Hancock debenture” currently built into the Osage rates (currently the property associated with this debenture is not included in rate base, but would be conveyed to Missouri-American and included in rate base going forward), and the dollar a month add-on to each water and each sewer bill to pay outstanding legal fees owed to Greg Williams (which would be merely eliminated from the calculation of rates in the future).  

However, to date, Missouri-American has only identified one factor-- the increased rate base that the combined operations will have after the assets are transferred as a reason to change rates.  Other factors relevant to a rate analysis that are likely to result from the transfer are savings which may be realized, due to economies of scale resulting from being part of a larger, more stable utility operation. 

Public Counsel believes, and sincerely hopes that, after the acquisition is complete, Missouri-American will invest in plant upgrades to improve service.  Once those upgrades are completed and become used and useful in providing service, their addition would also enhance the rate base.  However, it is not appropriate at this time to increase rates in anticipation of future capital improvements.

At the most basic level, the Commission may not explore any of these factors in isolation without risking single-issue ratemaking decisions.  UCCM v. PSC, supra.  Only in a rate case can the Commission properly ensure that it is considering all relevant factors.  Even in situations where initial certificates are sought for areas that do not have commission approved rates in place, when rates are set, they are set based on all relevant factors available for consideration by the Commission.

Public Counsel notes that the most realistic way in which the Commission can obtain this information is to allow Missouri-American to file a rate case upon closing of the transaction.  The dilemma presented by this option is that Missouri-American is under a rate moratorium that it agreed to in the settlement of its last rate case, WR-2003-0500.  And of course, Missouri-American was aware that it was under a rate moratorium at the time it negotiated this contract.  Certainly, whether that moratorium would apply to the timing of a rate increase request for the Osage/EU area if the commission approves this transfer and the transaction closes is a question that my office would be willing to discuss with the parties.  But there is absolutely no reason to think that Missouri-American should be allowed to completely circumvent the traditional rate making process by including a clause that it will seek to raise rates in the sale contract.  


D. Is the Application to transfer assets, as drafted, detrimental to the public interest?  Are there any conditions that the Commission can impose that will alleviate any detriment to the public interest in this case?


While, in general, Public Counsel supports the concept of transferring the assets used to serve Osage and Environmental customers to Missouri-American, certain details of the transaction, if allowed by the Commission, would work to the public detriment.  Public Counsel’s primary concern, as discussed above, is the rate increase being sought in this proceeding, and more directly, the language of the application that states that the sale “is contingent on the Commission setting water and sewer rates and charges which are in the Buyer’s sole discretion adequate to provide a rate of return on the purchase price of the assets to be conveyed under this agreement, and that approval of said increase by the Missouri Public Service Commission is a condition precedent to Buyer’s obligations under this Agreement.
  Public Counsel believes that this condition, if allowed, makes the transaction detrimental to the public interest, and may even render the contract illusory.  However, if this provision is removed, and if the Commission declines Missouri-American’s novel invitation to raise existing Commission-approved rates in this proceeding, this detriment disappears.  Another issue that must be addressed is how to ensure that Missouri-American, which does not want to pay an acquisition premium, does not pay one.  The Commission may address this possible concern by issuing an order that provides that, in order for rate base to equal the purchase price amount, certain debts associated with the “new” rate base items must be paid.  The Commission should also require that the assessments owed to it, the Clean Water Commission and the Department of Natural Resources should be paid.  The Commission’s order should allow Osage and its principals to pay these debts out of the proceeds of the sale.  
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� 3 Mo. PSC3d 173 (1994).


� 848 SW2d 593 (1993).


� The Commission is in the process of seeking receivership of Osage Water Company in Camden County Circuit Court. That proceeding is “on hold” pending the outcome of this proceeding.  Pursuant to Sec. 393.145 RSMo, the Commission has sought, in that proceeding, a determination that the receiver should be allowed to sell the assets of Osage water company. However, some of the assets currently used to provide service to Osage customers are not owned by either regulated utility at this time.


� U.S. Const. Amend. V; Mo Const. Art. I, Sec. 10.


� See, State ex rel. AG Processing, Inc., Appellant, v. Public Service Commission of the State of Missouri and Aquila, Inc., f/k/a UtiliCorp United, Inc., Respondents, 120 S.W. 3d 732 (Mo banc 2003).  The reason why the existence and general amount of an acquisition premium may result in a public detriment is the possibility that customer rates could increase merely as a result of a change in ownership. Therefore, the reasoning behind the AG Processing decision is relevant to the consideration of the issues in this case.


� Application, at p. 7 (emphasis added.)
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