BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,

                                            Complainant,

v.

IH Utilities, Inc.,

                                              Respondent. 
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COMPLAINT

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) pursuant to 4 CSR 240-2.070 and for its Complaint, respectfully states as follows:

1.

Respondent IH Utilities, Inc. is a “water corporation” and “public utility” as defined in Section 386.020, RSMo (2000) and is subject to the jurisdiction of the Missouri Public Service Commission (“Commission”) pursuant to Section 386.250, RSMo (2000).  Respondent has the following address: 

IH Utilities, Inc.

2538 Allegheny IH

Cuba, MO  65463

2.
Section 386.370, RSMo (2000) authorizes the Commission to determine the amount of an annual assessment for expenses of the Commission to be collected from public utilities operating in this state.  This statute provides that the public utility shall pay the amount assessed by July 15 or may at its election pay the assessment in four equal installments not later than July 15, October 15, January 15 and April 15.


3.

Pursuant to Section 386.370, the Commission assessed Respondent the amount of $712.25 for Fiscal Year 1996. Respondent made payments totaling $200.00 toward that assessment, and still owes $512.25 to the Commission.


4.

Pursuant to Section 386.370, the Commission assessed Respondent the amount of $710.31 for Fiscal Year 1997.  Respondent has made no payments toward this assessment.


5.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $718.63 for Fiscal Year 1998.  Respondent has made no payments toward this assessment. 


6.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $690.86 for Fiscal Year 1999.  Respondent has made no payments toward this assessment.


7.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $554.20 for Fiscal Year 2000.  Respondent has made no payments toward this assessment.


8.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $615.42 for Fiscal Year 2001.  Respondent has made no payments toward this assessment.


9.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $581.26 for Fiscal Year 2002.  Respondent has made no payments toward this assessment.


10.
Pursuant to Section 386.370, the Commission assessed Respondent the amount of $386.42 for Fiscal Year 2003.  Respondent has made no payments toward this assessment.


11.

On May 22, 2003, the General Counsel of the Commission sent a letter to Jim Stanley of IH Utilities, Inc. (“Company”), informing it of its unpaid assessment for Fiscal Year 2003, in the amount of $386.42.


12.
Section 393.140(6), RSMo (2000) states that every corporation under the Commission’s supervision must file annual reports with it, and provides that “[a]ny such…corporation which shall neglect to make any such report…shall be liable to a penalty of one hundred dollars and an additional penalty of one hundred dollars for each day after the prescribed time for which it shall neglect to file….”


13.
Respondent did not file its annual reports with the Commission for the years 2000, 2001, and 2002.


14.

Any public utility that fails, omits, or neglects to obey an order of the Commission shall forfeit to the state of Missouri a sum not to exceed two thousand dollars for each offense.  Each offense is “deemed to be a separate and distinct offense.”  Section 386.570, RSMo (2000).



15.

Section 386.590, RSMo (2000) provides that “[a]ll penalties accruing under this chapter shall be cumulative of each other, and the suit for recovery of one penalty shall not be a bar to or affect the recovery of any other penalty or forfeiture or be a bar to any original prosecution against any corporation, person or public utility, or any officer, director, agent or employee thereof.”


16.

Section 386.390, RSMo (2000) authorizes the Commission to entertain a complaint setting for any act or thing done or omitted to be done by a public utility in violation of any law, or of any rule, order or decision of the Commission.


17.

Staff is requesting that the Commission open a complaint case pursuant to Section 386.390 to determine whether IH Utilities, Inc. failed, omitted, or neglected to pay its annual assessment to the Commission pursuant to statute.  In prior cases the courts have ruled that administrative agencies can authorize the filing of a penalty case only after a contested hearing.  “The courts have ruled that the Division cannot act only on the information of its staff to authorize the filing of a penalty action in circuit court; it can authorize a penalty action only after a contested hearing.” State ex rel. Sure-Way Transp., Inc. v. Division of Transp., Dept. of Economic Development, State of Mo., (Mo.App. W.D. 1992) (relying on State v. Carroll, 620 S.W.2d 22 (Mo. App. 1981)).  If the Commission determines after a contested hearing that IH Utilities, Inc. failed, omitted, or neglected to pay its annual assessment, the Commission may then authorize its General Counsel to bring a penalty action in the circuit court as provided in Section 386.600, RSMo (2000).  Also, if the Commission determines after a contested hearing that Respondent failed to file its annual reports, the Commission may then authorize its General Counsel to bring a penalty action in the circuit court, also as provided in Section 386.600.



WHEREFORE, Staff requests the Commission to open a complaint case, to determine whether the IH Utilities, Inc. failed, omitted, or neglected to pay its annual assessment to the Commission for Fiscal Years 1996 through 2003, failed to file its annual reports for  the years 2000, 2001, and 2002, and authorize the General Counsel to bring a penalty action against the Respondent if IH Utilities, Inc. is found to have failed, omitted, or neglected to pay its annual assessment to the Commission, and failed to file its annual reports.    

Respectfully submitted,
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