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RESPONSE OF XSPEDIUS MANAGEMENT CO. OF KANSAS CITY, LLC, 
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COMES NOW Xspedius Management Co. of Kansas City, LLC, d/b/a Xspedius Communications (“Xspedius” or “Xspedius Communications”), by and through undersigned counsel, and for its Response to the Staff Recommendation filed herein on June 17, 2005, states as follows:

Executive Summary
· The wireless terminating tariff submitted by Xspedius is not contrary to the requirements of 47 CFR 20.11(d).  The T-Mobile decision cannot be read to prohibit the tariff because CLECs cannot access the interim remedies or mandatory arbitration available to ILECs.  

· The wireless terminating tariff submitted by Xspedius is an appropriate method to recover wireless terminating access costs in the absence of a wireless terminating access agreement.  The tariff applies only in the absence of a negotiated agreement.  Xspedius stands ready and willing to enter terminating access agreements with any and all wireless carriers.

· Failure to approve the pending wireless terminating tariff would unlawfully deprive Xspedius of reimbursement for termination of wireless traffic to its Missouri CLEC customers.

· The FCC did not preempt states from accepting CLEC wireless terminating tariffs in its Order.  

· No motion to suspend the Xspedius tariff was filed and there has been no indication of interest or objection from any other party.

· Xspedius concurs in Staff’s recommendation that the proposed wireless terminating tariff does not violate 47 CFR 20.11(d); there is no legal impediment to the proposed wireless terminating tariff and it should be allowed to take effect.

Response of Xspedius Communications to Staff Recommendation

Xspedius Communications concurs in Staff’s Recommendation to the Commission that the pending wireless terminating tariff does not violate 47 CFR 20.11(d), and will avoid repeating in detail the points made by Staff.   Xspedius believes there are compelling reasons to approve the pending tariff, and requests the Commission to allow it to take effect as soon as practicable.

The wireless terminating tariff submitted by Xspedius is not contrary to the requirements of 47 CFR 20.11(d).  The T-Mobile decision (In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Declaratory Ruling and Report and Order, released February 24, 2005), cannot be read to apply identically to CLECs because of the inconsistencies in references as outlined in Staff’s Recommendation (filed herein June 17, 2005, page 2-4) and the fact that CLECs do not have access to the interim remedies the FCC provided for ILECs in T-Mobile (cite page 10-11, paragraph 16) or to mandatory arbitration with wireless carriers that is available to ILECs (cite page 10, paragraph 15-16).  

The wireless terminating tariff submitted by Xspedius represents an appropriate method of permitting Xspedius to recover wireless terminating costs in the absence of an interconnection agreement or wireless terminating agreement.  The tariff clearly states that it applies only in the absence of an agreement.  Section 7.1.5 on Page 109 reads as follows:  

 7.1.5 
This tariff applies except as otherwise provided in 1) an interconnection agreement between the Wireless Service provider and the Company approved by the Commission pursuant to the Act; or 2) a terminating traffic agreement between the Wireless Service provider and the Company approved by the Commission.

Xspedius stands ready and willing to enter interconnection or terminating traffic  agreements with any and all wireless carriers. The rate proposed is clearly reasonable, as it is based on the 251(b)(5) rate set by the Public Service Commission. 

Failure to approve the pending wireless terminating tariff would unlawfully deprive Xspedius of any meaningful opportunity to obtain reimbursement for termination of wireless traffic to its Missouri CLEC customers.  As stated above, CLECs do not have the interim relief tool provided to ILECs by the FCC in the T-Mobile decision.  They also are unable to avail themselves of mandatory arbitration with wireless carriers.  This leaves them at the mercy of wireless carriers who refuse to enter an agreement or negotiations, without a method of recovering their costs of the termination of wireless traffic to their CLEC customers.  Such a result is clearly contrary to the FCC’s actions in T-Mobile and constitutes an unlawful deprivation of the only means Xspedius has of recovering its costs.  It would be contrary to the public interest to refuse to allow Xspedius to implement a tariff to collect wireless terminating costs.

Although the FCC expressed a preference for use of interconnection agreements (a preference respected by Xspedius’ tariff), the FCC neither explicitly nor implicitly preempted state commissions from accepting CLEC wireless terminating tariffs in its Order.  Express preemption under the federal Communications Act occurs only in very specific circumstances, and must be explicitly invoked by the federal agency.  See, e.g., 47 U.S.C. § 253 (setting forth a process by which the FCC may preempt state statutes and regulations).  No language in the T-Mobile Order may be construed to preempt state commissions from approving wireless termination tariffs that provide interconnection agreements.

Implied preemption by the FCC occurs only when it is impossible to comply with both the FCC rule and any Public Service Commission rule or order (here, an order approving a tariff). Public Utility Commission of Texas, et al. Petitions for Declaratory Ruling and/or Preemption of Certain Provisions of the Texas Public Utility Regulatory Act of 1995, Memorandum Opinion and Order, 13 FCC Rcd 3460 , ¶ 50 (1997) citing Fidelity Federal Sav. and Loan Ass'n v. De La Cuesta, 458 U.S. 141, 153 (1982) (“Even where Congress has not completely displaced state regulation in a specific area, state law is nullified to the extent that it actually conflicts with federal law. Such a conflict arises when compliance with both federal and state regulations is a physical impossibility [citation omitted] or when state law ‘stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress,’ [citations omitted].”) Here, approval of Xspedius’ wireless termination tariff would in no way disrupt the FCC preference for interconnection agreements, as the Xspedius tariff expressly provides that an interconnection agreement would supersede the need for the tariff.  Therefore, carriers will have no trouble complying with both the T-Mobile Order and Xspedius’ tariff.  Accordingly, nothing in the T-Mobile order nor the rule revisions therein constitutes pre-emption.

 It should also be observed that no motion to suspend the instant Xspedius tariff was filed and there has been no indication of interest or objection from any other party.  The Commission is well aware of the sophisticated nature of the telecommunications industry in Missouri.  It is particularly telling that no interested party has requested suspension of the proposed wireless terminating tariff nor expressed any opposition to the tariff.

Xspedius concurs in Staff’s recommendation that the proposed wireless terminating tariff does not violate 47 CFR 20.11(d).  Staff’s recommendation reflects a thorough review of the rule, the T-Mobile decision that produced the rule revisions, the Federal Telecommunications Act and other applicable precedent.  

As there is no legal impediment to the proposed wireless terminating tariff, and it would be contrary to the public interest to prohibit recovery of wireless terminating costs, the Commission should permit the tariff to take effect as soon as practicable.


WHEREFORE, Xspedius Management Co. of Kansas City, LLC, d/b/a Xspedius Communications submits this Response to the Staff Recommendation of June 17, 2005 and requests the Commission lift its suspension of Xspedius’ wireless terminating tariff filed herein and permit the tariff to take effect as soon as practicable. 
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