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________________________________________________________________

BACKGROUND AND SUMMARY:

What the Commission has before it in this case are two diametrically different views of the world.  One is from the perspective of a competitive, cellular telephone service provider that is actively pursuing its niche of providing competitive services in rural America.  The other is from the perspective of an incumbent, local exchange telephone company that spent decades as the monopoly provider of telephone service in its protected service territories and which has avoided serious, direct competition even since the opening of the telecommunications markets to competition in the 1980’s and 1990’s. 


KLM is required to provide wireline-to-wireless local number portability, under the Telecommunications Act of 1996 and Orders of the Federal Communications Commission.  Instead, they are asking the Missouri Public Service Commission to either suspend that requirement until May 24, 2006 or, in the alternative, to modify that requirement to allow KLM to block calls from its customers to ported numbers until the FCC takes further action on issues related to compensation for the routing of ported calls.  Staff proposes that such calls should be routed to a call intercept that would play a “call cannot be completed as dialed” message, laying the onus for that circumstance on the wireless carrier.


In order to receive a suspension or modification of the LNP requirement, KLM has the burden of proving that such a suspension or modification is necessary “to avoid a significant adverse economic impact on telecommunications users generally;” necessary “to avoid undue economic burden;” or “necessary to avoid imposing a requirement that is technically infeasible;” AND is “consistent with the public interest, convenience and necessity.”

KLM has failed to meet this burden of proof.  It has provided no evidence of what the transporting of “ported” calls would cost, nor has it even tried to arrange such transport or discover such cost; it has provided evidence of LNP implementation costs that include duplicative costs and are twice what they need to be; it has provided no standard by which customer impact could be evaluated as “significant adverse economic impact” or not; it has provided no company financial data whatsoever in order to evaluate whether implementation costs would impose an “undue economic burden” or not;” it admits LNP could  be provided within 90 days and is therefore not “technically infeasible.”  KLM’S entire case is built around the hope that Commission will ignore the first three prongs of the suspension standard and pretend that what it is applying is a vague, “balancing of interests”-type “public interest” standard which focuses on the notions that (1) KLM says (on very faulty evidence) that there is limited demand for LNP in its service area; (2) KLM has created the ridiculous specter of a PSC complaint against it if it follows the FCC LNP directive and in doing so has to transport some calls outside the geographical boundaries of its Missouri service territory; (3) KLM can’t figure out how to make the necessary business arrangements to provide LNP routing (but hasn’t bothered to try); (4) KLM speculates that it might be “costly” to provide such routing (but hasn’t bothered to contact SBC or others to explore options and actually determine costs); (5) KLM says that it plans to prematurely retire its switches in 2006 and would rather wait until then to provide LNP, even though immediate LNP implementation would cost far less than the economic benefit to the company of postponing that switch retirement an additional 19 months or more.


Western Wireless submits, upon the evidence of record in this case, that KLM has not met its burden of proof for a suspension or modification of its LNP obligations; that the modification proposed by Staff would be in clear contravention to Orders of the FCC and to the Telecommunications Act of 1996; and that the “public interest” would best be served by requiring KLM to provide LNP, in the furtherance of telecommunications competition in the State of Missouri and consistent with the policies of the State of Missouri and its General Assembly in S.B. 570 (1996) of promoting telecommunications competition in the State.
LNP OBLIGATION:
 As the Commission is acutely aware, the Telecommunications Act of 1996 requires the provision of Local Number Portability (LNP),
 so that a telephone customer who changes telephone suppliers may take his current telephone number with him to his new telephone company.  Upon request by the customer, the first telephone company is required to “port” that customer’s telephone number to the customer’s new service provider.

The Federal Communications Commission (FCC) has ordered incumbent local exchange carriers (ILECs) to provide wireline-to-wireless number portability.
  The FCC’s Intermodal Porting Order of November 10, 2003 reaffirmed prior FCC orders establishing intermodal (wireline-to-wireless) porting obligations and directed rural ILECs like KLM to offer local number portability (LNP) as of May 24, 2004 in accordance with specific rules. That Order was attached to Mr. Williams’ Rebuttal Testimony of July 2 in this case as an “RW-1” (Exhibit 21-NP, Exhibit 22-P).
Indeed, it is “Exhibit One” for the proposition that KLM and its sister companies in rural America have been on notice for years, not just months, that they would need to provide LNP.  Paragraphs 26-29 of the Intermodal Porting Order are important to the Commission’s understanding of the timing and purpose of the FCC’s actions implementing wireline-to-wireless LNP.
Just two months ago, on May 13, the FCC denied a request for a waiver from LNP requirements to North-Eastern Pennsylvania Telephone Company (“NEP”), a rural LEC, saying:  “…all carriers have been on notice since July 2002 that wireless and intermodal LNP would become available beginning in November 2003.  Thus, NEP has had sufficient time to follow through with these mandates and prepare for LNP.”

In the November 2003 Order, the FCC said this, which is important to the discussion and evidence in this case:  “With such limited intermodal porting, the competitive benefits we seek to promote through the porting requirements may not be fully achieved.  The focus of the porting rules is on promoting competition, rather than protecting individual competitors.”
  (At Paragraph 27, emphasis added.)
The FCC went on (in Paragraph numbered 29) to waive the LNP requirement for smaller LECs like KLM until May 24, 2004.  “We find that this transition period will help ensure a smooth transition for carriers operating outside of the 100 largest MSAs and provide them with sufficient time to make necessary modifications to their systems.”  Well, if the FCC thought that, it clearly had not met KLM and its Missouri compatriots!

KLM UNWILLINGNESS TO PROVIDE LNP
The record in this case reveals that, between the FCC Order on November 10, 2003 and the time it filed its LNP suspension petition before this Commission, KLM did not, in fact, make the necessary modifications to their system to accommodate LNP.  Nor is there any evidence that they undertook any steps toward implementation of LNP, such as calling SBC or Sprint or any wireless company to explore methods of transiting wireline calls from KLM’s service territory to a wireless carrier that does not have facilities inside KLM’s service territory. Mr. Copsey admitted on cross-examination that that he has no experience dealing with SBC – and he still doesn’t, because KLM has made no calls or inquiries to SBC or Sprint or any other carrier seeking to explore how to arrange the routing of ported calls outside the KLM service area.  [T-238, L.25- T-239, L.9; T-253, L.17 –T-254, L.12]  He testified that he had no idea what the cost of transit might be.  [T-239, L.3-16]  Further, KLM had not approached other small ILECs about trying to work together to explore solutions to this issue. [T-253, L. 14 to T-254, L. 4]  See also, cross-examination of Mr. Warriner, T-308.
Mr. Williams testified about the approach to LNP taken by the rural ILECs in Minnesota, where a global settlement was reached that was approved by the Minnesota PUC on July 8. [Williams Surrebuttal, Exh. 24, pp. 5-6, and attachments RW-7 and RW-8.]  This “tandem routing approach” provides for LECs to get calls to the wireless carrier as a mirror-image of the way wireless carriers currently get their calls to the ILEC today – a symmetrical obligation.  It is a far more economical answer than for the wireless carrier to invest in permanent interconnection facilities inside KLM’s rate center, which is why wireless carriers use that approach today in areas where traffic volumes make construction of interconnection facilities uneconomic.  The difference between the approach of KLM and other Missouri rural ILECs, and that of the telecommunications providers in the State of Minnesota, is stark and unfortunate.  As Mr. Williams testified:

“The difference between Minnesota and Missouri is really one of the initiatives of the LECs.  In Minnesota the LECs saw their routing obligations, put together a plan to address it in an efficient means, and approached a transit provider that is available to them, which is Qwest, to resolve it.  In Missouri, that just hasn’t happened.  The decision was made to seek a suspension or a modification rather than pursue a solution.”  [T-341, L. 7-15]
Although Mr. Warriner tried to make a point of the fact that Minnesota has a statewide network to distinguish Minnesota’s “solution” from the Missouri ILECs’ approach of “Just say ‘no,’” Mr. Williams pointed out on cross examination that the Minnesota Plan does not utilize that statewide network, so it is a distinction without a difference.

It must also be noted that Western Wireless does not a burden of proving that the Minnesota Plan, or any other approach, is the best way for KLM to meet its obligations to provide LNP and to correctly route ported calls.  The burden of proof in this case is on KLM to meet the statutory criteria for suspension or modification under Section 251 (f) (2).

Rather than seek solutions and take necessary steps to fulfill its LNP obligations, it is apparent that KLM decided to completely ignore the FCC’s directives and pursue a regulatory course of action at the Missouri Public Service Commission, seeking “suspension” of the LNP requirement rather than figuring out how to implement it.  They decided to go their state regulators and say, in effect, “Please, Mommy and Daddy, get us out of having to do this!”
STANDARD FOR SUSPENSION OR MODIFICATION OF LNP OBLIGATION

The Act provides for a small, rural telephone company like KLM to be able to petition a State commission for suspension or modification of the LNP requirements.  It also establishes what is intended to be a very high standard of proof in seeking such a suspension or modification.  Section 251(f) (2) of the Act provides that the State Commission shall grant a petition for suspension or modification: 

to the extent, and for such duration as, the State Commission determines that such suspension or modification – 
(A) is necessary – 

(i) to avoid a significant adverse economic impact on users of telecommunications services generally
(ii) to avoid imposing a requirement that is unduly economically burdensome; or

(iii) to avoid imposing a requirement that is technically infeasible; and
(B) is consistent with the public interest, convenience and necessity. (Emphasis added.)
The FCC has also clarified the limited nature of this state commission review process:  “Congress intended exemption, suspension, or modification of the section 251 requirements to be the exception rather than the rule….  We believe that Congress did not intend to insulate smaller or rural LECs from competition.”
  

Further, the FCC stated in its LNP First Report and Order, that, to meet this standard for suspension or modification, the ILEC must show “undue economic burden beyond the economic burden typically associated with efficient competitive entry.” 
  Any change in responsibility in order to promote competition is going to require some costs.  That is incidental to competitive change, and irrelevant to the suspension standard.  Only undue economic burden or significant adverse economic impact on users is relevant to this discussion.  Nowhere in this record has KLM suggested a standard for determining when an economic burden is “undue” or a user impact “significant” and “adverse.”  Apparently, any cost is too much for KLM.
But that is not the law.  See the cases cited by Mr. Williams in his Rebuttal Testimony of July 2 on pages 3-5 (Exhibit 21 –NP; Exhibit 22-P).  Also, See Re North-Eastern Pennsylvania Telephone Company, page 5 and footnote 3, supra.   


Rural ILECs all across the nation are now providing LNP consistent with the FCC rules. [Williams Rebuttal, Exhs. 21-P and 22-NP, pp.3, 9-11; Williams Surrebuttal, Exh. 24, pp. 3,5; cross]  Even in those states where LNP suspension petitions have been filed, most state commissions have provided the petitioning ILECs with only limited relief in terms of the time to implement LNP and no relief in terms of the FCC rules governing LNP implementation, not providing for calls to be misrouted to call intercept messages that blame the wireless carrier for the inability of the call to “be completed as dialed.”  

What KLM and other rural ILECs want is for the Missouri Public Service Commission to revisit the underlying rules and policies that have been put in place by the Congress and the FCC.  That is not what this case is supposed to be about.  It is supposed to be about the statutory standards for suspension or modification.   The entire discussion and debate over how far a call would have to go, and through what facilities or locations, in order to be ported to Western Wireless (and the transcript is full of this discussion) is a red herring.  It appears designed to dazzle the Commission with the alleged impossibility of KLM learning how to do something new, which goes to the underlying policy decisions already made by the FCC.  Western Wireless does not have the burden of proof here.  KLM does have an obligation to correctly route ported calls, as discussed below and agreed to by witnesses for KLM and Staff.  

It is the position of Western Wireless that KLM has not met its burden of proof in this case.  In fact, they have done everything possible to confuse and change the burden of proof.  Just look at Mr. Warinner’s Surrebuttal Testimony in this case.  He keeps saying the words of Section 251 (f) (2), but there is a literary theme to this testimony – the real tests he wants the Commission to employ is whether there is an immediate and overwhelming customer demand for this service (although it has not even been offered or advertised yet), and his recurring jingle, “Who benefits and who pays?”  It is cleverly done.  It is also not the law, nor is Mr. Warinner a lawyer. (Exh. 4, Qualifications, and question on cross by Mr. Steinmeier.)
THE STATUTORY STANDARD APPLIED

Is suspension of KLM’s LNP requirement necessary to avoid significant adverse economic impact on users of telecommunications services generally?  Is it necessary to avoid imposing a requirement that is unduly economically burdensome?

These two standards have been treated somewhat as one in the evidence in this case, and are closely interrelated since an economic burden on KLM will likely have ramifications for the rates it charges its customers.  The FCC has provided a mechanism for ILECs to recover their LNP implementation costs from customers under NECA tariffs through a surcharge, spreading those costs over five years.  Williams (WWC) Rebuttal Proprietary (Exh. 22), p. 14, ll. 16-18; Warriner (KLM) Surrebuttal (Exh. 5, p. 16, ll. 21-22)  If the company must bear a cost itself, it is an economic burden” (although not necessarily an “undue economic burden”).  If the company can and chooses to pass a cost through to its customers via a surcharge, that cost has an “impact on telecommunications users generally,” though not necessarily a “significant adverse economic impact.”

“Undue” economic burden means something more than “the economic burdens typically associated with efficient competitive entry,” quoth the FCC above.
  So, the fact that it would cost KLM something to implement LNP is irrelevant to this case.  The law is that KLM shall provide wireline-to-wireless LNP.  


KLM‘s cost to upgrade its switch to make it LNP compliant is a small percentage of KLM’s total switch investment from 2001 to 2003.  [T-270-272, in camera; Exh. 2, KLM Cost Information]  And Mr. Williams has testified that KLM’s estimate includes some duplicative costs and that, actually, KLM could provide LNP for just 61 cents per end-user line per month.  [Williams Rebuttal, Exh. 21-NP and 22-P, pp. 14-16; Exhibit 23]


Other than the specific costs of upgrading its existing switch to make it LNP-capable in Exhibit 2, KLM presented no evidence on the record of a “cost burden” at all, let alone an “undue cost burden.”  On cross-examination, Mr. Copsey of KLM could not remember what Missouri rates they would have to ask for as a result of implementing LNP.  (See Copsey Direct, p.6, ll.17-20, and T-235-236).  As previously mentioned, Mr. Copsey admitted on cross-examination that KLM has made no calls or inquiries to SBC or Sprint or any other carrier seeking to explore how to arrange the routing of ported calls outside the KLM service area, [T-238, L.25- T-239, L.9; T-253, L.17 –T-254, L.12], and he has no idea what the cost of transit might be.  [T-239, L.3-16]

Mr. Williams provided a method of developing a forecast of the cost of call transport to ported numbers for KLM.  [Williams Surrebuttal, Exh. 24, pp. 4-5]  Mr. Williams model resulted in a monthly transit usage cost of $270.00 per month. [Exh. 24, p. 14, L. 25]  Neither the Company nor the Staff offered any quantification of transport costs, although both concluded that whatever it was, it would result in “undue economic burden.”


Now, if $270 a month is what the Congress meant by “undue economic burden,” and if 61 cents a month is the order of magnitude Congress had in mind when it said, “significant adverse economic impact on users of telecommunications services generally” (emphases added), then the possible permanent suspension of LNP requirements that Members of this Commission expressed concern about at the May 5 “On-the-Record Presentation” will become a reality.  If any cost, however small, is too great, then the FCC’s order will languish over rural Missouri until it dies the natural death that our rural ILECs obviously hope for it.  They don’t want competition, period.  Life was better, simpler, without it.  And they are determined to have their way.


However, KLM has provided no evidence in this case upon which this Commission can conclude that provision of LNP would result in an “undue economic burden” on that company.  KLM has not presented any evidence of its financial situation -- no balance sheet, no income statement, no cash flow analysis, no rate of return evidence – with which to compare its LNP implementation costs in order to determine whether implementing LNP would be “unduly economically burdensome” to the company.  They have articulated no standard by which the Commission should evaluate such financial evidence even if they had presented any.  As a matter of law, KLM has failed to meet its burden of proof.  And if the Commission concludes that providing LNP would result in an “undue economic burden” on KLM in this case, based on zero evidence concerning the Company’s overall financial condition whatsoever, it will have gutted the statutory standard and rendered Section 251 (f) (2) meaningless.


Further, no evidence has been presented in this case that shows that 61 cents a month as a monthly per-end-user line cost for LNP implementation costs would create a “significant adverse economic impact on users of telecommunications generally.”  The Commission should take official notice of the fact that 61 cents is 39% less than a bottle of water from the vending machine in the Commission’s Data Center and less than half the cost of a cup of coffee on the third floor of the Governor Office Building (39% less than a refill).  It is almost ridiculous to suggest that this cost would create a “significant adverse economic impact on users of telecommunications generally.”  


Those customers, in KLM’s case, only pay about $7.25 per month for local telephone service today ($12.75 for business customers), according to Mr. Copsey.  [T-250, L. 6-12]  Mr. Copsey does not know what the average amount is that his customers spend every month on total communications, including custom-calling features, interexchange calling, wireless telephone service, and etc.  [T-250, L. 13-24]  However, Western Wireless has about 400 customers in KLM’s service territory, and estimates that it has about 25% of the cellular market share in the area. [T-335, L. 18 – T-336, L. 15, cross of Mr. Williams by Mr. Meyer]  So, it is readily apparent that a significant percentage of KLM’s customers are capable of paying, and do pay, quite a bit more every month for total communications services than KLM’s basic rates.  KLM has offered no evidence by which the Commission could assess this issue.


The statutory phrase, “significant adverse economic impact on users generally” creates the specter of customers having to terminate their local telephone service or foregoing needed groceries and medicines in order to pay their phone bills.  Neither KLM nor Staff has quantified what the economic impact on users generally would be from LNP implementation, nor suggested a standard for evaluating whether that impact is “significant” and “adverse.”  Staff’s opinions seem to be based on mystical feelings they have about what is “too much.”  No basis has been provided for Staff’s “dividing line” of $1.68 a month for suspending LNP requirements.  It is, as Ms. Dietrich testified on cross-examination, “subjective.”  [T-__, cross by Mr. Steinmeier.]  And KLM’s 61 cents per month is far below that mystical “dividing line,” anyway.  Furthermore, the 61 cents is right in the ballpark of what other rural ILECs have identified as the customer LNP surcharges in NECA tariffs filed with the FCC, and is less than what other state commissions have found to be acceptable (see the Arizona LNP Decision
 cited in Mr. Williams’ Surrebuttal Testimony, Exhibit 24 and attached thereto as Exhibit RW-6).


WWC itself applies a $1.71 surcharge on its customers, which includes its own LNP implementation costs and other items.  (T-341, L. 16 – T-342, L. 11, cross of Mr. Williams by Mr. Meyer for the Staff).  Western Wireless clearly does not believe that level of surcharge is non-competitive.  Yet, both KLM and Staff argue here that a 61 cent surcharge for KLM customers would create a significant adverse economic impact on telephone users generally.

ROUTING AND RATING

The “routing and rating” issue seems to have become part “economic burden” and part “technical unfeasibility.”  It should be dispensed with very quickly.  The FCC has never said, “it is okay for an ILEC to route ported calls to an interexchange carrier” or “it is okay for an ILEC to route ported calls to an intercept with a message that makes it sound like either the calling party or some wireless carrier has done something wrong.”  The FCC has steadfastly held that the ILEC has a responsibility to deliver local calls as local calls.  Indeed, the federal Commission told the D.C. Circuit Court of Appeals just recently that its interconnection rules are not just clear, but that they are “long-standing” and that the time for challenging these rules has “long passed”:

Rural LECs thus always have been required to deliver traffic to other carriers through direct or indirect interconnection – even when a wireless carrier’s switch is not located in the rural LEC’s rate center.

As the FCC has explained, “[u]nder current intercarrier compensation rules, then, when a wireless customer calls a rural LEC customer, the wireless carrier is responsible for transporting the call and paying the cost of this traffic.  And, conversely, when a rural LEC customer calls a wireless customer, the rural LEC is responsible for transporting the call and paying the cost of this transport.”
  Section 251(b)(5) of the Act imposes on all LECs the “duty to establish reciprocal compensation arrangements for the transport and termination of telecommunications.”
  Section 252(d)(2) of the Act specifies that for “purposes of compliance by an incumbent local exchange carrier with section 251(b)(5), . . . each carrier [shall recover the] costs associated with the transport and termination on each carrier’s network facilities of calls that originate on the network facilities of the network carrier.”
  

The transport rules that the FCC has adopted (and that have been affirmed on appeal) comply with these reciprocity requirements, because the same transport obligations are imposed whether the originating carrier is an RLEC or a wireless carrier.  In stark contrast, the discriminatory position that the KLM advocates in this case is flatly inconsistent with the directive in Sections 251(b) and 252(d) of the Act that compensation arrangements for the transport of traffic be “reciprocal.”


As Mr. Williams has testified, it has been industry practice, consistent with applicable requirements, that carriers originating local traffic have the obligation to deliver that traffic to the terminating carrier.  Mr. Warriner and Ms. Dietrich both agreed on cross-examination that KLM has a responsibility to route calls to ported numbers.  [T-408, L. 3-5; T-313, L. 4-7 – T-314, L. 3-12]  (See also, Exhibit 25, FCC Public Notice of May 13, 2004, last paragraph; and footnote 75 in FCC Intermodal Porting Order, cited in footnote 2 herein.)  Calls to a ported number with the same rate center designation as the originating call are local calls, just as Western Wireless takes responsibility for the cost of routing local calls to KLM today.  That KLM has not taken the steps necessary to figure out how to do this should not be Western Wireless’ problem.  


In fact, there is no evidence in the record of this case that indicates a single step KLM has taken to develop the business relationships that would be necessary to fulfill its obligation under the law to port calls to Western Wireless.  No evidence of a call to SBC or Sprint, no evidence of an engineering analysis.  Just, “we can’t do it.”  But the FCC says the ILEC must deliver calls which originate as local calls, as local calls


What the FCC has not addressed yet is the cost responsibility for porting outside the ILEC’s rate center.  The responsibility to port the call is clear.  For KLM to argue otherwise is either disingenuous or just wishful thinking.  As the FCC Enforcement Bureau Chief stated in May, as quoted by Mr. Williams on page 18 of his Rebuttal testimony, “Regardless of the status of a carrier’s obligations to provide number portability, all carriers have the duty to route calls to ported numbers.  In other words, carriers must ensure that their call routing procedures do not result in dropped calls to ported numbers.” 



And, as stated above, no evidence has been offered by KLM in this case, or by Staff, indicating what it would cost KLM to port calls to wireless customers, nor have KLM or Staff offered any estimate of what such costs would be.  See discussion above, at pages 12-14.


SERVICE “BEYOND THE SERVICE TERRITORY?”

KLM also makes much of the notion that it does not have authority from this Commission to transport calls outside the geographic boundaries of its service territory and, therefore, cannot transport calls beyond those borders for purposes of intermodal porting.  An order of the Federal Communications Commission requires KLM to port calls to wireless carriers whose coverage area overlaps KLM’s service territory.  It is inconceivable that KLM could fulfill that legal obligation only to have the Missouri Public Service Commission respond by filing a formal complaint against it for “serving” beyond its service territory!  This is not a serious argument.  Niether Mr. Warriner nor Ms. Dietrich had ever heard of a state PSC complaint or other regulatory enforcement action against a rural LEC under such a circumstance.  The customers served, the numbers ported, will all be (and remain) within KLM’s rate center.  (See discussion above.)  This fact situation cannot possibly, seriously be argued to be a local exchange provider serving outside its authorized service territory!  It does, however, provide another opportunity for KLM to try to create obstacles to LNP, rather than solutions.


Is suspension necessary to avoid imposing a requirement that is technically infeasible?


Providing LNP is not “technically unfeasible” for KLM.  And Western Wireless is not asking KLM to replace its Mitel switch early, or at all.  The functional obsolescence of KLM’s Mitel switch is being used by KLM to distract the Commission from the real issues in this case, and it has succeeded in distracting Staff, unfortunately.  


The discussion of replacing the Mitel switch sometime before December 31, 2007 has nothing to do with KLM’s ability to provide LNP, as required by the Act and by Orders of the Federal Communications Commission.  The proposed early retirement of the Mitel switches is because of Mitel ceasing to provide manufacturer support for the products after December 31, 2007, less than eight years after KLM purchased them (and Staff put a 15-year depreciation schedule on recovering their cost).  [T-__ cross of Copsey by Mr. Steinmeier]


Early retirement of these switches would have financial and ratemaking implications for the Company.  Mr. Copsey testified that by waiting until May 2006 to replace the switches, the “extraordinary retirement” amount would be reduced by about $108,000.  [T-248, L. 14-18; Copsey Direct (Exh. 3), page 8]  On cross examination, he admitted that the “extraordinary retirement” amount would decrease by approximately an additional $85,000 if replacement of the switch was deferred until December 31, 2007.  [T-248, L. 14 to T-249, L. 9]  It is also clear that any new switch KLM would buy to replace the Mitels would come LNP-capable (as well as CALEA capable).  Therefore, it cannot be argued that implementing LNP today would create “duplicative costs” because KLM would then have to pay extra for LNP-capability when it buys a new switch.  Besides, the $85,000 reduction in the Company’s “extraordinary retirement” of postponement of switch replacement would more than pay for LNP implementation. [See Exhibit 3, and Williams Rebuttal, Exh. 22-P, page 14-15, and Exh. 23-P.]  KLM provided no direct evidence about the CALEA requirements issue, and no evidence as to whether an upgrade to its existing Mitel switches is available for meeting those requirements, as it is for providing LNP.  They also seem confident they can keep getting extensions of the CALEA requirements. [T-236-238]

Mitel’s decision not to provide servicing to that switch after December 31, 2007 had, and has, nothing to do with KLM’s LNP obligations under federal law.  And KLM is capable of an almost-immediate upgrade to its existing switch to provide LNP, at a much, much lower cost than replacing its switch and even at a much lower cost than argued by KLM, as Mr. Williams’ testimony has demonstrated.

Finally, Mr. Warriner’s definition of “technical infeasibility” is apparently, “anything the rural ILEC hasn’t done before.”  [See, T-306, L. 22 to T-307, L. 7]  According to Mr. Warriner, if a switch doesn’t have voicemail access installed, it is “technically infeasible” to provide voicemail.  [T-307, L. 3-7]

INTERCEPT MESSAGE

Staff recommends that, if suspension is not granted, a “modification” of LNP requirements for KLM be granted to assure it does not have to take responsibility for routing ported calls.  This “modification” would permit calls to ported numbers to be “intercepted” by a “cannot be completed as dialed” message.  This misrouting of ported calls to an intercept message would be in clear contravention of KLM’s FCC-mandated routing obligations under federal law, as discussed in detail above.  The FCC has noted that, under “standard industry practice, calls are determined to be local or toll (long distance) by comparing the NPA-NXX codes of the calling and called parties”:

Thus, carriers generally compare the NPA/NXX prefixes of the calling and called parties’ telephone numbers to determine both the retail rating of a call (that is, the charge imposed on the calling party) as well as the appropriate intercarrier compensation that is due. . . .  All telephone numbers assigned to a particular rate center are presumed for rate-making purposes to be located at that geographic point. . . .  As a general matter, a call is rated local if the called number is assigned to a rate center within the local calling area of the originating rate center.”

Clearly, it would be an unreasonable practice under Section 201 of the Act for RLECs to discriminate against wireless carriers and wireless customers with locally rated telephone numbers, by treating calls to these customers as toll while continuing to treat as local, calls to RLEC customers with locally rated telephone numbers.  In addition, any RLEC attempt to require its customers to dial extra digits (e.g., 1-plus seven digits) to reach a wireless customer with a locally rated number (whether ported or not) would violate the FCC’s local dialing parity rule, which provides:

A LEC shall permit telephone exchange service customers within a local calling area to dial the same number of digits to make a local telephone call notwithstanding the identity of the customer's or the called party's telecommunications service provider.

In fact, the FCC recently proposed fining CenturyTel $100,000 for failing to properly route calls to wireless customers with ported numbers.
  [cited in Williams Rebuttal, Exh. 21-NP and 22-P, at page 18]


Even Mr. Copsey testified that when he dials a number and receives such an intercept message, it makes him fell he’s made a mistake of some kind.  [T-261, L. 11-19]  This recorded message also clearly puts the onus on the wireless carrier, as though it has done something wrong. An yet, even Ms. Dietrich agrees that it is not the wireless carrier’s responsibility to fulfill KLM’s routing obligations.  


Staff’s intercept proposal is also inconsistent with the Telecom Act’s definition of LNP:

“The ability of users of telecommunications services to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunications carrier to another.”
 [Emphasis added]



An intercept message or a toll charge would impair the quality, reliability and convenience of local calling, and would unreasonably discriminate against wireless carriers.  And neither KLM nor Staff has offered any evidence of what the economic burden on KLM would be if they were to correctly port these calls rather than misrouting them to intercepts or toll carriers.  If demand for wireline-to-wireless LNP is as small as KLM would have you believe, their cost would be very small anyway!  


Western Wireless did not come to this Commission and propose some wild, unique and never-before-tried notion that KLM should port calls to it upon customer request.  LNP is a requirement of federal law, and Western Wireless simply seeks to have KLM follow that law.  If intercept messages are going to be approved by this Commission, they really should say, “Your call will not be completed as dialed because your local telephone company refuses to follow the requirements of federal law and orders of the Federal Communications Commission.  Have a nice day.”

CUSTOMER DEMAND

Acutally, KLM’s “estimates” of demand for wireline-to-wireless porting are gravely flawed and, if they get their way, self-fulfilling.  Customers don’t demand services they don’t know about, and wireless companies will not promote and market LNP if they cannot deliver it.  KLM is certainly not going to take an unbiased poll of customers which explains the option and asks if it is a service customers would like to receive!  Mr. Williams testified on cross-examination that 16% of rural customers want to port their home phone number to their cell phone. [T-__, cross by Meyer]  He also explained Western Wireless’ development of projections of porting of calls over the next five years.  


Mr. Warriner testified that demand growth for KLM was “flat.”  T-304, L. 6-8.  However, Mr. Copsey testified that KLM had come close to running out of phone numbers and had to invest in additions to its Mitel switches in order to add more numbers during the last several years.  T-247, L. 4-21.


Mr. Copsey also testified that KLM had performed no market studies of LNP. T-256.


Of course rural customers would like to have competitive options.  However, if the Commission allows rural ILECs like KLM to ignore their legal responsibilities to provide LNP, little demand for the service will have the opportunity to  materialize.  

Finally, the statutory standard for suspension is not, “how much immediate customer demand for LNP has been proven?”  Ultimately, this point is not relevant to the Commission’s responsibility in this case.
PUBLIC INTEREST

As stated earlier, the “public interest” standard in Section 251 (f) (2) is not a fourth, vague, stand-alone test for suspension or modification of LNP requirements.  KLM has the burden of proof in this case of proving one or more of the other three standards first – before the Commission even gets to the “public interest” standard – and then also prove that suspension would promote the public interest, convenience and necessity.  They have done none of the above.

Therefore, the Commission should not reach this issue, because KLM has not its burden of proving any of the three-prongs of the statutory standard for suspension in Section 251 (f) (2).  However, even if the Commission felt a “public interest” evaluation was necessary, the issue is answered by Missouri law.
Not only has federal law promoted telecommunications competition, especially since the 1996 Act, but Missouri state law has long promoted competition in telecommunications markets, as well.  In 1996, our General Assembly enacted, and the Governor signed into law, S.B. 507, adding important new language to Section 392 of the PSC Law.  

The “purpose clause” (Section 392.185) and the “intent” language (Section 392.200.4(2)) included in S.B. 507, devices used very sparingly by the Missouri General Assembly, clearly express the policy of the State of Missouri to promote competition in the telecommunications industry.  Section 392.200.4(2) RSMo, expresses the “intent” of that legislation as being “to bring the benefits of competition to all customers …” and to “promote the goals of the federal Telecommunications Act of 1996, ….”  Section 392.185 RSMo describes the purpose of S.B. 507 as including the promotion of “diversity in the supply of telecommunications services and products throughout the state of Missouri,” and allowing “full and fair competition to function as a substitute for regulation ….”  

To use the carefully limited “suspension and modification” language in the 1996 federal Act as a device for allowing virtually every rural ILEC in Missouri to avoid its obligations under federal law to provide LNP, would discourage competition, rather than promoting it, as contemplated by the General Assembly in S.B. 507 in 1996.  It cannot possibly be consistent with the public interest, convenience and necessity, although it is clearly consistent with KLM’s private, pecuniary interest.
CONCLUSION

In conclusion, KLM has not proven that either suspension or modification of its LNP obligations under federal law is necessary to avoid a significant adverse economic impact on users of telecommunications services generally, nor that the requirement is unduly economically burdensome.  It has not shown technical infeasibility, nor that suspension or modification is consistent with the public interest, convenience and necessity.  47 U.S.C. Section 251(f)(2)  Petitioners simply have not met their burden of proof based on the record of this case.


Western Wireless urges the Commission to uphold the competitive telecommunications policies of the State of Missouri and the integrity of Section 251 (f) (2) and deny the Petition for Suspension and Modification of LNP requirements in this case.







Respectfully submitted,







/s/ William D. Steinmeier
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CELLULAR ONE

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 23th day of July 2004.

/s/ William D. Steinmeier 

� 47 U.S.C. § 153(30) defines “Local Number Portability as: “The ability of users of telecommunications services to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunications carrier to another.” [Emphasis added.]


� First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 8352, ¶ 155 (1996); see also Mem. Op. and Order and Further Notice of Proposed Rulemaking, ¶ 8, CC Docket No. 95-116, FCC 03-284 (rel. Nov. 10, 2003) “Intermodal Porting Order” – attached to Williams Rebuttal (Exh. 21-NP and Exh. 22-P) as Exhibit RW-1.


� In the Matter of Telephone Number Portability, Petitions of The North-Eastern Pennsylvania Telephone Company for Temporary Waiver of its Porting Obligations, CC Docket No. 95-116, FCC 04-1312, at ¶10 (released May 13, 2004) – attached to Williams Rebuttal (Exh. 21-NP and Exh. 22-P) as Exhibit RW-2.





� First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 8352, ¶ 155 (1996); see also Mem. Op. and Order and Further Notice of Proposed Rulemaking, ¶ 8, CC Docket No. 95-116, FCC 03-284 (rel. Nov. 10, 2003) “Intermodal Porting Order” – attached to Williams Rebuttal (Exh. 21-NP and Exh. 22-P) as Exhibit RW-1.


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report & Order, 11 F.C.C.R. 15499, 16118 (1996) (“LNP First Report and Order”).


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report & Order, 11 F.C.C.R. 15499, 16118 (1996) (“LNP First Report and Order”).


� Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report & Order, 11 F.C.C.R. 15499, 16118 (1996) (“LNP First Report and Order”).


� See In the Matter of the Petition of the Emergency Petition of Arizona Telephone Company for Suspension of the Local Number Portability Obligations of Section 251(B), Docket T-02063A-04-0010, Decision No. 67110, Docketed July 9, 2004, ¶32 – attached to Exh. 24 as RW-6.	


� 	Brief for Federal Communications Commission, United States Telecom Ass’n, et al. v. FCC, Nos. 03-1414, 1443, at 32-33 (D.C. Cir., filed July 9, 2004)(“FCC Intermodal LNP Brief”)(emphasis added).


� 	Id. at 35.  See also Brief for Respondents, Central Texas Telephone Cooperative, et al. v. FCC, No. 03-1405, at 21 n.39 (D.C. Cir., filed June 24, 2004)(“FCC Wireless LNP Brief”)(“Thus, under the Commission’s pre-existing rules, a rural LEC would be required to deliver calls that originate on its network to a non-ported number of a CMRS carrier’s customer where the CMRS carrier has telephone numbers assigned to the rural LEC’s rate center but no local presence in the rate center or direct interconnection with the rural LEC.”).


� 	47 U.S.C. § 251(b)(5)(emphasis added).


� 	47 U.S.C. § 252(d)(2)(a)(i)(emphasis added).


� In the Matter of CenturyTel, Inc., CenturyTel of Washington, Inc., CenturyTel of Cowiche, Inc., and CenturyTel of Inter Island, Inc. Apparent Liability for Forfeiture, DA 04-1304, Released May 13, 2004, ¶ 4.


� 	FCC Wireless LNP Brief at 11.


� 	47 C.F.R. § 51.207.  See also 47 U.S.C. § 251(b)(3).


� 	See CenturyTel Notice of Apparently Liability, File No. EB-04-IH-0012, DA-04-1304 (May 13, 2004).  CenturyTel recently paid this sum in response to this complaint.  See CenturyTel Order, File No. EB-04-IH-0012, DA 04-2065 (July 12, 2004).


� 47 U.S.C. § 153(30)





PAGE  
1

