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REPLY BRIEF OF INTERVENOR WESTERN WIRELESS


COMES NOW WWC License L.L.C., a/k/a Western Wireless (“Western”) d/b/a Cellular One, by and through its counsel of record, and submits its Reply Brief  in these matters.

________________________________________________________________

PROLOGUE:  WHO IS TILTING AT WINDMILLS?

In the seventeenth century literary classic, Don Quixote de la Mancha, the principal character is an elderly and impoverished gentleman who has read and absorbed so many romances of chivalry that his mind becomes filled with fantastic tales of tournaments, knightly quests, damsels in distress and strange enchantments.  He wanders off into the countryside, where he acts out his delusional, chivalric fantasies – for example, tilting at windmills he believes to be monstrous giants.

Unfortunately, the story provides two possible applications to the instant cases.  Perhaps Western Wireless Corporation is like Don Quixote, believing it is engaged in a great chivalric crusade against the opponents of competitive telecommunications options and economic development for rural Missourians, but discovering it is merely tilting at windmills of predetermined outcomes.  

Or, perhaps it is the Public Service Commission that is playing the Don Quixote role in the LNP drama in Missouri.  Having had its mind so filled with tales told by rural ILECs of technical infeasibility, lack of demand for intermodal LNP and unbearable costs to ILECs and their customers, the Commission may have marched out on what it believes to be a chivalric campaign against the very federal laws and policies it has been called upon to implement and enforce.  However, when the dust settles and objective observers report on these “battles,” it will turn out that the Commission was only tilting at windmills.  The “insurmountable” problems of how to transport ported calls, and how to pay for such transport, will vanish as soon as an ILEC makes a serious effort – any effort at all – to develop and arrange such transport.  The lack of demand will vanish as soon as LNP actually exists as a service option and is made known and marketed to rural customers.  The Commission’s desire never to raise rural basic exchange rates, though remarkably low, may be seen as an unfortunate obstacle to fulfillment of the public policies of both State and nation to promote competition in the telecommunications services available to all Missourians.  And Don Quixote will return to a peaceful, pastoral life and stop fighting the imaginary enemies created by the ILECs in these cases.

PETITIONERS HAVE FAILED TO MEET THEIR BURDEN OF PROOF

In their Initial Briefs in these cases, as in their evidence at hearing, both Petitioners and Staff have recited the words of 47 U.S.C. Section 251(f)(2), but thereafter ignored both the words and the spirit of that Act of Congress.   Their efforts to “fit” their evidence and arguments into the statutory standard are awkward, at best, and at times almost amusing.

Petitioners have failed to meet their burden of proof under Section 251(f)(2).  Cass and Craw-Kan:

· Have provided no actual evidence of the costs of implementation of LNP;

· Have not made even minimal efforts to determine such costs; 

· Have provided no standard by which customer impact from these unknown costs could be evaluated as “significant adverse economic impact” or not; 

· Have provided no company financial data whatsoever in order to provide the basis for an evaluation of whether these unknown implementation costs would impose an “undue economic burden” or not; 

· Have admitted that LNP could  be provided and is therefore not “technically infeasible.”  


Therefore, as a matter of law, the Petitions for Suspension and Modification of LNP requirements in these cases must be denied by the Commission.  See discussion, “The Statutory Standard Applied,” Western Wireless Initial Brief, pp. 20-26.

“OUTSIDE THE SERVICE TERRITORY?”

At pages 1-2 of their Initial Brief, Petitioners argue that, “The Companies also lack legal and regulatory authority to transport ported numbers outside of their local service areas.”  The argument is repeated at page 6.  This argument is dealt with in Western Wireless’ Initial Brief, at pages 26-27.  However, if this was, in fact, a real concern of the Petitioners, why did they not file an Application with the Commission seeking that authority, or clarification of their need for such authority, rather than seeking to “modify” their LNP obligations?  The answer is obvious.  As stated in WWC’s Initial Brief, “Unfortunately, in Missouri, rather than ‘admit to their obligation to route traffic to ported numbers’ and pursue a solution, the decision was made by Cass, Craw-Kan and the other rural ILECs, en masse, to seek suspension or modification of the LNP obligations.”  (At page 12.)

35 OTHER SMALL MISSOURI COMPANIES

In no fewer than four places in their 16-page Initial Brief, Petitioners point out that the Commission has already granted the relief Petitioners request in 35 other cases.  (Pages 2, 5 (twice) and 15.)  On page 5, Petitioners even provide a list of the 35 companies, in case the Commission has forgotten any of them.  This fact is merely an unfortunate testament to the fact that both the Staff and the Commission moved too hastily in handling these cases, and without seeking input from a broader base of stakeholders, including wireless carriers.  It is unfortunate, indeed, that Staff did not seek such input before developing its recommendations in all, or reaching stipulations and agreements in most, of these cases.  It is also unfortunate that the Commission approved most of those stipulations without the benefit of having first heard or read the record in the instant cases and in Case No. TO-2004-0401 (KLM LNP case).  See, discussion of Don Quixote, above.

“NO GUIDELINES OR RULES”

Petitioners put heavy weight on the fact that the FCC has not yet determined the compensation for the routing of calls where the actual routing of the traffic goes outside of the ILEC’s rate center for proper delivery.  However, both Petitioners and Staff completely misuse, and substantially broaden, this fact to argue, as Petitioners put it in their Initial Brief, that “there are no guidelines or rules to resolve outstanding issues related to LNP for rural carriers.”  (Petitioners’ Initial Brief, at page 3.)  The law is clear that the Petitioners (and all ILECs, even the “35”) have a responsibility to deliver local calls as local calls.  See, WWC Initial Brief, pages 12-15.  Yet, the record makes it clear that Petitioners made no effort whatsoever to determine how to meet that responsibility in these cases.

“CUSTOMER IMPACT AND TRANSPORT COSTS”

Petitioners argue that they have “already expended time and money to become LNP-capable, and Petitioners and their customers should not be expected to bear any additional costs associated with establishing arrangements or facilities with third party carriers to transport calls on a local basis outside of their local serving areas.  If Petitioners’ customers are required to bear these additional transport costs, then it would create an adverse economic impact on customers.”  (Petitioners’ Initial Brief, pages 6-7)


Saying it doesn’t prove it.  There is no evidence in the record of this case of a single, red-cent that Petitioners have spent to make themselves LNP-capable.  There is no evidence presented by the Petitioners in this case of what the cost of transport of ported calls routed outside their rate centers would be.  In fact, the record is clear that Petitioners made no effort whatsoever to determine what that cost would be.  (See, WWC Initial Brief, pages 8-10; Schoonmaker Direct, Exh. 1, p. 19, ll. 9-10; p. 18, l. 22 to p. 19, l.1)  Without making any effort to ascertain the costs of implementation of LNP, Petitioners cannot, as a matter of law, meet their burden of proof that the impact of such costs meets the standards of Section 251(f)(2). 


Nor have Petitioners shown that they even planned to pass the implementation costs of LNP through to customers.  It is clear from the record that they never got that far – they simply planned not to implement LNP at all.  Nor have Petitioners offered any standard whatsoever by which the Commission could determine that the costs of implementation, if known, would have a significant adverse economic impact on users of telecommunications services generally, as required by Section 251(f)(2).  (See discussion in WWC Initial Brief, “The Statutory Standard Applied,” pages 20-22).  Saying it doesn’t make it so.


Staff tries to make an argument for “significant adverse economic impact” on telecommunications users based on the risk of customers being billed “surprise” toll charges for calls to ported numbers.  This tired argument is a red herring that has successfully distracted the Commission in these cases.  Such “surprise” toll calls need never occur, quite possibly cannot occur, and certainly would not occur if Petitioners would fulfill their obligations to arrange for the transport of ported calls.   See discussion below, under “Toll Calls?”

UNDUE ECONOMIC BURDEN?

Petitioners quote from this Commission’s Report and Order in the KLM LNP case (Case No. TO-2004-0401) for the proposition that implementing LNP on Petitioners would create an undue economic burden on the Companies.  (Petitioners’ Initial Brief, pages 11-12).  With all due respect, the Commission’s Report and Order in that case is not evidence in these cases, nor was it correct as a matter of law.  Further, the Commission relied heavily in its KLM decision on the switch replacement issue, which is not present here.  Petitioners are both already LNP-capable.


As a matter of law, Petitioners cannot possibly have met their burden of proving an undue economic burden in the instant cases.  First, they have provided no evidence of what their implementation costs would be.  Their only “cost” evidence is the wildly speculative hypothesis by Mr. Schoonmaker of the possible costs of negotiations and arbitration with Southwestern Bell.  As Mr. Williams testified for Western Wireless, Mr. Schoonmaker’s range of numbers constitutes “unsubstantiated estimates of a potential cost for hypothetical negotiations of routing arrangements . . . .”  (Williams Surrebuttal, Exh. 22, p. 6, ll. 7-9).  


In fact, Mr. Schoonmaker’s testimony on the subject should be rejected out-of-hand by the Commission because of his own admission that neither he nor anyone else from Cass County or Craw-Kan ever even contacted Southwestern Bell, or any other carrier, to explore the subject!!  (Schoonmaker Direct, Exh. 1, p. 19, ll.9-10)  He further stated that he was uncertain how Southwestern Bell or Sprint would react to a proposal for transporting calls.  (Id., p. 18, l. 22 to p. 19, l.1)  That uncertainty was not aided, of course, by his failure to even call either of those carriers to explore the matter.  Mr. Schoonmaker offered no direct testimony as to what the cost of transit might be.  


Even Ms. Dietrich, although fully supportive of Petitioners’ desire to put off providing LNP, would not endorse Mr. Schoonmaker’s “cost estimate.”  However, she nonetheless was willing to conclude that the costs “could be substantial.”  (Dietrich Rebuttal, Ex. 11, p. 5, ll. 15-18)  Staff offered no support for that opinion, nor any implementation cost evidence of its own.  (Williams Surrebuttal, Exh. 22, p. 2, ll. 18-19).  Yet, in its Initial Brief (at page 3), the Staff nonetheless argues that entering into business arrangements to transport traffic to ported numbers “will be a significant undertaking and the costs associated with that undertaking will place an undue economic burden upon Cass County and Craw-Kan, . . . .”  This conclusion is based only on itself, not on any competent and substantial evidence in the record of this case.  


Also on page 3 of its Initial Brief, Staff tries to prove Petitioners’ case on “undue economic burden” based on testimony elicited on cross-examination.  The fact that “direct interconnection agreements have been entered into at rates of approximately two cents for transport and termination” and indirect interconnections at three and one-half cents is not determinative of the cost of transport and interconnection.  Rather, such rates typically reflect arbitrary rates established to resolve a dispute between the negotiating parties, without any cost-of-service support data.  It is not proof of what Petitioners’ transport costs would be.  Western Wireless’ is about 3/10 of a cent.  (KLM Transcript, TO-2004-0401, T-373, l. 7 to T-376, l. 1, cross of Mr. Williams of Western Wireless by Mr. England).  Nor did Staff present any evidence of what Petitioners’ total transport minutes would be, to which the unknown cost of transport would be applied.  Petitioners did not meet their burden of proving their costs, and Staff couldn’t do it for them.


Petitioners cannot meet their burden of proof on “undue economic burden” without quantifying its costs, announcing its plans as to whether to pass those costs along to customers, and presenting evidence of Petitioners’ financial situation with which to compare their LNP implementation costs in order to determine whether implementing LNP would be “unduly economically burdensome.”  Neither Staff nor Petitioners have articulated any standard by which the Commission should evaluate such financial evidence even if they had presented any.  As a matter of law, Petitioners have failed to meet their burden of proof.
TECHNICAL INFEASIBILITY

It is undisputed that providing LNP is not “technically unfeasible” for either Cass County or Craw-Kan.  Petitioners in these cases are LNP-capable.  “They have made the necessary investments in their switch, the necessary arrangements with vendors to provide database administration and they can provide local number portability.”  (T-216, ll. 7-11; Schoonmaker Direct, Exh. 1, p. 18, ll. 5-8.)  Neither Petitioners nor Staff argued this point in their Initial Brief.

THE PUBLIC INTEREST

Petitioners argue that modification of their LNP obligations “is in the public interest because the Companies’ customers will see little benefit from intermodal LNP, and they should not bear the transport costs for wireless carriers and wireless customers.  Moreover, there is little demand for wireline-to-wireless LNP in rural areas at this time, and modification will not impede wireless competition, which is already robust in rural areas.”  (Petitioners’ Initial Brief, page 12)


The question of benefit to Petitioners’ customers is addressed elsewhere in this Reply Brief.  It is not part of the Section 251(f)(2) standard for suspension or modification of LNP requirements.  Rather, it is an argument that is better made to the Congress or to the FCC, for it goes to the underlying public policy decisions that have already been made by those bodies in establishing the obligations that are sought to be avoided by Petitioners in these cases.


The question of customer demand for intermodal LNP is also irrelevant, as a matter of law, to the instant cases, as discussed in a separate section of this Reply Brief, “Customer Demand.”  It is not part of the statutory standard for suspension or modification of LNP obligations.  Nor is it logical that substantial customer demand would have developed yet for a service that is neither offered nor marketed in Petitioners’ service areas.  The existence of cellular service in Petitioners’ service areas is likewise irrelevant, as a matter of law, to these cases.  The sole issue in these cases is whether the Petitioners have met the statutory standard for suspension or modification of their LNP obligations under 47 U.S.C. Section 251(f)(2).  They have not.


The Petitioners’ quote from the Utah Public Service Commission is a throw-back to the “good old days” of state regulation.  To decide that “no customers have expressed a desire for the capability and, likely, few would avail themselves of the capability if made available,” as quoted in Petitioners’ Initial Brief at page 13, is reminiscent of the days when the Public Service Commission of Missouri used to decide whether another dump truck service was needed to haul gravel from Chamois to Palmyra.  Does Jefferson City (or Salt Lake City) know better than the market?  Perhaps the Utah Commission had evidence from a psychic in its case.  In any event, as stated above, the current demand for a yet-to-exist service is irrelevant to these cases, as a matter of law.

Since none of the first three standards of Section 251(f)(2) has been met on the record of this case, there is no “public interest” question before the Commission, as a matter of law.  However, even if the Commission felt a “public interest” evaluation was necessary, the issue is answered by Missouri and federal law.  Not only has federal law promoted telecommunications competition, especially since the 1996 Act, but Missouri state law promotes competition in telecommunications markets in S.B. 507 (1996), now part of Chapter 392, RSMo. (See, “purpose clause” in Section 392.185 and the “intent” language in Section 392.200.4(2), clearly expressing the policy of the State of Missouri to promote competition in the telecommunications industry.) 

Therefore, if the “public interest” issue was even reached in these cases, Western Wireless submits that denying the customers of Cass County and Craw-Kan the benefits of competitive telecommunications choices in their service territories in rural Missouri would be inconsistent with the public interest, convenience and necessity, with the legislative policies of the State of Missouri, with the Federal Telecommunications Act of 1996 and with Orders of the Federal Communications Commission.  (See, Initial Brief of Western Wireless, pp. 25-26).  

“TOLL CALLS?”

On page 2 of its Initial Brief, Staff states that Craw-Kan customers must dial wireless customers using the “1+” dialing pattern and pay a toll to complete the call, and that this would also be true for Cass customers calling Western Wireless customers because those calls are rated at Butler, outside the MCA area.  Staff states:  “The toll occurs because of the nature of the routing of the call that takes place.”


As stated above, this “toll call’ argument is a red herring that, unfortunately, has carried great weight with the Commission.  A toll occurs on those calls today not because of the nature of the routing, but because of the nature of the rating of the call.  Today, that call is a “toll call.”  A ported call under the FCC’s LNP order would be a local call.  “A call to a ported number may require routing to a point that is not in the originating rate center, but this does not impact the rating of the call nor does it define the call as interexchange.  Further, an intermodal call originating from a rate center from which a number was ported to a wireless carrier is, by definition, within the local calling area.”  (Williams Surrebuttal, Exh. 22, p. 2, ll. 3-8).  As Mr. Williams of Western Wireless went on to explain, “The FCC has made explicit that this intermodal call is within the local calling area and these calls maintain their rate center designation.”  (Id., at ll. 9-12)


Thus, what Petitioners and Staff are telling the Commission is that a call to a wireless customer that today would be a toll call, will still be a toll call if the customer has ported his former home phone number to his cell phone.  However, no evidence was presented in these cases that would explain how dialing a 7-digit number could result in it being routed to the caller’s presubscribed interexchange carrier.  Only calls dialed as “1+” would be routed to the caller’s presubscribed interexchange carrier.  The only way the call could become a toll call would be if the ILEC routed it to an interexchange carrier, in which case, presumably, the ILEC would be the toll customer and receive the toll bill.  This might be a solution to the Petitioners’ routing concerns, or it might inspire them to finally find out what other routing arrangements are, in fact, available.

Any attempt by Petitioners to require their customers to dial extra digits (e.g., 1-plus seven digits) to reach a wireless customer with a locally rated number (whether ported or not) would violate the FCC’s local dialing parity rule, which provides:

A LEC shall permit telephone exchange service customers within a local calling area to dial the same number of digits to make a local telephone call notwithstanding the identity of the customer's or the called party's telecommunications service provider.

In fact, the FCC recently proposed fining CenturyTel $100,000 for failing to properly route calls to wireless customers with ported numbers.
 (Cited in Williams Rebuttal, Exh. 21, at p. 15)


Toll charges will certainly not result to customers dialing ported numbers under the Minnesota plan, nor the Utah plan, both discussed elsewhere in this Reply Brief, nor do they occur today when Western Wireless customers place calls to wireline customers of Petitioners.  The fact that the routing of a call takes it beyond the Petitioners’ rate center does not inherently make that call a toll call.  This issue has just been used by the ILECs, including Petitioners herein, as another excuse to avoid meeting their LNP obligations.

“ONLY A FEW CUSTOMERS”

Petitioners argue, at page 8 of their Initial Brief, that “the possibility that a few customers may desire to port their numbers is outweighed” by other factors, and that their customers “should not be required to bear the ongoing costs of transporting traffic, especially since such costs may ultimately have to be borne by the remaining customers who do not want to have their numbers ported.”  These are arguments that defy the federal law the Commission is called upon in these cases to enforce and implement.  Nowhere in 47 U.S.C. 251(f)(2) is it stated that some threshold of customer demand for LNP must be met before an ILEC is required to implement it.  Therefore, this argument is irrelevant, as a matter of law.  Further, as discussed fully in WWC’s Initial Brief in these cases, Petitioners’ “estimates” of demand for wireline-to-wireless LNP are gravely flawed and self-fulfilling.  See discussion, “Customer Demand,” WWC Initial Brief, pages 27-29.


In addition, the notion that Petitioners’ customers should not be required to bear the ongoing costs of LNP since “such costs may ultimately have to be borne by the remaining customers who do not want to have their numbers ported” flies in the face of the federal statutes and rules that the PSC is called upon to enforce in these cases.  As a matter of law, intermodal local number portability is required and a mechanism has been established by which Petitioners can pass their implementation costs to customers.  This argument by Petitioners is not an argument under Section 251(f)(2) – it is an argument to the Congress and the FCC about questions that have already been answered as a matter of law.  It asks the Commission to undertake a responsibility it does not have – it addresses the underlying public policy decisions that have already been made by Congress and the FCC.


LNP is a requirement of federal law, and Western Wireless simply seeks to have Cass and Craw-Kan follow that law.  

COURT CHALLENGES

Petitioners observe that two federal court challenges are currently pending to examine the FCC’s Intermodal Order.  (Petitioners’ Initial Brief, pages 8-9)  The Commission must also be aware that the courts and the FCC have refused to stay the Intermodal Order.
  It is the law.  


The Commission has a responsibility to enforce the LNP requirements imposed by federal law, and not to grant suspensions or modifications of those requirements without requiring that the strict standards of Section 251(f)(2) are met.  The failure to apply those statutory standards could, in itself, lead to court challenges of the Commission’s orders.  (Williams Surrebuttal, Exh. 22, p. 9, l. 11-14)

DETAILS OF “MODIFICATION”

Staff recommends that the Commission “modify” the FCC’s LNP requirements to provide that if the Petitioners receive a request for wireline-to-wireless local number portability, they should notify the wireless carrier that it is not the Petitioners’ responsibility to establish facilities or arrangements with third-party carriers to transport calls on a local basis to a point outside of the Petitioners’ respective local service areas.  (Staff Initial Brief, page 6).  This “modification” would directly violate the Act and FCC rules.  See, Western Wireless Initial Brief, pages 5-7 and 12-15, and page 30.  It is also contrary to the testimony of Staff’s own witness, who testified that it is not the wireless carrier’s responsibility to bear the transport costs associated with intermodal porting, and that wireless carriers should not be required to establish a point of presence in the Petitioners’ service territories.  (Dietrich Rebuttal, Exh. 11, p. 4, l. 20 to p. 5, l.1; and p. 5, ll. 19-22).  Staff can’t have it both ways.  If the wireless carriers are not responsible, and neither Petitioners nor their customers are responsible, who is?


Staff goes on to argue that, absent a ruling by the Commission, it is possible that customers of the Petitioners “will find themselves charged for placing calls to former Cass County or Craw-Kan customers who have ported their numbers, even though the individual placing the call believes they are making a local call and will not be subject to toll charges.”  (Staff Initial Brief, p. 6).  As discussed more thoroughly above, under “Toll Calls?,” there is no evidence in this record that would explain how dialing a 7-digit number could result in a toll charge to the dialing customer.  Only by dialing “1+” would that customer trigger toll charges to his or her account.  


Staff also says that the proposed “modification is in keeping with Section 251(f)(2)(A)(ii), because the expense of entering into business arrangements with intermediaries, an unnecessary endeavor in the absence of number portability as directed by the FCC, creates an undue economic burden on the incumbent local exchange company . . . .”   (Staff Initial Brief, page 6). However, there is no “absence of number portability as directed by the FCC.”  The FCC has duly ordered Petitioners to provide LNP. 
  Perhaps Staff forgot.


Finally, Staff continues to recommend that Petitioners be directed to establish an intercept message for seven-digit dialed calls to ported numbers “where the required facilities or appropriate third-party arrangements have not been established” (Staff Initial Brief, page 7), although Staff says it is no one’s responsibility to establish them.  The message “will inform subscribers that the call cannot be completed as dialed . . . .”
  (Id.)  This misrouting of ported calls to an intercept message would be in clear contravention of the ILECs’ FCC-mandated routing obligations under federal law, as discussed in detail in Western Wireless’ Initial Brief, pages 12-15
; would violate the FCC’s local dialing parity rule, would illegally and unfairly put the onus on the wireless carrier, and would be inconsistent with the Telecom Act’s definition of LNP.  (Western Wireless Initial Brief, pages 29-31). 

UTAH STIPULATION

Petitioners try to make much of Western Wireless’ signature on a stipulation and agreement in an LNP case in Utah.  (Petitioners’ Initial Brief, pages 14-15).  That stipulation provided that if Western Wireless elected not to establish a direct two-way point of interconnection within each rural ILEC’s network, it would be financially responsible for all costs related to the routing of traffic outside a [small ILEC’s] network district.”  Petitioners opine, “Curiously, Western Wireless opposes what appears to be Petitioners’ identical proposal for modification in Missouri.”  (Id., at page 15).


In Utah, the Commission had granted a one-year suspension of LNP requirements before Western Wireless got into the case.  The Commission granted Western Wireless’ motion for reconsideration of that order, and the parties successfully sought a negotiated outcome that resulted in LNP being implemented much sooner than it otherwise would have been.  There were other factual differences from the instant cases, as well.


In addition, what Western Wireless finds curious is that Petitioners would make such a disingenuous argument to this Commission in light of what actually transpired in this case in terms of settlement “negotiations.”  Western Wireless’ willingness to seek and reach a stipulated outcome in these cases was made apparent, and of record, in Western Wireless’ very first appearance in these cases, at the “On-the Record Presentation” in all 37 cases on May 5, 2004.  (T-115-116).  Unfortunately, as Mr. Williams of Western Wireless later testified in these cases, “the LNP Orders already issued by the Commission have removed parity from the negotiations between Western Wireless and the Petitioners in this proceeding.  The grant of modification and delay on the basis of very limited evidence has had an inevitable chilling effect on the likelihood of the parties to this case reaching any negotiated settlement.”  (Williams Surrebuttal, Exh. 22, p. 8, l. 14 to p. 9, l. 3).  Western Wireless’ settlement offer to Petitioners received, to say the least, a chilly reception.


It is unfortunate that Missouri’s rural ILECs opted to stonewall their LNP obligations rather than seek a solution.  Mr. Williams testified about the creative solution crafted jointly by the industry players in the State of Minnesota, spearheaded by the ILECs themselves.  (Williams Surrebuttal, Exh. 22, p. 3, l. 17 to p. 4, l. 23, and p. 5, ll. 1-6, and attachment to Exh. 22, RW-5; KLM Transcript, TO-2004-0401, T-341, ll. 7-15).  To thumb their noses at the LNP obligation and at Western Wireless’ settlement offer, and then try to make Western Wireless look inconsistent because it reached a settlement with more willing ILECs in Utah but could not here, is the height of hypocrisy.

THE HORSE STORY

Petitioners Initial Brief relates, with obvious relish, a story told by Chairman Gaw during the May 5, 2004 consolidated hearing in these cases, about a farmer with a horse.  (Petitioners’ Initial Brief, page 11; T-67, ll. 8-15).  With all due respect, the story does not fit these cases.  The public purpose of LNP obligations is the promotion of competition – the public is the intended beneficiary of those obligations, not wireless carriers or any other private entity.  As the FCC stated in its November 2003 Intermodal Porting Order, “The focus of the porting rules is on promoting competition, rather than protecting individual competitors.”


The argument of the Petitioners, and “the horse story,” appear to go to the underlying public policy decisions which have already been made by the Congress and the FCC concerning local number portability.  However, those underlying decisions are not at issue in the instant cases.  


The public policy as expressed by both the Congress and the Missouri General Assembly is to promote competition in telecommunications markets and services.   The Congress has mandated LNP.  The FCC has fleshed out that mandate over time, most recently in its Intermodal Porting Order.  The public policy as expressed in law is that the public benefits from intermodal porting, by increasing consumer choices.  Rural customers and communities benefit from increased competitive options comparable to those available in more heavily-populated areas of the State.   There are some costs to implement LNP, although none have been quantified in the evidence in the instant cases, but those are incidental to achievement of the public benefit.


LNP is a requirement of federal law, and Western Wireless simply seeks to have Cass and Craw-Kan follow that law.  Western Wireless continues to make this argument here, in the 36th and 37th Missouri LNP Cases – perhaps tilting at windmills.

CONCLUSION

In conclusion, Cass County Telephone Company and Craw-Kan Telephone Cooperative have not proven that modification of their LNP obligations under federal law is necessary to avoid a significant adverse economic impact on users of telecommunications services generally, nor that the requirement is unduly economically burdensome.  They have not shown technical infeasibility, nor that modification is consistent with the public interest, convenience and necessity.  47 U.S.C. Section 251(f)(2) Petitioners simply have not met their burden of proof based on the record of this case.


Cass County Telephone Company should be ordered to provide LNP to Western Wireless coincident with the expiration of its interim suspension on October 1.  Craw-Kan should be ordered to provide LNP to Western Wireless within six months of the submission by Western Wireless of its Bona Fide Request to KLM, i.e., by December 28, 2004.  (Williams Rebuttal, Exh. 21, p. 21; Williams Surrebuttal, Exh. 22, p. 9)


Western Wireless urges the Commission to uphold the competitive telecommunications policies of the State of Missouri and the integrity of Section 251(f)(2) and deny each of the Petitions for Suspension and Modification of LNP requirements in these cases.







Respectfully submitted,
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CELLULAR ONE

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to all counsel of record this 10th day of September 2004.







/s/ William D. Steinmeier

� 	47 C.F.R. § 51.207.  See also 47 U.S.C. § 251(b)(3).


� 	See CenturyTel Notice of Apparently Liability, File No. EB-04-IH-0012, DA-04-1304 (May 13, 2004).  CenturyTel recently paid this sum in response to this complaint.  See CenturyTel Order, File No. EB-04-IH-0012, DA 04-2065 (July 12, 2004).


� Order, In the Matter of Telephone Number Portability, United States Telecom Association and CenturyTel of Colorado, Inc. Joint Petition for Stay Pending Judicial Review, CC Docket No. 95-116 (rel. Nov. 20, 2003); Central Texas Telephone Cooperative, Inc., et al. V. FCC, No. 03-1405, U.S. Court of Appeals, D.C. Circuit, filed Nov. 21, 2003; USTA and CenturyTel v. FCC, No. 03-1414, U.S. Court of Appeals, D.C. Circuit, Order denying stay filed Dec. 4, 2003; USTA and CenturyTel v. FCC, No. 03-1414, U.S. Court of Appeals, D.C. Circuit, Order denying motion for expedited review filed Jan. 23, 2004.


� Mem. Op. and Order and Further Notice of Proposed Rulemaking, CC Docket No. 95-116, FCC 03-284 (rel. Nov. 10, 2003) “Intermodal Porting Order” – attached to Williams Rebuttal (Exh. 21) as Exhibit RW-1.


� In its Intermodal Porting Order, id., at 23713, the FCC clarified that the requirements of the LNP rules do not vary depending on how calls to the number will be routed after the port occurs.  Thus, a carrier may not refuse or condition a porting request based on routing issues.


� Id., at ¶ 27.
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