                        
              


 STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 17th day of June, 2003.

In the Matter of





)

C III Communications Operations, LLC

)








)

Application for Certificate of Service Authority
)








)

and






)

)
Case No. XA‑2003‑0356
C III Communications, LLC



)
Tariff Number YX‑2003‑2116

C III Communications Operations, LLC

)


Broadwing Communications Services Inc.
)

and Broadwing Telecommunications Inc.
)








)

Joint Petition for the Transfer of Assets and
)

Customers





)

ORDER APPROVING TRANSFER OF ASSETS

Syllabus


This order approves the joint application filed with the Missouri Public Service Commission by C III Communications Operations (C III Ops), C III Communications, LLC (C III), Broadwing Communications Services, Inc. (Broadwing‑CSI), and Broadwing Telecommunications, Inc. (Broadwing‑TI) (Broadwing‑CSI and Broadwing‑TI will be referred to as the Broadwing Companies) (all of the companies will be referred to as the Petitioners), to approve the transfer to C III Ops of the broadband business of Broadwing‑CSI, including the assets and customers of Broadwing‑TI.  After the transaction is closed, noted the Petitioners, Broadwing‑TI and Broadwing‑CSI will surrender their Certificates. 


Upon the closing of the proposed transaction, the Petitioners stated that C III Ops will be renamed Broadwing Communications, LLC.  The Petitioners further noted that they sought the certificate in the name of C III Communications Operations, LLC.  (The Commission notes that proposed tariffs and a certificate of service authority are approved in a separate order in this case.)  Following the closing of the proposed transaction, according to the Petitioners, C III Ops will request the Commission to recognize its change of name.

The Parties


1.
C III Communications, LLC:  C III is a Delaware limited liability company and is the parent company of C III Ops.  C III does not provide telecommunications services.   After the transaction is closed, C III will be renamed Broadwing, LLC.  


2.
C III Communications Operations:  C III Ops is a Delaware limited liability company that is wholly‑owned by C III.  After the transaction is closed, C III Ops will be the licensed service provider and will enter into contracts with customers for telecommunications services.  C III Ops does not currently provide telecommunications services.  Accordingly, as a condition for the closing of the proposed transaction, C III Ops sought authority from the Commission to provide competitive telecommunications services.  Also after the transaction is closed, C III Ops will be renamed Broadwing Communications, LLC.  


3.
Special Purpose Entities:  Four special purpose entities, i.e., entities formed under the federal tax code which are limited to the acquisition and financing of specific assets, have been organized to hold the assets of C III Ops.  These entities include:  (i) C III Communications Real Estate, LLC, which will hold all of the real property used to provide the services offered by C III Ops; (ii) C III Communications IRU, LLC, which will hold all of the indefeasible rights of use, i.e., long‑term leases or temporary ownerships of a portion of the capacity of an international cable; (iii) C III Communications Assets, LLC, which will be used to hold all assets, other than those held by C III Communications Real Estate, LLC, or C III Communications IRU, LLC, used to provide the services; and (iv) C III Communications Employees, Inc., which will employ all the employees used to provide the services.  All of the special purpose entities are Delaware limited liability companies, except C III Communications Employees, Inc., which is a Delaware corporation.  All of them are wholly‑owned by C III Ops.  Upon closing, the special purpose entities will be renamed as follows:  (i) C III Communications Real Estate, LLC, will be renamed Broadwing Communications Real Estate, LLC; (ii) C III Communications IRU, LLC, will be renamed Broadwing Communications IRU, LLC; (iii) C III Communications Assets, LLC, will be renamed Broadwing Communications Assets, LLC; and (iv) C III Communications Employees, Inc., will be renamed Broadwing Communications Employees, Inc.


4.
Corvis Corporation:  Corvis, a Delaware corporation, sells optical network solutions and is the majority and controlling owner of C III.  Corvis does not hold any authority to provide telecommunications services.  


5.
Cequel III, LLC:  Cequel III is a Delaware limited liability company.  Cequel III is a minority owner of C III and controls less than one percent of the voting interests of C III.  


6.
Broadwing‑TI:  Broadwing‑TI is a Delaware corporation and is wholly‑owned by Broadwing‑CSI, a Delaware corporation.  Broadwing‑CSI is a wholly‑owned subsidiary of Broadwing Communications, Inc. (Broadwing Communications), a Delaware corporation, which in turn is a wholly‑owned subsidiary of Broadwing, Inc., an Ohio corporation.  Broadwing, Inc., is an integrated communications company that is composed of Broadwing Communications and Cincinnati Bell.  Broadwing Communications is a switched network provider and also offers data, voice, and Internet services.  Cincinnati Bell is a local exchange and wireless provider.  Broadwing, Inc., will have a minority non‑voting interest in C III.  After the closing of the proposed transaction, Broadwing, Inc.; Broadwing Communications; Broadwing‑CSI; and Broadwing‑TI will be renamed to a name that does not include “Broadwing.”


7.
Broadwing‑CSI:  This company is authorized to provide intrastate interexchange services in Missouri.  Broadwing‑CSI currently does not serve end‑use customers, but provides wholesale services to other carriers.  Broadwing‑CSI received its authority to provide telecommunications services in Missouri on August 11, 1995, in case number TA‑95‑387, under the name IXC Long Distance, Inc.  The Commission later recognized IXC‑LD’s change of name to IXC Communications Services, Inc., and then, in case number TO‑2000‑345, to Broadwing‑CSI.  Broadwing‑TI is authorized to provide resold intrastate interexchange services in Missouri.  Broadwing‑TI received its authority to provide telecommunications services in Missouri on November 19, 1993, in case number TA‑93‑296, under the name Network Long Distance, Inc.  The Commission later recognized Network’s name change of name to Eclipse Telecommunications, Inc., and then, in case number TO‑2000‑339, to Broadwing‑TI.  Broadwing‑TI currently resells Broadwing‑CSI’s long distance services to end‑use customers.    

The Transaction


On March 24, 2003, the Petitioners applied to the Commission for authority to transfer the broadband business of Broadwing‑CSI and the assets and customers of Broadwing‑TI to C III Ops.


The petition noted that, under a purchase agreement executed by the Petitioners on February 22, 2003, Broadwing‑CSI agreed to sell to C III its entire broadband business, which includes interstate and intrastate long distance and private line services.  A copy of the Agreement for the Purchase and Sale of Assets was attached to the pleading as Attachment 1.  Petitioners stated that C III, through its wholly‑owned subsidiary, C III Ops, will continue to provide service to all of Broadwing‑CSI’s and Broadwing‑TI’s existing customers under the trade name “Broadwing.”  The Petitioners added that C III Ops will retain all of Broadwing‑CSI’s current employees. 


The Petitioners alleged that the proposed transaction must be structured as an asset sale rather than a transfer of control because of federal and state income tax implications.  As a result, the Petitioners informed the Commission, substantially all of the assets of Broadwing‑CSI, including all of the assets and customers of its wholly‑owned subsidiary, Broadwing‑TI, will be transferred to C III Ops.  Attached to the pleading, as Attachment 2, were organization charts depicting the proposed transaction.  As shown in the charts, the Petitioners pointed out that C III Ops will hold the operating authority and the customer contracts.  According to the Petitioners, four special purpose entities, which are wholly‑owned subsidiaries of C III Ops, have been organized to hold the acquired assets and the employees.  


The Petitioners indicate that the assets to be transferred to C III Ops are substantially all of the assets and customers of Broadwing‑CSI and Broadwing‑TI.  These assets include the following personal property:  inventory, equipment, accounts, general intangibles, contract rights, instruments, investment property, all other personal property, and the proceeds and products thereof.  The Petitioners included a schedule of the affected real property as Attachment 13.  The Petitioners pointed out that most of the real property located in Missouri is a part of Broadwing‑CSI’s nationwide telecommunications network.  The real property, said the Petitioners, is currently held by Broadwing Communications Real Estate Services, LLC, a Delaware limited liability company and a wholly‑owned subsidiary of Broadwing‑CSI, who is also a party to the Agreement.  The Petitioners intend that the real property will be transferred to C III Communications Real Estate, LLC.  The Petitioners stated that any references in any of their pleadings or attachments to transferring real property to C III Ops actually means C III Communications Real Estate, LLC.  Further, continued the Petitioners, the entire customer base of Broadwing‑TI will be transferred to C III Ops, as will the existing service arrangements between Broadwing‑CSI and its carrier customers.  Broadwing‑TI said it has approximately 8336 customers in Missouri.

Public Interest


The Petitioners stated that the proposed transaction would be seamless and transparent to Broadwing‑TI’s Missouri customers.  As part of the Agreement, C III Ops would purchase the trade name “Broadwing,” and would continue to provide service under that name.  According to the Petitioners, customer invoices would continue to be issued in the same format in which they were issued prior to the transaction.  The only change on the invoice would be that “Broadwing Communications, LLC” would appear on the invoices in place of Broadwing‑CSI and Broadwing‑TI.  The Broadwing logo would still appear on all invoices.  The Petitioners attached as Attachment 14 copies of proposed sample invoices from Broadwing‑CSI, Broadwing‑TI, as well as C III Ops.  


In addition, the Petitioners said, there would not be a change in the customers’ presubscribed interexchange carrier because C III Ops would also acquire Broadwing‑CSI’s and Broadwing‑TI’s carrier identification codes.  As a result, the Petitioners said, the local exchange carriers would not be required to make any changes to their customers' presubscribed interexchange carrier codes, thus avoiding mistakes or delays in changing a presubscribed interexchange carrier for a customer.  


Finally, the Petitioners said, there would not be any changes in customer service personnel, telephone numbers, website addresses, account managers, etc.  As a result, the Petitioners allege, customers would continue to receive the best possible service and would continue to be able to contact their service provider in the same way they always have.  In addition, said the Petitioners, the regulatory contacts would remain the same.

Staff Recommendation


The Staff of the Commission filed its recommendation and memorandum on May 7, 2003, recommending that the Commission approve the proposed transaction.  Staff noted that, according to the application, the transaction is not a result of bankruptcy.  Staff pointed out that Section 392.300, RSMo 2000, and Commission Rule 4 CSR 240‑2.060(7) govern

the sale of assets.  The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.
 


According to Commission rules, competitively‑classified companies are required to provide minimal information in applications to merge, to consolidate, or to sell or transfer assets.  Staff cited Commission Rules 4 CSR 240‑3.520(1) and 4 CSR 240‑3.525(1), which exempt competitive telecommunications companies from the requirement to provide the reasons that the proposed transaction is not detrimental to the public interest.  Nevertheless, Staff stated, based on the limited information provided to Staff, Staff did not believe that this particular transaction will be detrimental to the public interest.  Staff pointed out that the only companies this transaction involved are competitively‑classified companies and the transaction is not detrimental to the public interest since the customers have already received advance notice and can freely switch to another provider.  


Staff noted that when this transaction is completed, the affected customers will be switched to a different company.  Staff stated that it has no objections to waiving Commission Rule 4 CSR 240‑33.150, i.e., the “anti‑slamming” rule, for this transaction because affected customers have been adequately notified of the transaction.  Staff pointed out that the customer notification was filed with the application.  

Decision


The Commission has reviewed the application and Staff’s recommendation and memorandum.  The Commission finds that the proposed transaction is not detrimental to the public interest and should be approved.  The Commission finds that waiver of Commission Rule 4 CSR 240‑33.150 is consistent with the purposes of Chapter 392, RSMo.  The Commission also finds the waiver is reasonable and should be granted.

IT IS THEREFORE ORDERED:
1. That the transfer to C III Communications Operations of the broadband business of Broadwing Communications Services, Inc., including the assets and customers of Broadwing Telecommunications, Inc., is approved.

2. That the parties must file a notice with the Missouri Public Service Commission that they have completed the proposed transaction, no later than ten business days after the transaction has occurred.

3. That, if they have not done so already, the parties must by August 1, 2003, notify the customers of Broadwing Communications Services, Inc., and Broadwing Telecommunications, Inc., of the change in the customers’ service provider, using a form substantially similar to the sample customer notice attached to the parties’ application.

4. That the parties must file by August 18, 2003, a notice with the Missouri Public Service Commission that they have complied with the notice provisions of this order.

5. That the requirements of Commission Rule 4 CSR 240‑33.150 are waived, if the parties provide the notice ordered above to the customers of Broadwing Communications Services, Inc., and Broadwing Telecommunications, Inc. 

6. That Broadwing Communications Services, Inc., must file with the Missouri Public Service Commission a request to cancel its certificates of service authority by June 27, 2003.

7. That Broadwing Telecommunications, Inc., must file with the Missouri Public Service Commission a request to cancel its certificates of service authority by June 27, 2003.

8. That C III Communications Operations, LLC, must file with the Missouri Public Service Commission a request to recognize its name change to Broadwing Communications, LLC, by June 27, 2003.

9. That this order will become effective on June 27, 2003.








BY THE COMMISSION

( S E A L )

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Simmons, Ch., Murray, Gaw and Forbis, CC., concur

Clayton, C., not participating

Hopkins, Senior Regulatory Law Judge

� See State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
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