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)







Respondent.

)

DIRECTOR’S POST-HEARING MEMORANDUM

COMES NOW the Director of the Manufactured Housing and Modular Units Program of the Public Service Commission (“Director” and “Commission”) and for his Post-Hearing Memorandum states as follows:

During and at the conclusion of the on-the-record presentation by the parties supporting the proposed Stipulated Agreement in this matter, held on June 9, 2004, several questions were asked of Director’s counsel concerning this case:

First, it was asked if Kurt Naeger, the subcontractor hired by Coachman Homes of Eureka, Inc. to anchor the home of David and Dixie Hatfield might have committed a criminal violation in using anchors that had been cut off and anchors that were missing stabilizer plates. Chapter 700 gives the Commission certain powers relating to manufactured home anchoring. Section 700.065, RSMo (2000) states that “[a]ll manufactured homes located in this state shall be anchored and tied down in accordance with the standards promulgated by the commission pursuant to the provisions of sections 700.010 to 700.115.” Section 700.076.2, RSMo (2000) states that “[t]he commission shall have authority to promulgate regulations relating to manufactured home or modular unit tiedowns or anchors setting minimum standards for both the manufacture and installation of tiedowns and anchors.” 

Section 700.045, RSMO (Supp. 2003) lists the acts that are declared misdemeanors under Chapter 700, and those apply only when committed by a manufacturer or dealer.  However, at the time Mr. Naeger anchored the Hatfield home, the Commission did not have authority to regulate subcontractor installers of anchors.  Counsel for Director has been unable to find any specific violation of any criminal statute in Missouri that Mr. Naeger may be liable for. However, this office will nonetheless contact the Office of the Prosecuting Attorney in Franklin County if the Commission wishes it.

Secondly, Commissioners also asked what power, if any, the Commission possesses to make Ms. Hatfield as “whole” as possible, considering her damages.  Section 700.115.2, RSMo (2000) provides that someone who violates the provisions of Chapter 700 “shall be liable to the state of Missouri for a civil penalty in an amount which shall not exceed one thousand dollars for each such violation.  Each violation of this chapter shall constitute a separate violation with respect to each manufactured home or with respect to each failure or refusal to allow or perform an act required by this chapter; except that, the maximum civil penalty may not exceed one million dollars for any related series of violations occurring within one year from the date of the first violation.” 

In addition, Section 700.100.3(6), RSMo (Supp. 2003) provides that the Commission may suspend, revoke, or place on probation a dealer’s registration if it fails “to arrange for the proper initial setup of any new manufactured home or modular unit sold from or in the state of Missouri, unless the dealer receives a written waiver of that service from the purchaser or his or her authorized agent.”

However, Chapter 700 does not authorize the Commission to make whole a homeowner who has been damaged by the actions of an anchor installer.  However, in Section 700.076.4, the Legislature has provided such a remedy to the homeowner. That section provides that “[w]henever a person who engages in the business of installing anchors, tiedowns, or over-the-roof ties or who engages in the business of manufacturing such devises for use in this state does so in a manner not in accordance with the minimum standards set forth by the commission, a person aggrieved thereby may bring an action in the appropriate court for actual damages and attorney’s fees.  In addition, the court may provide appropriate equitable relief including the enjoining of a violator from engaging in further violations.  Whenever it is established to the satisfaction of the court that a willful violation has occurred, the court shall award punitive damages to the aggrieved party.”

Thirdly, the Commission asked counsel if it would be possible to report a possible complaint concerning Ms. Hatfield’s home insurer, on her behalf.  Section 374.085.1, RSMo (2000) provides in relevant part that “[t]he division of consumer affairs of the department of insurance shall perform the following functions: (1) The division shall receive complaints and inquiries from the general public concerning insurance companies….” Therefore, it would appear that this agency, Ms. Hatfield, or anyone else is allowed to make such a complaint.

WHEREFORE, the Director prays that the Commission accept this Post-Hearing Memorandum.

Respectfully submitted,
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