BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Petition of Missouri- )

American Water Company for Approval ) File No. W015-0211
to Change its Infrastructure System )
Replacement Surcharge (ISRS). )

REPLY IN SUPPORT OF APPLICATION FOR REHEARING

COMES NOW the Office of the Public Counsel (Puliliounsel) and for its Reply in
Support of Application for Rehearing states asofoH:

MAWC's Interpretation of Section 393.1003 Is Wrong

In its Application for Rehearing, OPC first conteritflissouri-American Water’s request
for relief in this case exceeds the scope of then@ssion’s authority” because Missouri-
American Water Company (MAWC) is not a water cogtimn providing service in a charter
county with a population in excess of one milliothabitants, as required by § 393.1003.1.
Importantly, in its Response MAWC does not disptite two underlying bases for Public
Counsel’s Application — that the issue concernseaigguisite to the Commission’s authority to
act and that the 2010 Missouri Census shows thasddri has no charter counties with more
than one million inhabitanfSMAWC instead rests its weak defense of its ISRBlieation on
an unnatural and incorrect interpretation of theapl “as of August 28, 2003,” in § 393.100%.1.

MAWC's defense fails for at least two reasons.

! Office of the Public Counsel’s Application for Ratirg, p. 3, File No. WO-2015-0211 (Doc.
No. 36).

’SeeMAWC'’s Response to Public Counsel Application feldiring File No. WO-2015-0211
(Doc. No. 37) (“MAWC'’s Response”).

*Mo. Rev. Stat. § 393.1003.1 (Supp. 2014).



Text, Structure and Legislative History of the Giat
A straightforward analysis of the text, structumed legislative history of the statute
forecloses the argument MAWC presents. As pertiherg, 8 393.1003.1 states as follows:
Notwithstanding any provisions of chapter 386 amd thapter to
the contrary, as of August 28, 2003, a water caipam providing
water service in a county with a charter form ofgmment and
with more than one million inhabitants may file atipon and

proposed rate schedules with the commission toblestta or
change ISRS rates schedules....

MAWC suggests that the phrase “‘as of August 28306 creates a ‘snapshot’ test for water
ISRS qualification. That is, ‘AS OF AUGUST 28, 20Q03vas the applicant: 1) a water
corporation; 2) providing service in a charter dyur8) which has more than one million
inhabitants?”

First, if the legislature meant the law to say tMAWC really wants it to say, the better
and more natural way to draft such language woeldobplace “as of August 28, 2003,” right
behind the population requirement in the statutee $tatute would then read, “more than one
million inhabitants as of August 28, 2003...." In thaay the rule of last antecedent would
almost certainly operate to confirm that the phraseof August 28, 2003” was intended to place
a date-based qualification on the population resmént the law imposes on water ISRSBut
this is not what the legislature said, leaving MAWEh its strained analysis.

There is a much more natural interpretation oftéxt available than the one offered by

MAWC and one that operates consistent with candmssatutory construction. By placing “as of

“Id.
*MAWC'’s Response, p. 2.

® SeeElliott v. James Patrick Hauling, Inc490 S.W.2d 284, 287 (Mo. 1973) (explaining rule o
last antecedent).



August 28, 2003” where it did, the text can be nipteted as advancing either or both of the
following legislative goals: 1) making clear thdegtive date of the water ISRS is not impacted
by the emergency clause adopted for other prowsionthe Senate Substitute for Senate
Committee Substitute for House Bill 208, and/oreBsuring that eligible utilities can file for a
water ISRS with the Commission immediately uponléves effective date and without waiting
thereafter for the Commission to adopt rules.

As to the first interpretation, Senate Substitute $enate Committee Substitute for
House Bill No. 208 as passed — though not as intted — enacts several new sections “relating
to the public service commission, with an emergemtause for certain section.’As
introduced, House Bill 208 was an act “relatedht® public service commission’s jurisdiction of
consumer-owned electric corporations” without anesgency claus®.Not until the Senate
Substitute of the bill did it include an emergerstguse’ And not until the Senate Substitute
received debate on the floor and Senate AmendmentlNidded onto the bill's text, was the
water ISRS included in the a¢l. However, the emergency clause related only t618826 and
91.030 and not to the water ISRS sections.

Given these order of events in the Senate, th@lude phrase “as of August 28, 2003,”
in Senate Amendment 1 may be fairly read to refileetlegislature’s intent that passage of the
water ISRS did not, in the Senate’s opinion (withickh the House later concurred) constitute an

emergency requiring its language to take effect euiately upon gubernatorial action. While

SeeS.S. for S.C.S. for H.B. 208, ¥2%Gen. Ass., TReg. Sess. (Mo. 2003) (enacted).
8 SeeH.B. 208 (as introduced).

® Journal of the Senate, ¥ZGen. Ass., TReg. Sess., Seventy-Third Day p. 80, 81 (Mo. May 1
2003).

9d. at 88.



some may argue that such an interpretation renters‘as of August 28, 2003” language
unnecessary because the state constitution alsgsehks to a statute’s effective ddtéhe rule
of statutory construction establishing a presunmptigainst rendering language superfluous or
unnecessary is merely that, a presumption, andtialssoluté? From time to time - albeit rarely
- superfluous text does exist in a statute, antrtizgy be the case he're.
However, this Commission and any court reviewirsgdiécision can avoid reaching this
conclusion if the Commission (or court) concurshwitublic Counsel’'s second interpretation —
that the language exists to permit the eligibleaewatorporation to seek an ISRS even if the
Commission has not yet adopted formal rules gowgrthe ISRS.
In passing the water ISRS, the legislature affordeel Commission the power to
promulgate rules to implement the new law. Secs®8.1006.10 states:
The commission shall have authority to promulgaties for the
implementation of sections 393.1000 to 393.10814, only to the
extent such rules are consistent with, and do nefayd the
implementation of the provisions of sections 393.1000 to
393.1006"

The phrase “as of August 28, 2003,” and its placemgthin § 393.1003.1, when read with

reference to the whole act, is clearly intendethsoire that eligible water ISRS applicants do not

Mo. Const. art. Ill, §§ 20(a) & 29 operate sucht thagust 28' of any year, being 90 days after
adjournment of the general assembly on Md¥, 8the effective date of those duly enacted
laws not bearing an emergency clause.

12SeeHyde Park Hous. Partnership v. Dir. of Re850 S.W.2d 82, 84 (Mo. 1993) (citigiate
ex rel.Union Elec. Co. v. Pub. Svc. Comma5 S.W.2d 626, 628 (Mo. App. W.D. 1988).

¥3SeeKing v. Burwel] 576 U.S. _ ,  (2015) (Roberts, CJ.) (slip apl4) (citing_amie v.
United States Truste840 U.S. 526, 536 (2004) and applying analogam® of statutory
construction).

“Mo. Rev. Stat. § 393.1006.10 (Supp. 2014) (empleakigd).



have consideration of their petitions delayed bseaadministrative rules have not yet been
promulgated. Indeed, this interpretation is coesiswith the legislative history.

In the 2003 session of the legislature, House &8 was the only bill with a water ISRS
to become truly agreed to and finally passed. dt b on the penultimate day of session that
year’® The language adding the water ISRS to the biluoet two days prior to the end of
sessiort® Earlier in the session, the legislature considatddast three other bills which, at some
point in their respective existences, included wi&S language. In the House, House Bill 426
was the water ISRS bill as introduced that yédnterestingly, HB 426 contained no language
limiting the eligibility of an ISRS to charter cous with populations in excess of one million
inhabitants. Moreover, instead of using the phfaseof August 28, 2003,” HB 426 used the
phrase “immediately upon effectuation of 88 393.@9393.1006.” HB 426 was voted due pass
out of committee but died thereafter when its psmns were incorporated (with some change)
into the House’s version of an omnibus utility bilkt session.

Lest MAWC think there is hope HB 426 somehow shdtlweg the change to the phrase
“as of August 28, 2003” is correlated to the addfitiof a population qualification on ISRS
eligibility, a review of the other vehicles for teater ISRS that year takes away such hope and
demonstrates no such correlation exists. When WaRE language was added to HB 404, the

aforementioned house omnibus utility bill that yetlue text switched from the “immediately

5Journal of the House, ¥Gen. Ass., IReg. Sess., Seventy-Second Day, p. 66 (Mo. May 15,
2003).

16 Journal of the Senate, ¥&Gen. Ass., 1 Reg. Sess., Seventy-Third Day, p. 88. (Mo. May 14,
2003).

7 SeeH.B. 426, 99° Gen. Ass., TReg. Sess. (Mo. 2003) (introduced Feb. 6, 2003).



upon effectuation” language to the phrase “as ajusti 28, 2003*® However, the text did not
include any population-based limitation on wateR$Seligibility.® Further, the original Senate
ISRS bill, SB 125, included the *“as of August 2&03” language from the date of its
introduction®® The Senate Committee Substitute for SB 125 & 496 mcluded the phrase “as
of August 28, 2003*! Neither version of SB 125 included any populati@sed limitation on
water ISRS eligibility?* but all contained language permitting the Commis$d receive water
ISRS applications even before rules had been pigated to give effect to the new law.
Unconstitutional Result of MAWC's Interpretation

MAWC fails to note in its Response that on Augudt 2003, there was only one charter
county in Missouri which had more than one milliohabitants — St. Louis County. Under
MAWC's proposal, no other county in Missouri cowdder meet the requirements of Section
393.1003 because no other county in Missouri hadnaifion inhabitants as of August 28, 2003.
Therefore, the effect of MAWC'’s purported “snapshiesst is that Section 393.1003, and thus
the ISRS statutes for water corporations, was migant the enactment of that statute and for
perpetuity to apply only to St. Louis County. MAWXView would make the ISRS statutes for

water corporations a special law applicable oni$toLouis County.

18SeeH.C.S. for H.B. 404, 99 Gen. Ass., TReg. Sess. (2003) (voted due pass Mar. 13, 2003).
1d.

23eeS.B. 125, 9% Gen. Ass., IReg. Sess. (2003) (introduced Dec. 1, 2002).

2d.

2HB 404 died after being referred back to the budgetmittee and SB 125 was brought up

twice on the Senate floor and apparently filibustieisuggesting the prerequisites engrafted onto
HB 208 late in the session were indispensible ¢ddili’s final passage.



In Treadway v. Statethe Missouri Supreme Court reviewed a statutargeme to
determine whether the statues at issue there \peia or general statutes. The Supreme Court
specifically stated ifreadway

Article Il1, section 40(30) prohibits the passadeny local or special law "where

a general law can be made applicable.” Uncongiitatity of a special law is

presumedState ex rel. City of Blue Springs v. Risapra, 853 S.W.2d at 921,

and there must be "substantial justification” foxclading other political

subdivisionsld. Two inquiries are appropriate: "First, is the lawpecial or local

law? Second, if so, is the vice that is soughtdacbrrected ... so unique to the

persons, places, or things classified by the laav ghlaw of general applicability

could not achieve the same resulBZhool District of Riverview Gardens, et,al

supra, 816 S.W.2d 274.

Moreover, “a law is facially special if it is baseth closed-ended characteristics...a facially
special law is presumed to be unconstitutiGhiaknd, in fact, “population classifications are
open-ended in that others may fall into the clécsstibn.””> However, the effect of MAWC's
proposed “snapshot” test is that Section 393.1088 mveant from its enactment to apply only to
St. Louis County. In so doing, MAWC'’s interpretatjaf adopted, would convert § 393.1003.1
from a perfectly valid general law, to a speciat,land this cannot be the result MAWC se&ks.

It is not reasonable to believe the legislaturespd a special law intending the words “as

of August 28, 2003” to create a “snapshot” testviater corporation ISRS qualification when a

general law could easily be (and was) made appéc&ection 393.1003 identifies at least one

factor that may change, population. The use ofphase “as of August 28, 2003,” was not

“Treadway v. Stat®88 S.W. 508, 511 (Mo. 1999).

#Jefferson Co. Fire Protection Dist. Assoc. v. Bl@@5 S.W.3d 866, 870 (Mo. 2006).
2|d.

*There is no indication from relevant legislativetbry that the General Assembly adhered to
any of the procedural steps required by the statstiution (Art. Ill, 8 42) before passing the
law. This is likely because the General Assembtiyraht intend the law to be considered a
special law.



intended to be such a transformative clause tleaagplicability, indeed the constitutionality, of
this statute hinged solely on precisely what waiporations provided service in a charter
county which has more than one million inhabitaotsexactly August 28, 2003. Therefore,
MAWC's argument must fail.
Conclusion

To the extent any argument for rehearing previoosdyle is omitted in this Reply, Public
Counsel’'s hereby adopts and incorporates by refersnch argument(s) as is fully set forth
above. Further, Public Counsel's Application foehiearing should be granted because the
Report and Order of June 17, 2015, is unlawful andeasonable and leads to unjust and
unreasonable rates in violation of § 393.130.

WHEREFORE, Public Counsel respectfully restates its requegt tthe Commission grant

its application for rehearing and issue an ordgrctang MAWC's proposed tariff revisions.

Respectfully submitted,
OFFICE OF THE PUBLIC COUNSEL
/s/ Dustin J. Allison

By:
Dustin J. Allison
Mo. Bar Enrollment No. 54013
P O Box 2230
Jefferson City, MO 65102
(573) 751-4857
(573) 751-5562 FAX
Dustin.Allison@ded.mo.gov

#’Mo. Rev. Stat. § 393.130 (2000 & Supp.); see al8631003.1 (indicating that the ISRS may
be utilized “notwithstanding any provisions of...tlsisapter to the contrary...”).
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Dean L Cooper

312 East Capitol

P.O. Box 456

Jefferson City, MO 65102
dcooper@brydonlaw.com
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Office General Counsel

200 Madison Street, Suite 800
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Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Missouri-American Water Company
Timothy W Luft

727 Craig Road

St. Louis, MO 63141
Timothy.Luft@amwater.com

/s/ Dustin J. Allison




