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1 .

	

Complainant, Reed Kline , resides at 12408 Donovan Drive, St . Joseph,

Missouri 64505 .

2 .

	

Respondent, Missouri-American Water Company, located at 3901 Beck

Road, Suite B, St. Joseph, Missouri 64506, is a public utility providing service to

complainant's residence and development projects .

3 .

	

As the basis of this complaint, complainant states the following facts :

The Missouri-American Water Company (MAWC) has, basically, refused to install new

infrastructure in local developments here in St . Joseph, including mine. The reason given

by MAWC is that revisions recently made (on June 20, 2005) to the City of St . Joseph's

right-of-way management ordinance have hampered its now-common practice of

circumventing certain City Code provisions by obtaining private easements outside the

City's right-of-way. However, my development was platted prior to June 20, 2005,

which is significant because the specific language contained in the amendment states that

the June 20"' revisions are only applicable to actions subsequent to its passage . Although

MAWC has since agreed to proceed with providing service in these previously-platted

developments, I am concerned about what might happen in the future, (in developments

platted after June 20, 2005), due to certain information I have recently been made aware

of. More specifically, that MAWC has implemented a new policy, which pre-dates the

City's June 20, 2005 ordinance, wherein it will no longer place its facilities in any public
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rights-of-way or public utility casements (not just in St. Joseph, but anywhere in the State

of Missouri) unless it either : 1) has a specifically named property interest, or 2) the

municipality or developer provides it with unlimited cost indemnifications forever into

the future .

By placing its water lines exclusively in easements in which it has a property

interest, MAWC is able to bypass its obligations to pay for the cost of relocation or

adjustment of its mains at its own expense when the relocation occurs as a result of a

public improvement - basically, it wants somebody, other than MAWC, to foot the bill

for these costs . MAWC is, essentially, refusing to provide service/withholding service, in

violation of the provisions of its tariff. MAWC may argue that it is not refusing to

provide service/withholding service because it is simply in the process of "negotiating an

agreement" with the developer and/or the municipality regarding the property interest

and/or the indemnification language . However, the result is that MAWC is refusing to

provide service/withholding service unless developers sign-off on its form language .

Developers are often-times under extreme pressure to move their developments along .

Time is money. MAWC knows this, which makes its tactics all the more repugnant .

4 .

	

The complainant has taken the following steps to present this complaint to

the respondent : 1, and other developers, have had discussions with MAWC about this

issue . MAWC initially took the position that the City Council needed to repeal the recent

amendments made to the City's right-of-way management ordinance before it would

once again begin providing service . This is the reason why a group of developers

approached the City Council at its meetings on August 1, 2005 and August 15, 2005

seeking relief. After we subsequently became aware that MAWC's new policy pre-dated

the revisions that had been made to the right-of-way ordinance, it became apparent that

the ordinance was not the real problem - MAWC's new policy was . (It is important to

note here that I am aware of the fact that City Staff requested a copy of MAWC's new

policy, which was relayed to them verbally by MAWC officials on August 10, 2005, but

that City Staff was informed at that time that this policy was not in writing . Therefore, if

MAWC claims that there are exceptions that may apply, neither the developers, nor the

City has been given an opportunity to review these exceptions in order to conduct any



type of detailed analysis or review .) Following our request for assistance on August 15,

2005, City Staff met once again with MAWC officials, on August 17, 2005, at which

time they were able to come to an understanding with regard to the previously-platted

(pre-June 20, 2005) developments . However, as I stated previously, my concern is with

what might happen in the future, given MA WC's new policy. MAWC officials provided

no assurance to City staff on August 17"' that MAWC will provide service to

developments that were platted after June 20`h, (unless, we presume, the developers and

municipalities agree to abide by MAWC's new, unwritten policy) .

WHEREFORE, Complainant now requests the following relief: I would

respectfully request that the Public Service Commission provide an official ruling with

regard to whether or not MAWC has the right to refuse to provide service based upon

MAWC's new policy that it will no longer place its facilities in any public rights-of-way

or public utility easements unless it has : 1) been granted a private property interest, or 2)

either the developer or the City agrees to indemnify MAWC from all possible costs of a

future relocation of the line . In essence, can MAWC refuse to provide service based on

its desire for "asset protection" by seeking to avoid any and all risk associated with its

own business use of facilities? It does not seem at all fair to me that a public utility

company should have the ability to basically require developers (or the general taxpayers)

to foot the bill for relocation costs within the public right-of-way ; especially, ifrelocation

costs are already included in MAWC's tariff. I would also request that MAWC be

required to provide a written copy of it's new policy for my review and, more

importantly, for review by PSC Staff for purposes of determining, among other things, if

it is in conformance with the provisions ofMAWC's tariff.
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Included is some information regarding filing a formal complaint . Also included is internet lilac
information if you wish to use those. The information includes the Commission's rules of practice, 4
CSR 240 Chapter 2, which states how filings including formal complaints are to be made. - It is on the
Secretary ofState home page, please see IlU :l/www sos mo aov/admles/csr/csr M, and go to Title 4,
riivisIon 240, and Chapter 2, or http / sonc240-2,p, then
look at the paragraph about "formal complaints," 4CSR 240-2 .070 (3) on page 7. Also included is a
form that may be filled out ifyou wish to use it, or used as a guide for filing a formal complaint. Feel
free to make more copies if you need them or if others wish to file a formal complaint.

Individual persons may We and represent themselves, however a corporation . such as an association or
development company, or a group of persons, will need to have representation by as attorney. As
such, if other individuals file complaints they should write out their own complaint filings rather than
several people signing one. If others file their own complaints about the sauce matter, the cases could
be consolidated and handled as ifa single case .

Prior to moving ahead, the Commission normally allows an opportunity for mediation between the
complainant and respondent, which takes place at the University ofM asourl Law School.



4CSR 240-2-DEPARTMENT OF ECONOMIC DEVELOPMENT

High 9t� Jefferson City, Missouri . All gen-
eral inquiries to the commission, cover let-
lore, briefs, andpleadings shall be od-dresud
to the Secretary of the Commission, Missouri
Public Servrvico Commission, PO, Box 360,
Jefferson City, MO 65102, unless otherwise
ordered by the commission.

(2) Regular moednp for tha purpose of con-
durfing public business shat be held by the
commission. The lime of each meeting and
the matterstolie discussed shall be pogtod - at
the commission officce and shall be available
to the public dry eontaefng the Commission.

(3) The commissionmay Change theprincipal
offm of the commission andmy also change
the time and place of meedogs to heatiage of
the commission with reasonable prior notice
m the public.

AVTMOWY' sedan 386 410, RSMa 87W.
1998.+1 Original rats filed Des 19, 1975,
efsctlw Dec, 29, 1975 . Amended: Filed Not,
7, 1984, effective June 15, 1985. Rescinded
and readopted,, Filed March l0, I995, efec-
tfw Nor. 30, 1995. Amended: I3kd July 26,
1999, effective Jan. 30, 2000.

"OrglsalrQChmrAryr336.40, ,4WOJAM armedo 1947,
1977, 1996,

4 CSR 240-2.030 Records of the Commis-
Sion

PURlt?SE: 7fdr rate Text forth the record-
keepitt mtlaimmenk ofthe eommbsion and
the awilabiliiy ofthese records to thepublic.
Charges for copies are 3ubjecr to Ttanaoty
11MIAWdous.

(2) Copies of rtcatde, official daeumenfs,
pleadings, transcripts, briefs, and orders filed
with the commission may be requested from
the secretary of the commission . Any such
request shall be made in writing. Copies of
records, oiCicial documents, pleadings, tran-
scripts, briefs, and orders furnished to public
offcote for use in their official rapacity may
he provided wItttottt charge . Copies aliall be
provided to all otters as follows :

(A) Records, official documents, plead-
ings, .briefs, -and _orders, . thirty-five cents
(350) per pages

(B) Certiflcateunder seal, one dollar ($I) ;
(C) Transmittal dry facsimile dedco, fifty

cents (500) pot Page;
(D) Copies of afficiai nuueeripts, fifty

costs (500) per pair, Adislietta shall bepro-
vided uponrequest with a requestfor aprint,
ed copy of die transcript.

AUTHORTPT sections 386.300 and 386,410,
RSMo Sap, 1998.* Origfaal rule filed Dec.
19, 1975, ftc:ive Dec. 29, 1975. Attended:
Fried Mov. 7, 1984, efeOW Jane 15, 1985.
Rescinded and readopted: Plied March 10,
1995, effective Non 30, 1995. Amended:
Flied July 26, 1999, efective Jan. 80, 2000 .

(1) The seemtary of the commission shall
keep a full and ten record of all the pro-
ceeddnge of the commission, of all books,
maps, documents mad papers ordered frlad by
the commission, of nit orders made by each
of the cOmmiaeionM, and of all orders made
by the commission or approved and con-
firmed by it and ordered filed. In addition,
the secretary o£ the commission shall 7rwitt"
twin a docket of all cases filed and cases set

	

(3) Attorneys who wish to preetioe before thefor hearing and shall assign each matter an

	

oamrainion shall fully comply with its missappropriate Case number, These: records shall

	

and also comply with one (i) of the followingbe available for public inspection in the office

	

criteria ;
of the secretary of the commission, during

	

(A) An attorney who is liconaed to practice
reasonable business hours, Monday through

	

law in the stato of Missouri, and in good
Friday, except for legal bolidaya . The specif-

	

ctunding, may practice before the comads-
ic hours the records arc available shall are

	

siom
posted as the principal office of the eorntnia-

	

(B) Anonmideat attorney who In a mem-
eion,

	

".11 .r' ° "°n""-"burdf the Missouri Bar in good standing, but

"onskW awharlsr; 3%6,3W, M1ro 1999, M7NnOM
196(7, 1904, 1993 and 36&400. R9Ho 1939, mWnded

	

f
(5) Practice by Nonatutrnays . A natural per-

t son may represent himself or herself. Such
prantbc is strictly limited to the appearance

Int
of a Aatmsl person on his or her own behalf

1947,1977, 1996,

4,rSR 240-2-040 Practice 8ofart trie
~01lesloa

- ". and shallnot be made forairytuber person or
'URIYISE This role sets forth wfw may

	

arnity.
practice as an attorney before the eammis-
Sion,

(1) T1to general counsel tapreseuds the staff to
hivestisatlamt, convened eases and other pra-
cewdings and appears for the cammiesiou in
all Courts and before federal regulatory bad.
lea; and in partial pcrfotms c.8 duties and
services es attorney and counsel to the com-
tnission which (be nonpaknion miry reason-
ably require.

(2) Tae public counsel represents the i=-
cots of the public before the coumaissiom

MndhFrw"cs~r�i w+,.u,e

Division 140--Public Service Commission

who does not maintain in office far the prec-
lice of law within the crate of Missouri, tray
appear as in the cue of a resident attorney ;

(C) Any attorney who is not a member of
the Missouri Bar, but who is a member is
good standing of the bar of any court of
record may petition the commissim for leave
m be permitted to appear and participate in a
particular case under

all
of the following con-

ditions:
1 . The visiting attorney shall file. in a .

SOPAMW -pleading,,-a stabsoient identifying
each court of which that attorney is a mem
ber and certifying that neither the visiting
attorney nor auy member of the attorney's
fun in disqualified to appear hi any of these
courts ;

2. The atatcmem shall designate some
member in good standing of the Missouri liar
hmvtg anoffice within Missouri as associate
counsel; and

3. The designated Missouri atturnncy
atoll simultaneously enter an appearance as
an eborney of recrnd.

(4) An eligible law student may petition the
commission to be allowed to appear. Such
application must comply with airy applicable
rules or statutes .

(6) Afiar an attorney has entered an appear
anti far and'party: the attorney may,widhdmw
only by leave of the commission .

AUTHORfY iscrton 886.410, RSMo app.
1998 . * ONffinal rule filed Dec. 19. 1975,
afettivc Dec. 29, 1975 . Amelided: Filed Nov.
7, 1984, efecove hire 15, 1985 . Rescinded
and readopted:Fled March 10, 1995, e,(fee-
titm Nax 30, 1,995. Rescindedand readopted:

FledAug, 24, 1999, efectiYeApril 30, 2000.

-Original awharay: 366 .410, R.W01939, made! 1947,
1977, 1996 .

Smith u Public ,Servlce Corrrmilsion, 336
SW1d 491 (Ma, IYW). CaturfttiON lade
12.07 allowing bidivldaal parry before com-
mission held not to dathortze non-lawyer
individual to act as attorney for'twl:ntyfrve
other ladiiidaalr. Sec also Reed u Iaborand
Uuluste4al Relations 789 SW2d 19 (Mo.
bane 1990) and Clark x AkWnt, 340 MO .
647, I01 SW7d 977 (Mo. 1937)-- -. ,

	

. . .

re,V1In71

	

U4--. M,u,v



Chapbr 2-Pndeeand Procedure

(3) Formal Complaints) If a odmplainant is
not initialled with oho

	

tooma-of the informal
ctaupittint a fo

	

complaint tray be filed .
Funnelromplaiminay be made by petition or
complaint in writing, setting forth any act or
thing done or omitted to be dome by airy per-
son. corporation or public utility. including
any rule or charge established or fixed by or
for my person, corporation or public utility,
in violation Or claimed to be in violation of
my provision of law or of any rule, or order
or-decision of-the-commission . .However. . no
complaint shall be entertained try the com-
mission, except apart its own motion, as W
the reasonableness of any .rates or charges of
any public utility unless the complaint is
signed by the public counsel, the mayor ar
the president or chairman of the board of
aldorntenor amajority of the council orother
legislative body of am tram, village, county
or other political subdivision, within which
the aQeged violation occurred . or not fewer
than twenty-five (25) consumers or par-
chasm or prospective aonsumm or pur-
chasers of public utility gas, electricity,
water, sewer or telephone service as provided
by law Any public utility has the right to file
a formal conapleint on any of the grounds
upon which complaints am allowed to be
filed by other parsons No the same pmco-
dare thtdl be followed asm other cases.

(4) The commission shall not be required to
dismiss any complaint because of Owe absence
of direct damage to the complahmn,

(5) The formal cotoplamt shall contain the
following information:

(A) The name, attest address, signature,
telephone member, facsimile number and
electronic mail address, when applicable, of
each complainant and, if different, the
address where the subject utility service was
rendered ;

($) The tram, and address of the person,
corporation or public utility against whom
the Complaint is being Mod;

(C) The nature of the complaint and the
atnnplaiueat's interest in oho complaint, in a
clear and concise manner;

_

	

(f>) The relief requested;
($) A statement as to whether the com-

plainant bas directly contacted . the person,
corporation or public udliry aboat which
complaint to being matte;

(i r) The jurisdiction of the commission
over the subject matter of the complaint; and

(o) Ir the complainant is an association, a
list or all its members,

(6) The conunission, on its am motion or on
'the rntitibri"i3f'ti *f, may'aftci cotim dis-

es,-.o�,., . tanamat

miss a complaint for failure to State e claim
on which relief rosy be granted or feilmv to
comply with any provision of these rules or
an order of the commission, or may strike
irrelevant allogatona.

(7) Upon the filing of a complaint bi compli-
ance with these rules, the secretary of the
commission eha11 serve by corfrod mail,
postage prepaid, a copy of the complaint
apcwn the person, corporation orpublic utility
agahwt whomlhe complainthas- been. filed,
which shall be accompanied by a notx that
the matter complained of be satisfied or flint
the complaint be answered by the respondent,
unless atlierwise ordered, within thirty (30)
days of the date of the notice.

(8) The respondent shall file m answer mthe
complaint within the tuna provided . A8
grounds of defense, both of law and of fait,
shall be raised in the answer, If the respon-
datt has no information or belief upon the
subject sufftcisnt to enable the respondentm
answer no allegation of the complaint, the
mspondont may so state in The answer and
assert a denial upon that Bound.

(9) If the respondent in a complaint cast furls
n file a timely enema, the complainant's
avermoma may be deemed admitted and as
order granfing default oealesed. Tbo r'aspon-
dem has seven (7) days from the issue date of
the order Failing default to rile a motion to
set aside the order of default and extend the
filing date of the answer The commission
may grantthe motion to sat aside the order of
dckult and grant the teepondann additional
time to answer if it finds good cause.

(10) The tmmmisslott may order, at my time
after the filing of a complaint. an invaatip-
tion by its staff as to the cause of the com-
plaint The staff aball file a report of its find-
fngs with the commission and all parties to
the complaint case. The investigative report
shall not be made public unless released in
accordance with sections 386,480,
392.210(2) or 393,14(1(3), RSMo, or during
the course of ere hearing involving the com-
plaint .

(11) When the commission determines that a
hearing should be held, the commission stall
fix the time and place of the hearing- The
commission shall serve notice upon the
affected person, corporaton or public utility
net fewer than tell (10) days before the time
set for the ]rearing, unless the commission
thuds the public necessity requires tint the
buiring be "hekl .atm,carlier date._ : . _., ., . .

MnC r,v e'M'TC wen, � "*,M,e

4 CSR240"2

(12) All mataxs upon whicha complaint may
be founded may be joined in one (1) hearing
and no motion for dismissal shall be enter
twined againstacomplement fur miQjamder of
causes of action or grievances or mfjoinder
or nonjomder of parties .

AUWOR111r." section 386 410, AMC &pp.
1998." Original mk (dad Dec, 19, 1975,
cfedive Dsc. 29, 1975. Amended; Mod Nov.

1984, efecrive Jane 15, 1985 . Amended:
Mod rune 9, .1987, e,feeble New, 12, 1987
Rescinded-and-readopted:-Filed Marsh .10,
1995, e,festive Non 30, 1995, Rescinded and
readopted: Ailed Aug. 24, 1999, afecaivc
April 30, 2000.

' "pr;gbWoWhm*; 38'6.410, RSMa1939, ms,ada 1907,
1979, 1996.

4CSR24tullOYS Intervention

PUMSE. M rule prescribes the proce-
durcs by %Nch an individual ar entity into,
intenrne is acase and allowrfor thefling of
briefs by amicus cruise .

(1) An application to intavcae shall comply
with dress rules andshall be riled within thir-
ty (30) days after the commission issues it
ardor giving notice of the case, unless odusr
wise ordered.by the commission .

(2) An application to intervene shall stain th=
proposed intervenor's inhtiest in the cast an?
reasons for sooldag intervention, uaad abate
stare whether tote proposed intervenor sup.
peers or opposes the relief sought or that th
proposed imervenor is unsum of the positio-
it will 1akL

(3) An association filing an tgwplication r
intervene alsill list all of its mamhars.

(4) The commission may on application pe--
toit my person to intervene an a shown.,;
that-

(A) The proposed Intervener has an ink.-
eat which is different froth ttwat of the g,mt .-
at public and which may be adversely stlctr:-
ed by a final order arising from the case ; or

(9) Cmmting the proposed intervoatic
would serve the public interest .

(5) Applications m intervene (fled after t " ," -
intervention date may be granted upon a
showing of good cause.

(6) Any person not aparty to a case may Pt " ; .
lion the commission for leave to file abrief ~ .
na amicus cvtriae . The petition for leave nr -'
state the, pentioner'o interest in am inuticr ,
explain whyan aicus brief is ckVirnbld I--11



4 ORR24-2-DEPARTMENT OF ECONOMIC DEVELOPMENT

how the matters asserted am relevant to the
determination of the case. The brief may be
submitted simultaneously with the petition.
Unless otherwise ordered by the commission.
the briefmustbe filed no later than the it"

briefs of the parties. If leave to file u brief as
an avnicus culiae Is granted. the brief abill be
deemed filed on the date submitted. An aml-
cmr curiae may not file a reply brief.

AUTHORITY: section 386.410, RWo 2000 .+'
Original -ruisfled MonkA. 199.5, effacdve
Nov. 30, 1995. Rescinded and readopted:
Filed Aug. 24, 1999, effacdveApril 50, 2000.
Amended: Filed Mash 26, 2002 . ooffensive
Nov, 30. 2002 .

-"lnalaWbmO: 386.410.ESMV 1939, amxndat 1947,
1977, 7996.

P

	

content
mud procedure forfiling pleadings before the
commission madfor service thereof:

(1) Every pleading or brief shall be signed by
at least one (1) attorney of record with the
attorney's individual name m, if a natural
person is xtnt feprewmad bymattofncy, shn11
be signed by the annual person

(2) Haehplmding or brief shall stns the sign-
er's address, Missouri bar mimber, eleamon-
tc mail address, fax number aid telephone
number, if aW If the attorney is not licensed
in Missouri the signature shall be followed try
the imme of the state in which rite Attorney h
licensed and any identifying cumber or
nomenclature similarly used by the licensing
state.

(3) Each pleading shall include a clear and
concise statement of the relief requested and
specific reference to the statuary provision
or other authority under which relief is
requested .

(4) Except when provided by rule or statute,
pleaddnne of briefs need not be verified or
accompanied b y affidavit.

(5) An unsigned pleading or brief shall be
rejected .

(1) By presenting or maintaining a claim,
defense, request, desnnnd, objection, con-
tention, or argument in a pleading, motion,
brief, or other document filed with or sub-
mfUed m the commiasion, an attorney or
party ie certifying to the best of the signer's
knowledge, hri'ormation, and belief, formed
after art inquiry reasonable under the citcum-
statices . that-
(A) The claim, defense, request, demand,

objection, contention, or argument isnot pre-
sated or maintained_for sny impmpca' pur-
pose, such as m harass or to cause nuances-
sary delay or needless increase in the cost of
litigation;

(B) The daims, defenses, and other legal
contentions therein am warmuted by existing
law or by a noaftfvolone argument for the
extension, modification, or reversal of exiat-
ins law or the establishment of new law;

(C) The allegations and other factual con-
tentions have evidentiary, support or, if
specifically ea idatniflal, am hhmly to have
avidantiaty support after d reasonable oppar-
nmity for Awther hivesfgatiom at discuvery;
and

(D) The denials of faowal comtentitms am
warranted on the evidence or. if specifically
so idendiad . are reasonably based on a leek
of information or tmlid.

(8) Any person flthtg a pleading or a brief
shall. file with the scoromty of the commis-
sion either:

(A) One (1) paper original and eight (8)
paper copies of the pleading or brief: of

(B) An eledronie copy of the pleading or
brief as permitted elsewhere in theft rates.

(9) Each pleading may be accompanied by n
cover letter which states the subject matter.
This cover letter dull contain no matter for
commission decision,

(10) Theparty filing a pleading or brief shall
serve snub otter party a copy of thepleading
or brief and cover letter. Any party may con-
tact the secretary of the commission for the
names and addresses of the parties in n case,

(11) Tau date of filing shall be am date the
pleading or brief is stamped filed bY the sea-
retury of the commission. Pleadings or briefs
receivedafter 4:00p.m, will be stamped filed
the natt day the commission is regularly open
for business .

(6) By signing a pleading, the signer repre-
ments that he or she in authorized to so act,

	

(12) Pleadings and briefs in every instance
and that the signer is a licensed attorney-so-

	

shall display on the cover or first page the
law in good standing in Missouri or has cola-

	

case number and the title of the case. In the
plied with the rules below concerning arty

	

event the title of a case contains inns thin
atorney who is not a Mineouri attorney or is

	

one (1) unme as applicants, complainants or
' "appearing'on his 6r hor'ownbehalf,

	

- -' -- mupondents, " -it - stall-be aufficient to :show

MnGne,.Tl,yrgpn�, �~,h"1"

Division 240-Public Service Commission

only, the first of these names as it appears in
the fits t document commencing the case, fol-
lowed by an appropriate abbreviation (at al,)
indicating the ratieteaoe of otter parties .
Unless a case is consolidated, pleadings or
briefs shall be filed with only one (t) case
number and title flerean .

(13) Pleadings and briefs that are not c1ce-
ironfcally flied shall be bound at the top or at
an edge, shall be typewritten or printed upon
white, eight and oadbalf by eleven-hloh (8
112" x 11")Paper. iAttachmeu~ roplagdingti
or briefs shall be annexed and folded m eight
and one-half by elfvetririch (8 l/2" X 11")
size whenever practicable, Printing on both
sides of due page is encouraged. Lines shall
be double-spaced, except that footnotes and
quotation in excess of three (3) lines may be
single-spared . Reproduction of tiny of these
doobmeats may be'bry any process provided
all copies are clear and permanently legible,
Electronically Alai' pleadings a briefs shall
be formatted in the same mamter aspaper fil-
ings-

(14) PloadjW and briefs which am not in
substantial compliance with this rule, appli-
cable statutes or commission orders ahdl act
be accepted forff®g, Inaddition, filings will
be termed for computer viruses before being
eploaded into the commission's electronic
system and may rot be accepted If the filing
is infected. The secretary ofthe commission
may Tatum time pleadings or briefs with a
cocaine explanation of the deficienclec and

the reasons for not accepting them for filing .
'ibndared filings which have been rejected
shall not be entered on the commivsimia
docket . The mere fact of filing shall not con-
stitute a waiver o' any noncompliance with
then rules and the commission may require
amendment of a pleating or entertain appro-
priate motions in connection with the plead-
ing.

(15) patties shall be allowed not more than
ten (10) days from the date of filing in which
to respond to My pleading unless otherwise
ordered by the commission.

(16) Any party seeking expedited treatment is
say case shall include: in the title of theplead-
ing the vvotda "Motion for ExpedilW TYrat-
ment ." The pleading shall aloe act out with
particularity the fdllawfng:

(A) The date by which thepertydesirea the
commission to act;

(p) The harm that will be awidcd, or the
benefit that will accrue, including u statement
of the negative effect, or that there will he tic

. nugatIve ; . effect . . on the . parry's, customers or

11.'.71

	

p""--5. ".v



Chapter 2-Praotioe and Procedure

the general public, if the commission act by
the date desired by the party; and

(C) That the pleading was filed as soon as
it could have been or an explanation why it
Was not.

(17) Methods of Service .
(A) Any person entitled by law may serve

a document on a represented party by--
1. Delivering it to the party's attorney ;
2. Leaving It at the office of the party's

auaruey- witha. secretary, clerk
the

attorney
associated with or employed IV the attorney
served;

3. Mailing It to the last known address
of the patty's attorney :

4. Transmitting it by facsimile machine
to the party's attorney ; or

5. Transmitting it to the e-mail address
of the party's afantey.

(13) Any person enticedby law may serve a
document on an umrtproaetuedpmty by-

1. Delivering it to the pwty : or
2. Mailing it to the party's last known

address .
(C) Completion of Service.

1, Service by mall is complete upon
moing.

2. Service by facsimile transmission is
complete upon serum receipt.

3. Scrvkeby eleelronio mail is complete
upon actual receipt.

(18) Unless otherwise provided by these rules
orby other law the party fling a pleading or
brief shall serve every other party, including
ft general counsel aid tie public couaed, a
copy of the pleading or brief and cover letter,

(19) Every pleading or brief eW include a
certificate of service . Such tcrriftcaae of ser-
vice shall be adequate proof of service .

(20) Any pleading may be amended within
Ion (10) days of filing, unless a responsive
Pleading hall already been, filed, or at any
limn b leave of the commission.

ceduma Act does not require the saint:admiu-
islrittve law judge to bear the case and write
the final ardor. AM Utility Company filed
an appeal based on the fact that the admiais-
trutive law judge who wrote the Husi order
was nil the administrative law judge whe
heard the case- Is it reversible error for one
administtntive law judge to hear the case and
a different administrative law judge to write
the final opinion?

2. Example H: For purposes of eatab,
fehiug rates, AHC Utility Company in enti-
tled to includeinitscol-tcensusestolafog to
items that are mad oruseful in providing ser-
vices m its euemmers. ABC Utility Compa-
ny has spentmoney to clean up anvirocmeu
tai damggts madfng from the operation of
ovtnafachuad-gas plants some 70 to 80 years
ago. Should ABC Utility Company be
allowed to include these expenses owns it
costs in establishing its future natural gas
rates?

AUfWORDY section 386.410, RSMe 2000.*
Original rule filed Dec. 19, 1975, effective
Dec. 29, 1973. Amended.' Akd May 15,
1980, ;fecri* Seer. 12, 1980, Amended,
Filed Nov. 7, 1984, efwtlut rune 15, 1985.
Amended: Filed Supt. 6, 1985. vAetiwe Dec.
15, 1985. Amended Fried &b. 23, 1990,
eficfve May 24. 1990. Rescinded and read-
opted: Rlad Afarch 10, 1995, efctivs Nov.
30, 1995 . Rescinded and readapted: Filed
rag. 24, 1999, eflrecaw April 30, 2000.
Amended: Filed Sept, 11, 2001, effbOfv0Aprl1
30, 2002. Amended: FTkd May 21, 2002,
sfadive Dec. $0, 2002 .

"Orlpiaal atahad9 .̂ iaQ4f0, RSMe 1939, uarmw 1947,
1977.1996.

ACSR 24!1.2.085 Protective ewers

PURPOSE: This rule prescribes the proce-
duresfor obtaining a protective order;

(1) Any party aWMV a protective order in
any case, shall retp,est such by separate
pleading denominated "Motion for Protective
Order." The pleading shall state widh pardo-
ularity why the moving party seeks poteo-
don, and what harm may occur if the infor-
mation is wide public . The pleading shall
also include a statement that none of the
information for which a claim of confiden-
tiality is mania can be found in any format in
say other public document.

(21) Any list of issues ordered b the com-
mission must tAnlain one (1) or mom gees^
tiona presented for decision, stated in the fol-
lowing form per issue: m tact (3) separate
sentences, with factual and legal premises,
followed by s short question; in no mops than
seventy-fist (75) words; and with rsough
facts woven in that the commission will
nudentand how the question arises in the
case .

(A) The questions must be clear and brief,

	

(2) pleadings, teslimany, or briefe shall not
using the style of the following wcarnples of

	

cttd8in highly confidential or proprietary
issue statvmcate, which illusbato the clarity

	

information unless a protective order has
and brevity that the parties should aim for;

	

been issued by the commission; except that ifBeau.�", . ..' . . . . .

	

.1 . . Rxaiti' lt`A : -The-AtiministrativoPm-

	

the

	

lesdin

	

which .lpilietas A casC,or teyiF

rL.-p. iu.~ pannlTln

	

M�lN,ey/oTCgvnu,w9,qNl.

many aceampaeylng a pleading initiating a
case =tuns highly tonfldandal or propri .
etary information, than the party shall file
ant (1) original, and eight (8) CAVies of the
pttblio version: and one (1) original, and
eight (8) copies of the ctmtplate version aca-
taintitg the information to be protected,
together with a Motion for protective Order.
A highly confidential or proprietary copy of
the pieadutgs shall be served on the attorneys
of reread, including general counsel and the
public counsel.

(3) Values otherwise ordered, after the is-
ettanee of a protective order an pleadings or
exhibits shell be filed in the form of one (1)
trrighaal end eight (9) copies of the protected
snatfer end one (1) original of thepublic ver-
sion .

AUTHORITY- section 386.410, RSMe Supp,
2998.* Original rule Iliad Aug. 24, 1999.
etffeotive April 30, 20M

°O40ralafkoray: 386.470, 85M61339. cmm,dni 1947,
.1977, 19M

4 CSR 2402,090 Discovery and Ptehear-
lngs

'PuPieoss: This rule prescribes the place-
daresfo' r daposloons, wrihen Wermgmeries,
claw regasatr and *rehearing conferences .

(1) Discovery may be obtained by the same
means and under the same eanditom as in
civil acdomin Ore clroult court. Sanctions foe
abase of the discovery process or failure to
comply Whir commission urtlm regirdiny
discovery shall be theeami: as those provides.
far in the riles of civil procedure.

(2) parties may use data requests as u mean"
for discovery, The party to wham dot"-"
requests am presented shall answer the
requests wifhln twenty (20) days after recepp ;
anlesg othervdec agreed by the parties to the
data request: If the recipient objects to dat, -.
request or is unable to answer within twenty
(20) days, the recipient shall serve all of th .
objections or nelsons far its inability t""
answer in writing upon the rerpoatiag pan,
within ten (10) days after receipt of the dot._
requests, unless otherwise ordered by the
commission. If the molpien asserts an inabil-
ity to answer the data requests within tt-
twenty (20)-day time limit, the recipient shaft
include the date it will be able: to anawer 4,.
data regnwis a)multaneously with its reanr-
for iw inability to answer. Upon ugrudrativtl.,
the parties or fat good cause sham, the ties-
limits maybe modified . Ax used in chin nil



. :�
.SPONSOR : COUNCILMEMBER

AN ORDINANCE AMENDING ARTICLE V "PUBLIC UTILITY RIGHT-OF-WAY
MANAGEMENT ORDINANCE" OF CHAPTER 29 "UTILITIES" OF THE CODE OF
ORDINANCES.

WHEREAS,

	

The City of St. Joseph, Missouri is authorized by state law and its Charter to regulate
the use of its rights-of-way, and

WHEREAS,

	

The City of St. Joseph, Missouri desires to modify City Code Chapter 29, Article V
Public Utility Right-of-Way Management Ordinance to reflect ongoing changes in law
and practices and to conform such requirements to the requirements ofthe City Charter
and other applicable law relative to various types of right-of-way users .

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF ST. JOSEPH,
MISSOURI, AS FOLLOWS :

SECTION 1 .

	

That Chapter 29 of the Code of Ordinances of the City of St. Joseph, Missouri, be, and
hereby is, amended by repealing Article V entitled "Public utility right-of-way
management ordinance" and enacting in lieu thereof a new Article V to be numbered
and read as follows :

Sec . 29-350 . Intent .

The city council finds that the enactment of a Right-of-Way Management
Ordinance will have a beneficial impact on all of the citizens of the city . The use of
the public right-of-way is increasing due to the advancements in technology, changes
in federal and state law and increased demand for services from residents, businesses,
educational institutions, governmental offices located in the city and other public and
private institutions, The city council further finds that the public convenience, health,
safety and welfare can be best served by establishing regulatory power and procedures
to protect the public right-of-way, ensure the orderly development of infrastructure
which effectively serves the city, while at the same time not creating barriers which
prohibit or effectively prohibit competition . The city council further finds that such
regulatory powers should be vested in the city or such persons as the city shall
designate. This article further addresses the various regulatory schemes as may
be imposed by state and federal law as to distinct types of right-of-way users .

Sec . 29-351, Definitions .

GENERAL ORDINANCE NO. 2 111

ARTICLE V. RIGHT-OF-WAY MANAGEMENT

For the purpose of this article the following terms, phrases, words, abbreviations
and their derivations shall have the meaning given in this Section. Words used in the
present tense include the future tense, words in the single number include the plural
number, words in the plural number include the single number . The words "shall" and
"will" are mandatory and the word "may" is permissive . Words not defined shall be
given their common and ordinary meaning .



"Abandoned Equipment or Facilities" shall mean any equipment, materials,
apparatuses, devices or facilities that are :

a. Declared abandoned by the owner of such equipment, materials,
apparatuses, devises or facilities ; or

b . No longer in active use, physically disconnected from a portion of the
operating facility or any other facility that is in use or in service, and no
longer capable of being used for the same or similar purpose for which the
equipment, materials, apparatuses or facilities were installed ; or

c . No longer in active use and the owner of such equipment, materials,
apparatuses, devises or facilities fails to respond within 30 days to a
written notice sent by the city that the city deems such equipment,
materials, apparatuses, devises or facilities abandoned.

(2) "Applicant" shall mean any right-of-way user that applies for a right-of-way
permit.

(4) "Article" shall mean this Public Utility Right-of-Way Management Ordinance .

"Application" shall mean the process by which an applicant submits a request
to be issued a right-of-way permit . An application includes all written
documentation and representations, in whatever form, made by the applicant to
the city regarding the matters pertaining to a requested right-of-way permit.

"Cable Communications System", "Cable System" and "Cable
Communications Service" shall have the meanin¢s set forth in Section 9-3 of
the code .

(6) "Cable Franchise" shall mean a franchise to construct and operate a cable
system or provide cable service granted pursuant to Chapter 9 of the code .

"City" shall mean the City of St. Joseph, Missouri as now incorporated and
including all future annexations .

(8) "City Council" shall mean the governing body of the city .

(9) "Code" shall mean the Code of Ordinances ofthe City of St. Joseph, Missouri .

(10) "Completed Application" shall mean when an applicant has submitted all
documents, plans, specifications and information required by this article, the
applicant has fully paid all applicable fees required by this article and satisfied
all other requirements for consideration of the application by the city under
this article .

(11) "Department of Public Works and Transportation "

	

shall mean the
department of public works and transportation of the city .



(12) "Emergency" includes, but is not limited to, the following :

a. An unexpected or unplanned outage, cut, rupture, leak or any other failure
of a public utility facility that prevents or significantly jeopardizes the
ability of a public utility to provide service to customers ; or

b . An unexpected or unplanned outage, cut, rupture, leak or any other failure
of a public utility facility that results or could result in danger to the public
or a material delay or hindrance to the provision of service to the public if
the outage, cut, rupture, leak or any other such failure of public utility
facilities is not immediately repaired, controlled, stabilized or rectified ; or

c . Any occurrence involving a public utility facility that a reasonable person
could conclude under the circumstances that immediate and undelayed
action by the public utility is necessary and warranted .

(13) "Excavation" shall mean any act by which earth, asphalt, concrete, sand,
gravel, rock or any other material in or on the ground is cut into, dug,
uncovered, removed or otherwise displaced, by means of any tools, equipment
or explosives, except that the following shall not be deemed excavation :

a. Any de minimis displacement or movement of ground caused by pedestrian
or vehicular traffic ; or

b . The replacement of utility poles and related equipment at the existing
general location that does not involve either a street or sidewalk cut; or

c. Any other activity which does not disturb or displace surface conditions of
the earth, asphalt, concrete, sand, gravel, rock or any other material in or
on the ground .

(14) "Facilities" shall mean any tangible thing located wholly or partially in, above
or underneath the public right-of-way, including, but not limited to, lines,
pipes, wires, cables, conduit facilities, poles, towers, vaults, pedestals, boxes,
appliances, antennas, transmitters, gates, motors, appurtenances or other
equipment and systems .

(15) "Law" shall mean all duly enacted and applicable federal, state, county or
generally applicable city laws, ordinances, resolutions, regulations, orders or
other enactments now in force or hereafter adopted.

(16) "Missouri One Call" means the procedural requirements for excavation and
utility safety established by Sections 319.010, et seq . of the Revised Statutes of
Missouri as amended and the terms and conditions of Missouri One Call
System, Inc .

(17) "Person" shall mean any natural person and all domestic and foreign
corporations, closely-held corporations, limited liability companies,
associations, syndicates, joint stock corporations, partnerships of every kind,
clubs, businesses, common law trusts, societies and any other legal entity .

(18) "Public Improvement" .means any project undertaken by the city, or its,agents,,



contractors, or subcontractors, for the construction, reconstruction,
maintenance, or repair of any public infrastructure, and including without
limitation, streets, alleys, bridges, bikeways, parkways, sidewalks, sewers,
drainage facilities, traffic control devices, street lights, public facilities, public
buildings or land owned by the city .

(19) "Public Right-of-Way" shall mean the surface, the air space above the surface
(to the extent such air space may be regulated by the city under federal law)
and the area below the surface of any public roadway, highway, street or
alleyway, in which the city has an interest, in fee or easement, but not
including:

a . The airwaves above a public right-of-way with regard to cellular or other
nonwire telecommunications or broadcast service ; or

b . Easements obtained by utilities or private easements in platted subdivisions
or tracts ; or

c . Railroad rights-of-way and ground utilized or acquired for railroad
facilities ; or

d . Poles, pipes, cables, conduits, wires, optical cables, or other means of
transmission, collection or exchange of communications, information,
substances, data, or electronic or electrical current or impulses utilized by a
municipally owned or operated utility pursuant to Chapter 91, RSMo, or
pursuant to a charter form of government.

(20) "Public Utility" shall mean every cable television service provider, every
pipeline corporation, gas corporation, electrical corporation, rural electric
cooperative, telecommunications company, water corporation, heating or
refrigerating corporation or sewer corporation under the jurisdiction of the
public service commission ; every municipally owned or operated utility
pursuant to Chapter 91, RSMo, or pursuant to a charter form of government or
cooperatively owned or operated utility pursuant to Chapter 394, RSMo; every
street light maintenance district; every privately owned utility; and every other
entity, regardless of its form of organization or governance, whether for profit
or not, which in providing a public utility-type of service for members of the
general public, utilizes pipes, cables, conduits, wires, optical cables, facilities,
or other means of transmission, collection or exchange of communications,
information, sub-stances, data, or electronic or electrical current or impulses,
in the collection, exchange or dissemination of its product or services through
the public right-of-way . "Public utility" shall include a public utility provider
that does not own facilities in the public right-of-way but uses the public right-
of-way by interconnecting with or using the network elements of another
public utility utilizing the public right-of-way, and/or by purchasing or leasing
excess capacity from another public utility.

(21) "Public Utility Right-of-Way User" shall mean a public utility owning,
controlling, or utilizing a facility in the public right-of-way except that
neither the city nor its departments shall be considered a public utility
right-of-way, user under. this article but such users shall comply with . the ., . . . ;



requirements herein as may be required to be applied pursuant to
application of state or federal law.

(22) "Public Works and Transportation Director" shall mean the director of the
department of public works and transportation of the city, or his or her
designee .

(23) "Right-of-Way Permit" shall mean a permit issued under this Chapter 29 by
the city authorizing the performance of excavation or installation or alteration
of facilities in, on or above the public right-of-way by a right-of-way user .

(24) "Reseller Service Provider" shall mean a person doing business in the city
by providing a service to locations within the city that who does not have
ownership, possessory interest, or control of identifiable facilities in the
rights-of-way, but instead uses the rights-of-way by interconnecting with
or using the network elements of another right-of-way user in the rights-
of-way without any physical access or entry on or to facilities in the right-
of-way.

(25) "Right-of-Way User" shall mean any person, including but not limited to
a public utility right-of-way user, owning, controlling, or utilizing a
facility in the public right-of-way or otherwise using the right-of-way for
excavation, provision of services, or to install, construct, maintain, repair
facilities, equipment or structures thereon, except that a right-of-way user
shall not include :

(a) The city or its departments, provided that such users shall be subiect
to all such requirements as may be required to be applied pursuant to
application of state or federal law; or

(b) Uses of the right-of-way for incidental and ordinary uses by adiacent
property owners specifically exempted or specially permitted by the
director of public works and transportation including but not limited
to mail boxes, authorized obstructions, and individual private lateral
sewer or water lines ; or

(c) Lawful incidental uses having obtained a special permit issued by the
director of public works and transportation for special incidental uses
of the right-of-way pursuant to Chapter 25 of the code, provided that
the excavation and construction standards otherwise required herein
and in Chapter 25 of the code, or as specified by the director of public
works and transportation are satisfied .

"Trenchless Technology" shall mean the use of directional boring, horizontal
drilling and microtunneling and other techniques in the construction of
facilities underground which results in the least amount of disruption and
damage to the public right-of-way as possible .



Sec. 29-352 . Franchise or right-of-way agreement required .

(a) Agreement or franchise required. Except when otherwise authorized by
applicable law, no right-of-way user may construct, maintain, own, control, or
lease facilities located in the public rights-of-way without a franchise or rights-of-
way use agreement with the city as provided herein. All such franchises and
agreements shall be approved by ordinance of the council on a non-
discriminatory basis provided that the applicant is in compliance with all
applicable requirements . Such franchises and agreements shall be deemed to
incorporate the terms of this article and other applicable laws of the city, except
as may be expressly stated in such agreements and franchises. Reseller service
providers shall not be required to obtain a franchise or agreement but shall be
required to obtain an otherwise applicable business license and shall provide
notification to the city of its status as reseller service provider prior to providing
any such service within the city

(1) Franchise. Afranchise shall be obtained by a right-of-way user seeking to
use of the rights-of-way for purposes of providing cable communications
service, or distribution or supply of light, water, electricity, heat, gas,
steam, or sewer public utility service in the city or as may be otherwise
required by city charter, subiect to any applicable superseding law. Such
franchise shall be obtained prior to any use of the rights-of-way and shall
be granted only in conformance with the franchise procedures and
requirements set forth in Article Xlll of the city charter, after public
hearing and on satisfaction of all other applicable ordinances and
requirements.

(2) Right-of-way use agreement. A rights-of-way use agreement shall be
required for all other right-of-way users, except as provided herein or
applicable law. Such agreements shall conform to all applicable law but
shall not be subiect to procedures applicable to franchises and the council
may authorize form agreements that may be executed by the city
administrator in substantially the form approved by council ordinance.
Use of the rights-of-way for antennas shall be permitted only by separate
agreement approved by the council, or as expressly authorized by a right-
of-way agreement specifically approved by the council and subiect to such
zoning or other limitations applicable to antennas or communications
towers .

(b) Franchises and agreements nonexclusive. The authority granted by the city
in any agreement or franchise shall be for nonexclusive use of the rights-of-way,
unless otherwise provided therein consistent with applicable law. The city
specifically reserves the right to grant, at any time, such additional agreements or
other rights to use the rights-of-way for any purpose and to any other person,
including itself, as it deems appropriate, subject to all applicable law.

(c) Application ; fees; approval. An application for franchise or right-of-way
.-agreement shall be presented_to the director in .writing and shall include .all such



information as is provided for on an initial registration application pursuant to
Section 29-353 for public utility right-of-way users. After the effective date of
this article, no current or future registration or permit for any shall be valid or
effective until a franchise or right-of-way agreement has been duly executed by
the applicant and by the city granting consent to such use; provided that the city
will refrain from enforcement of this provision for a period of six months from
and after the effective date of this article to provide time for submission of
applications and approval by the city of franchise or right-of-way agreements.
An application fee for review, documentation and approval of such agreement or
franchise shall be established by the department to recover any actual costs
incurred by the city in reviewing, documenting, or negotiating such agreement or
franchise, including reasonable legal fees, provided that no costs, if any, of
litigation or interpretation of RSMo. Section 67.1830 or 67.1832, shall be
included if such inclusion is prohibited by law as to that applicant. If the actual
costs are less than the application fee, such amount shall be returned to the
applicant after written request therefrom; if the actual costs exceed the
application fee, applicant shall pay such additional amount prior to issuance of
any final city approval after written notice from the city. Nothing herein shall be
construed to prohibit the city from also charging reasonable compensation for
use of the rights-of-way where such a fee is not contrary to applicable law. Upon
submission by the right-of-way user of a duly signed franchise or right-of-way
agreement to the city in conformity with the requirements of this article and all
applicable law, the city shall execute such approved form franchise or right-of-
way agreement (or modified agreement otherwise acceptable to the city
consistent with the purposes of this article), and such executed franchise or
agreement shall constitute consent to use the rights-of-way: provided that
nothing herein shall preclude the rejection or modification of any executed
franchise or agreement submitted to the city to the extent such applicable law
does not prohibit such relection or modification such as where necessary to
reasonably and in a uniform or nondiscriminatory manner reflect the distinct
engineering, construction, operation, maintenance or public work or safety
requirements applicable to the applicant.

(d) Lease required for public lands. Unless otherwise provided herein or by
law, use or installation of any facilities in, on or over public lands of the city not
constituting right-of-way shall be permitted only if a lease agreement or other
separate written approval has been negotiated and approved by the city with
such reasonable terms and conditions as the city may require.

Sec. 29-353 . Public utility right-of-way user registration .

(a) All public utility right-of-way users shall maintain a registration with the
director of financial services of the city . No registration shall be valid except
during the term of a franchise or right-of-way agreement as required herein and
no existing permit or registration shall be deemed to exempt any entity from the
requirement to obtain a franchise or agreement per Section 29-352 .

right-of-way .user shall be authorized .to use the public.right;off._.



way without registering with the director of financial services of the city and obtaining
any necessary right-of-way permit required by this article . A public utility right-of-
way user shall be responsible for all costs incurred by the city due to the failure to
provide any information to the city required for registration.

(c) A public utility right-of-way user shall report any changes in its registration
within 60 days of the change or upon application for a right-of-way permit, whichever
occurs first. Failure to report any change shall be a violation of this article . No
chance shall occur that violates any provision of a franchise or right-of-way .
agreement.

(d) The valid registration shall be on the form provided by the city and at a
minimum shall include the following :

(2) Name, address, telephone number and e-mail address ofthe employee, agent of
officer of the public utility right-of-way user responsible for the accuracy of
the registration statement. Such employee, agent or officer shall be the person
to whom notices shall be sent, and shall be responsible for facilitating all
necessary communications ; and

(4) Proof of any necessary permit, license, certification, grant, registration,
franchise agreement or any other authorization required by any appropriate
governmental entity, including, but not limited to, the Federal
Communications Commission or the Missouri Public Service Commission;
and

(6) A list of authorized agents, contractors or subcontractors eligible to obtain
permits on behalf of the public utility right-of-way user . A registration may be
updated to add such person at the time of an application if the updated
registration is submitted by an authorized representative of the public utility
right-of-way user ; and

Identity and legal status of the public utility right-of-way user ; and

Telephone number for the city to call in the case of an emergency and the
name, address, telephone number of employee(s) of the public utility right-of-
way user for the city to contact, if necessary, in the case of an emergency; and

Information which identifies any public utility right-of-way user that does not
own facilities in the public right-of-way but uses the public right-of-way by
interconnecting with or using the registering public utility right-of-way user's
facilities in the public right-of-way and/or by purchasing or leasing any excess
capacity from the registering public utility right-of-way user to the extent
allowed by state and/or federal law; and

Information sufficient to determine the amount of net assets of the public
utility right-of-way user .



(e) Except as provided in this article, or as otherwise required by law, no
registration may be transferred without the written consent of the city . Any person not
named on a valid registration, including any affiliates or successors in interest to a
registered public utility right-of-way user, must register in accordance with this article
or receive written authorization to transfer the registration . Written authorization to
transfer a registration shall be granted according to the same standards for a
registration . The city shall not unreasonably withhold its consent to transfer as
provided herein, provided that a registration may only be transferred in
conjunction with approval of or transfer of a franchise or right-of-way
agreement granting consent to use the right-of-way to transferee .

Sec. 29-354 . Permit required .

Except in the case of an emergency as set forth in Section 29-364, a right-of-way
user shall not perform any excavation within a public right-of-way without obtaining a
right-of-way permit. Such permit shall be issued pursuant to and subiect to the
provisions of this chapter and shall be deemed to incorporate all additional
provisions and requirements set forth in Chapter 25 of the city code relating to
use or excavation in the rights-of-way .

See . 29-355 . Permit application and submittal requirements .

(a) Right-of-way users may seek bulk permits as may be established by
administrative rules. An application for a right-of-way permit by a right-of-way
user shall be in the form provided by the city and must be filed with the director of
public works and transportation to obtain a right-of-way permit either b an
authorized right-of-way user or an authorized agent of the right-of-way user who will
perform or finnish the excavation.

(b) A right-of-way user desiring to perform excavation in the public right-of-way to
construct or install new facilities, extend facilities, or replace existing facilities in the
public right-of-way shall submit with the application the following information :

(1) The location of all visible topographic features affected by the project within
the public right-of-way ; and

(2) Engineering drawings, construction plans, profiles, specifications, record
drawings and similar documents, in the form maintained by the public utility
right-of-way user, showing the horizontal and vertical location of the proposed
project and all existing and proposed facilities at such location, and the design
details of the proposed project, which documents shall be confidential and not
disclosed to third parties to the extent permitted by law; and

Complete plan and profile drawings and specifications detailing the restoration
of the public right-of-way and the design details of such restoration, including
the proposed pavement and public right-of-way restoration, all in compliance
with Section 29-362 of this article . The drawings and specifications required

-herein shall.be .sealed>by ;a professional engineer-duly licensed in the State o.f : ..,,n, .



Missouri to the extent required by the public works and transportation
director after considering the complexity, scope or difficulty of the restoration
work; and

(4) An erosion control plan in compliance with applicable provisions of the code ;
and

A safety plan indicating the methods used to protect the general public from
injury including, but not limited to, the proposed use of barricades, signs,
lights, fencing and other barriers . Such safety plan shall be in compliance with
all applicable law, including, but not limited to, as applicable, the rules,
regulations and standards adopted pursuant to the Williams-Steiger
Occupational Safety and Health Act of 1970 and applicable amendments
("OSHA"); and

(6) A traffic control plan in compliance with the applicable provisions of the code;
and

A landscape plan; and

A work plan including a schedule indicating the extent and duration of
excavation work and restoration work, including a proposed start and end date ;
and

(9) The information required by Section 29-356 .

(10) Evidence of the applicant's financial ability to construct and operate the
proposed facilities in the public right-of-way and to pay all applicable fees,
taxes and other charges allowed by the code and law; and

(11) Proof that the applicant has obtained and secured all certificates and other
authorizations required by law in order to construct and operate the proposed
facilities in the manner proposed by the applicant .

(c) A right-of-way user desiring to excavate in the public right-of-way for the
purpose of repairing or maintaining existing facilities that results in no material
change to the facilities, shall submit with the application for a right-of-way permit the
following information:

Engineering drawings, construction plans, profiles, specification and record
drawings, and similar documents in the form maintained by the right-of-way
user showing the standard details of the project including the type and nature
of the work which documents shall be confidential and not disclosed to third
parties to the extent permitted by law; and

(2) A safety plan indicating the methods used to protect the general public from
injury including, but not limited to, the proposed use of barricades, signs

-
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(4) Traffic control plan in compliance with the applicable provisions of the code ;
and

(6) A landscape plan; and

(7) A schedule for excavation work and restoration work, including a proposed
start and end date .

See . 29-356 . Other facilities study.

(a) Prior to commencement of any construction or extension or replacement of
facilities, in the public right-of-way pursuant to Subsection 29-355(b), an applicant
shall complete the following tasks and provide the city the following information :

applicable law, including but not limited to, as applicable, OSHA; and

An erosion control plan as required by applicable provisions ofthe code ; and

Drawings and specifications detailing the restoration of the public right-of-
way, including, proposed pavement and public right-of-way restoration all in
compliance with Section 29-362 of this article . The public works and
transportation director may require that such drawings and specifications be
sealed by a professional engineer duly licensed in the State of Missouri after
considering the complexity, scope or difficulty ofthe restoration work; and

Contact Missouri-One-Call to mark the location of facilities located
underground in accordance with Missouri-One-Call ; and

(2) Provide the city drawings, maps and other similar documents, in the form
maintained by the public utility right-of-way user, of facilities located
underground in the public right-of-way along the proposed system route; and

Where the design of the proposed system and the locationof facilities located
underground appear to conflict, utilize reasonable methods to locate all critical
points of conflict as precisely as possible in accordance with the rules and
regulations adopted by the public works and transportation director pursuant
to Chapter 25, Article II, Division 3 of the code and provide any information
and documents required by the rules and regulations adopted by the public
works director pursuant to Chapter 25, Article II, Division 3 of the code .

(b) The applicant shall bear the cost of compliance with this section of this article .

Sec . 29-357 . Design and location of facilities .

(a) The construction plans and specifications required by Subsection 29-355(b) and
Subsection 29-355(c) shall comply with all law and the code including, but not limited
to, the rules and regulations adopted by the public works and transportation director

_ . .pursuant to .Chapter_,25, ;Article, ;IL, Division,3,,of thg code . . The, design shall not
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provide for the disruption or interference with any other facilities or public
improvement .

(b) Except when a special exception has been obtained pursuant to Subsection 29-
229l?), new facilities shall be installed underground or contained within buildings or
other structures in conformity with applicable standards, law and the code where prac-
tical . A right-of-way user shall not erect new poles or other wire holding structures
without the city's consent, which consent shall not be unreasonably withheld.

(c) The public works and transportation director shall assign specific corridors
within the public right-of-way, or any particular segment thereof as may be necessary,
for facilities, that are, or pursuant to current technology the public works director
expects will someday be, located in public right-of-way. All facilities shall be
designed and constructed in the proper corridor as designated by the public works and
transportation director pursuant to the authority contained in this section. All
persons whose facilities are located in public right-of-way in a position at variance
with the corridors established by the public works director shall, no later than at the
time of the next reconstruction or excavation of the area where its facilities are
located, move the facilities to the proper corridor designated by the public works and
transportation director .

(d) All construction or maintenance of facilities shall be accomplished in the
marmer resulting in the least amount of damage and disruption of the public right-of-
way. Specifically, every applicant shall utilize trenchless technology and specify the
use of trenchless technology in the design of projects located below or under
pavements or other locations that will require cutting or patching of public right-of-
way. If and when the city requires a right-of-way user to cease using existing poles,
all other right-of-way users utilizing the same poles shall also relocate their facilities
underground at the same time . The cost of such relocations shall be borne in
accordance with this article and approved applicable tariffs governing that right-of-
way user . The design of each project shall be the design that will result in the least
amount ofdisruptions to the public right-of-way.

(e) All new or replaced facilities located within the right-of-way shall be placed
in accordance with city standards and shall be located entirely within the ri2ht-
of-way unless an exception is granted in writing by the director and included in
the permit . Unless good cause is shown to and found to exist by the director,

(1) No facilities shall be permitted to meander or cross onto private property
or in easements thereon except for approved crossings of right-of-way,
and

(2) No easement shall be granted nor shall facilities be placed in any private
property within 15 feet directly adjacent and parallel to any right-of-way,
or within the applicable zoning setback, whichever distance is less .

Good cause shall be deemed to exist where application of this requirement
would constitute a taking of property without required compensation or where

. . . . .
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no alternative location is feasible .

Sec . 29-358 . Processing of applications and approval .

(a) The public works and transportation director shall promptly, but not longer
than 31 days, process each completed application for a right-of-way permit . The
public works and transportation director may require an applicant to separate
proposed work into individual or distinct applications due to the complexity of a
proposed project or for other reasonable reasons .

(b) If the public works and transportation director determines that an applicant
has complied with the requirements of this article, the public works and
transportation director shall issue a right-of-way permit.

(c) Issued right-of-way permits are not transferable without prior written consent of
the public works and transportation director . The public works and transportation
director shall not unreasonably withhold consent for transfer of a right-of-way permit .

(d) A right-of-way permit shall only be valid for the area of the public right-of-way
specified within the right-of-way permit. No right-of-way user may cause any
excavation to be done outside the area specified in the right-of-way permit. Any
right-of-way user who determines that an area greater than that which is specified in
the right-of-way permit must be excavated must do the following prior to the
commencement of excavation in that greater area :

(1) Make an application for a right-of-way permit amendment describing the area
in which the excavation will occur ; and

(2) Pay any additional fees required thereby.

(e) Right-of-way permits issued shall be available by the right-of-way user at all
times at the indicated work site and shall be available for inspection by the public
works and transportation director, other city employees and the public .

Sec . 29-359 . Denial of application for right-of-way permit .

The public works and transportation director may deny an application for a right-
of-way permit for any of the following reasons :

(2) The right-of-way user has failed to return the public right-of-way to its
previous condition under a previous right-of-way permit ; or

The right-of-way user fails to provide all the necessary information and
documents required by this article and reasonably requested by the city for
managing the public right-of-way; or

A reasonable, competitively neutral, and nondiscriminatory justification for
requiring an_alternative .method -for performing the work identified in the
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(4) The public works and transportation director determines that the denial is
necessary to protect the public health, safety or welfare. In determining
whether denial of a right-of-way permit application is necessary to protect the
public health, safety or welfare, the public works and transportation director
may consider one or more of the following factors :

application or a reasonable alternative route that will result in neither
additional installation expense up to 10% to the right-of-way user nor a
declination of service quality ; or

a. The extent to which the public right-of-way space where the right-of-way
permit is sought is available, including the consideration of competing
demands for the particular space in the public right-of-way, or other
general conditions of the public right-of-way;

b . The applicability of any ordinance, code provision, or other regulations that
affect the location of facilities in the public right-of-way ;

c . The degree of disruption to surrounding communities and businesses that
will result from the use of that part of the public right-of-way, including
whether the issuance of a right-of-way permit for the particular dates
and/or times requested would cause a conflict or interfere with an
exhibition, celebration, festival or any other event.

The area is enviromnentally sensitive as defined by law or is a historic district
as defined by law; or

.	(6) Any other reason in the public interest permissible under applicable law
as may be necessary or appropriate to protect the public welfare and
reasonably manage the rights-of-way consistent with the purposes of this
article.

Sec. 29-360 . Other conditions .

(a) The public works and transportation director in issuing a right-of-way permit
is authorized to impose such conditions as is necessary to protect the public health,
safety or welfare, to properly manage the public right-of-way and to properly restore
the public right-of-way .

(b) The public works and transportation director may establish in the right-of-way
permit limitations on the amount of excavation which may occur at one time and the
amount ofpublic right-of-way which may be obstructed during construction .

(c) The right-of-way user shall not permit excavation to remain open longer than is
necessary to complete the repair or installation, and in no event may excavation
remain open beyond the expiration of the right-of-way permit or any approved
extension.

(d) Non-emergency excavation on arterial and collector streets shall be performed
during the hours allowed by law. . . .
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(e) The public works and transportation director may limit the number of
conduits that may be installed by each right-of-way user based on the reasonable
needs so that no one right-of-way user may unreasonably consume a disproportionate
amount ofthe available public right-of-way to deter competition .

See . 29-361 . Construction.

(a) Before the start date of any excavation, each right-of-way user who has facilities
located in the area to be excavated shall be responsible to mark the horizontal and
approximate vertical placement of all its facilities in accordance with Missouri One
Call System. A right-of-way user shall be solely liable for any damages caused by its
mismarks. Any right-of-way user whose facilities are less than 20 inches below a
concrete or asphalt surface shall notify and work closely with the person performing
excavation in an effort to establish the exact location of its facilities and the best
procedure for excavation .

(b) Before the commencement of any excavation, the right-of-way user shall
provide the director of public works and transportation 48 hours written notice
before commencing any such work.

(c) Before the commencement of any excavation, the right-of-way user shall
provide each affected occupant of premises adjacent to the project 48 hours written
notice before commencing any such work. The notification required herein may be
satisfied through the use ofdoor hangers or similar means .

(d) The right-of-way user shall provide the public works and transportation
director 72 hours prior written notice before the closure of any roadway, highway or
street or interruption in traffic flow .

(e) All work permitted by the right-of-way permit shall be in accordance with the
terms of the right-of-way permit, and all applicable law and the code . All restoration
work required shall be completed in accordance with the approved plans and
specifications, the terms of the right-of-way permit and all applicable law and the
code, including, but not limited to, rules and regulations adopted by the public works
and transportation director pursuant to Chapter 25, Article II, Division III of the
code .

(f) All work allowed under the right-of-way permit shall be completed by the time
required in the right-of-way permit . At the completion of said work, record drawings
in the form maintained by the right-of-way user shall be provided for all extensions or
new installations of facilities . Any abandoned equipment or facilities shall also be
identified on record drawings in the form maintained by the right-of-way user and
provided to the city .

Sec . 29-362 . Restoration .

. (a) In the event that .the.city does not-exercise its rights to perform restoration vgork
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under Subsection (b) below, each permitee shall provide for the restoration of the
public right-of-way and surrounding areas in accordance with the following
requirements :

(2) The restoration of the public right-of-way as required herein must be
completed within the time set forth in the right-of-way permit . In addition to
its own work, the right-of-way user must restore the general area of the work,
and the surrounding areas, including the paving and its foundations . The right-
of-way user shall also inspect the area of the work and maintain the restored
public right-of-way in the condition required hereunder for four years
thereafter ; and

(4) For four years following completion of any restoration, each right-of-way user
guarantees that the restoration work shall comply with the applicable
requirements of this article ("guarantee period") . The guarantee period shall
commence when the restoration work and all required corrections have been
inspected and completed to the satisfaction of the public works and
transportation director. During the guarantee period, each right-of-way user
shall, upon notification from the city, perform all follow-up restoration work
required to correct, repair or replace restoration work performed by a right-of-
way user which fails to conform to the applicable requirements under this
article using any method or materials specified by the city . Such follow-up
work shall be completed within five working days after the receipt of notice
from the city that such follow-up restoration work is necessary. Follow-up
restoration work required because of an emergency shall be performed by a
right-of-way user immediately upon verbal or written notification from the
city ; and

Any public right-of-way within the city which are disturbed or damaged during
the work under a right-of-way permit shall be repaired and restored by the
right-of-way user pursuant to the terms of the approved plans and
specifications, the terms of the right-of-way permit and the rules and
regulations adopted by the public works and transportation director pursuant
to Chapter 25, Article II, Division III of the code and in all events the public
right-of-way shall be repaired and restored to a condition as good as that
previously existed before such work was commenced; and

©

	

(3) If the right-of-way user fails to restore the public right-of-way as required by
`~

	

this section, the city may restore the public right-of-way itself and the right-of-
way user shall reimburse the city for the cost of restoration. as provided in
Subsection (5) below; and

Upon the failure, refusal or neglect of a right-of-way user to comply with the
provisions of this section, the public works and transportation director, after
reasonable notice is given to such right-of-way user, may cause the work or
other activity required by this section to be completed or performed, in whole
or in part, to the satisfaction of the city . Upon so doing, the city shall submit
to such, right-ofway_user an itemized statement-of the cost- for .repairing . and� - ,
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(6) All excavation shall have a metal or plastic marker of a color, size and shape
approved by the public works and transportation director inserted into
restored pavement which shall identify the right-of-way user.

(b) The city shall have the option to perform or caused to be performed street
restoration work, in which case the right-of-way user shall reimburse the city any
reasonable and actual restoration work costs within 30 days from a right-of-way user's
receipt of a statement from the city for such costs.

Sec . 29-363 . Revocation ofright-of-way permit .

(a) The city may, after reasonable notice and an opportunity to cure, revoke a right-
of-way permit granted to a right-of-way user, without fee refund, but only in the event
of a substantial breach of the terns and material conditions of the right-of-way permit.
A substantial breach by a right-of-way user includes, but is not limited to :

(1) A material violation of a provision ofthe right-of-way permit ; or
CJ

-

	

(2) An evasion or attempt to evade any material provision of the right-of-way
permit, or the perpetration or attempt to perpetrate any fraud or deceit upon the
city or its citizens ; or

restoring the public right-of-way . The right-of-way user shall, within 30 days
after receipt of the statement, pay to the city the entire amount thereof, or such
amounts may be charged against any performance bond required by Section
29-373 .

A material misrepresentation of fact in the application for a right-of-way
permit; or

(4) A failure to complete work by the date specified in the right-of-way permit,
unless a permit extension is obtained ; or

A failure to correct, within the time specified by the city, work that does not
conform to applicable law, this article and other provisions of the code .

Sec . 29-364 . Emergencies .

In case of an emergency, a right-of-way user may proceed with required work
without a right-of-way permit, however, in such event, the right-of-way user shall,
within five working days following the emergency, submit the documents and
information required by Section 29-355 of this article and pay the right-of-way permit
fee(s) required by Section 29-374 of this article . In case of an emergency, a right-of-
way user shall immediately notify the public works and transportation director of
such emergency and the excavation necessary to address such emergency. All
required work necessitated by the emergency and restoration work shall satisfy all
requirements of this article . If such required work necessitated by the emergency or

-the restoration work-fails to, satisfy. . the requirements.of this. article, then

1 7



way user shall promptly correct such unsatisfactory work. In the event the right-of-
way user fails to correct such unsatisfactory work, then the city shall be entitled to
correct such unsatisfactory work. The city shall submit to the right-of-way user an
itemized statement of the costs for such work. The right-of-way user shall pay the
amount of the statement within 30 days from receipt .

Sec . 29-365 . Abandonment of equipment or facilities .

(a) Unless otherwise permitted by the city in writing, a right-of-way user shall
remove all abandoned equipment or facilities which prevents or significantly impairs
the public right-of-way use, repair, excavation or construction, upon receipt of written
notice from the city and shall restore any affected public right-of-way in accordance
with the standards set forth in this article. In the event a right-of-way user fails to
remove such abandoned equipment or facilities, the city may do so at such right-of-
way user's cost and expense .

(b) The city, upon such terms as it may impose, may give a right-of-way user
permission to abandon, without removing, any equipment or facilities, so long as such
equipment or facilities abandoned in place does not materially interfere with the use of
the public right-of-way, or with the use of the public right-of-way by any right-of-way
user .

(c) If required by the city, a right-of-way user shall submit to the city an accurate
map of all abandoned equipment and facilities in the form maintained by the right-of-
way user.

Sec . 29-366. Facilities relocation .

(a) The public works and transportation director may order a right-of-way user, at
the right-of-way user's own cost, to permanently or temporarily remove, relocate,
protect, support or disconnect its facilities, in the public right-of-way for the following
reasons :

(1) To prevent interference with a public improvement undertaken by the city;

(2) When necessary, because of traffic conditions, street vacations, freeway
grading, sewer or drainage or to otherwise prevent interference with the safety
and convenience of ordinary travel over the public right-of-way; or

(3)

	

Whenrequired to protect the public health, safety or welfare .

(b) With respect to any permanent or temporary removal, relocation, protection,
support or disconnection of facilities, in the public right-of-way pursuant to
Subsection (a) above, the city shall be liable to a right-of-way user only for damages
caused by the sole negligence of the city ; provided, however, that nothing herein shall
relieve any other person from liability for damage to a right-of-way user's facilities .

(c) .Except u,,the case,of,an1emer_gerigy, .the,city shall provide__a,right-of-way, user,
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written notice if, in the reasonable judgment of the city, facilities must be permanently
or temporarily removed, relocated, protected, supported or disconnected pursuant to
this section . If the right-of-way user fails to promptly commence such work and
substantially complete such removal, relocation, protection, support or disconnection,
including all associated repair of the public right-of-way, within a reasonable time
thereafter, then, to the extent not inconsistent with law, the city shall have the right to
authorize removal of the facilities installed by the right-of-way user on, over or under
the public right-of-way at the right-of-way user's cost and expense . Unless otherwise
provided in the written order from the director of public works and
transportation, such relocation shall be completed within 30 days of the first
written request by the city to relocate the facilities . Failure to relocate facilities
at the cost of the right-of-way user within such 30 days or other time period
reasonably specified in writing shall constitute a violation of this article subiect to
the violations provisions herein and shall further constitute basis for denial or
revocation of any other use ofthe rights-of-way until remedied .

Sec . 29-367 . Damage to property .

Each right-of-way user shall be responsible for the cost of repairing any property
owned by other persons in the public right-of-way caused by the right-of-way user or
its facilities . Each right-of-way user shall be responsible for the cost of repairing any
damage to the property of another person caused during the city's response to an
emergency caused by a right-of-way user or its facilities, except for damage caused by
the city's gross negligence or willful misconduct .

Sec . 29-368 . Public right-of-way vacation .

If the city vacates a public right-of-way, the city shall reserve for itself and all
public utility right-of-way users having facilities in the vacated public right-of-way,
the right to install, maintain and operate the facilities in the vacated public right-of-
way and to enter upon such public right-of-way at anytime for the purpose of
reconstructing, inspecting, maintaining, repairing or restoring the same. The city shall
retain all necessary easements in vacated public right-of-way in existence at the time
of vacation.

Sec . 29-369 . Extensions of time and inspection.

(a) Any construction, excavation, or restoration work required under this article
shall be completed in the time set forth in the right-of-way permit, unless extended. If
a right-of-way user is unable to complete the construction, excavation or restoration
work within the time set forth in the right-of-way permit due to reasons beyond the
public utility right-of-way user's control, upon application to the public works and
transportation director, the time required for such work shall be extended to the
extent of the delay caused by the reason beyond public utility right-of-way user's
control . Upon completion of such work, the right-of-way user shall immediately
notify the public works and transportation director . The right-of-way user shall
make the work site available to the public works and transportation director and to
alLothers as, authorized,:by-law. .t'or inspection-at any reasonable times.,dyrmg the_
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execution and upon completion ofthe work.

(b) At the time of inspection, the public works and transportation director may
order the immediate cessation of any work which poses a serious threat to the public
health, safety or welfare .

(c) The public works and transportation director may order a right-of-way user to
perform or redo any work which does not conform to this article, or other applicable
standards, conditions or the code . An order issued pursuant to this section shall state
that failure to correct the violation will be cause for revocation of the right-of-way
permit . Within ten days after issuance ofthe order, the right-of-way user shall present
proof to the public works and transportation director that the violations have been
corrected . If such proof has not been presented within the required time, the public
works and transportation director may revoke the right-of-way permit.

Sec . 29-370 . Other obligations .

(a) Obtaining a right-of-way permit does not relieve the right-of-way user of its
duty to obtain all other necessary permits, licenses and authority and to pay all fees
required by any other law .

(b) A right-of-way user shall comply with all requirements of law, including
Missouri One Call System .

(c) A right-of-way user shall perform all work in conformance with all law, and is
responsible for all work done in the public right-of-way pursuant to the right-of-way
permit, regardless ofwho performs the work.

(d) Except in the case of an emergency, and with the approval of the public works
and transportation director, no excavation may be performed when conditions are
unreasonable for such work.

(e) A right-of-way user shall not obstruct a public right-of-way to the extent that the
obstruction interferes with the natural free and clear passage of water through gutters
or other waterways .

Sec . 29-371 . Trimming oftrees .

A right-of-way user shall have the authority to trim trees, in accordance with the
city tree ordinance, upon and above public right-of-way so as to prevent the branches
of such trees from coming in contact with facilities .

Sec . 29-372 . Indemnification.

(a) Each right-of-way user shall indemnify, hold harmless, release and defend the
city, its municipal officials, elected officials, boards, commissions, agents, attorneys
and employees, from and against any and all lawsuits, claims, causes of action,
liability, contractual -damages :and. .losses,-econornic .damages-andd losses, all other_ . _
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damages and losses, and expenses, including reasonable attorneys' fees, resulting or in
any manner arising from the action or inaction of a right-of-way user, its agents,
representatives, employees, contractors, subcontractors or any other person for whose
acts such right-of-way user may be liable, in constructing, operating, maintaining,
repairing, restoring or removing facilities, or in carrying on a public utility right-of-
way user's business or operations in the city . This indemnity shall apply, without
limitation, to any claim or cause of action for invasion of privacy, defamation,
antitrust, negligence, theft, fire, violation or infringement of any copyright, trademark,
trade name, service mark or patent or intellectual property right of any person,
whether or not any act or omission complained of is authorized, allowed or prohibited
by this article; and

(b) The city shall notify a right-of-way user of any claims subject to
indemnification by a right-of-way user and shall cooperate with all reasonable
requests by a right-of-way user for information, documents, testimony or other
assistance appropriate to a resolution of such claims . A right-of-way user shall have
full responsibility for and control of any action or undertaking directed at the
resolution of such claims .

Sec . 29-373 . Insurance and bonds .

(a) Each right-of-way user shall secure and maintain commercial general liability
insurance ("CGL Insurance") with a combined single limit per occurrence of not less
than the amount required by the requirements for CGL Insurance established by the
public works and transportation director . The CGL Insurance required herein shall
be written on a comprehensive form and shall cover claims and liability in connection
with or resulting from the right-of-way user's operations and activities for personal
injuries, occupational sickness, disease, death or damage to property of others,
including loss of use resulting therefrom, arising out of any operations or activities of
the public utility right-of-way user, its agents, or any person directly or indirectly
employed by them . The CGL Insurance required herein shall include premises,
operations, independent contractors, products-completed operations, personal injury
and advertising injury and liability assumed under an insured contract (including the
tort liability of another assumed in a business contract) coverages . In particular, and
not by way of any limitation, the CGL Insurance shall cover the right-of-way user's
indemnity obligations contained herein .

(b) Each right-of-way user shall secure and maintain commercial automobile
liability insurance ("auto insurance") with a combined single limit for bodily injury
and property damage per accident of not less than the amount required by the
requirements for auto insurance established by the public works and transportation
director . This insurance, to be in comprehensive form, which shall cover claims and
liability for all injuries and all damage to property arising from the use of automobiles,
trucks and motorized vehicles, and shall cover the operation on or off the site of the
work of all motor vehicles licensed for highway use whether they are owned, non-
owned or leased .

(c) The right-of-way user-shall,,purchase and maintain workers' . compensation, .,
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insurance which shall protect the right-of-way user against claims for injury, sickness,
disease or death of the right-of-way user's employees or statutory employees in
accordance with law.

(d) The city shall be endorsed as an additional insured under the policies described
in Subsections (a) and (b) above . However, nothing contained in this Section 29-373 ,
including that the right-of-way user maintain insurance, is intended or shall be
construed to be a waiver of the sovereign immunity protections afforded the city under
law.

(e) Before commencing any work allowed by the right-of-way permit, the right-of-
way user shall procure and furnish to the department of public works and
transportation a performance bond in the amount of the estimated cost ofthe
required public right-of-way restoration work to be performed by the right-of-way
user and approved by the department of public works and transportation . Such
bonds shall be in effect through the duration of the work allowed by the right-of-way
permit and for the four year guarantee period . The bonds required hereunder shall be
in a form approved by the public works and transportation director and executed by
a responsible surety licensed in the State of Missouri . The right-of-way user shall
require the attorney in fact who executes the required bond on behalf of the surety to
affix thereto a certified and current copy of this power of attorney indicating the
monetary limit of such power. Ifthe surety of any bond furnished by the right-of-way
user is declared bankrupt or becomes insolvent or its right to conduct business in the
State of Missouri is terminated, or it ceases to meet the requirements of this paragraph,
the right-of-way user shall within ten days substitute another bond and surety, both of
which must be acceptable to the public works and transportation director . If the
right-of-way user fails to make such substitution, the city may procure such required
bonds on behalf of the right-of-way user at the right-of-way user's expense .

(f) If the public utility right-of-way user can demonstrate through certified
documents reasonably acceptable to the public works and transportation director
that the public utility right-of-way user has $25,000,000 .00 in net assets and does not
have a history of permitting noncompliance within the city, the requirements of
Subsections (a) through (e) of this Section 29-373 shall not apply to such public utility
right-of-way user .

(g) In the event the right-of-way user contracts with any other person to perform the
work allowed by the right-of-way permit, such person shall comply with all the terms
and provisions of the right-of-way permit, this article, including all insurance and
bonding requirements, all law and the code and shall have the same obligations as the
right-of-way user under this article . The right-of-way user shall provide a written
guaranty that the work allowed by the right-of-way permit and performed by another
person shall be in accordance with the right-of-way permit, this article, applicable law
and the code . The right-of-way user shall be responsible for correcting acts or
omissions by any other person performing the work allowed by the right-of-way
Permit . The form of the written guaranty shall be approved by the public works and
transportation director .
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Sec. 29-374 . Right-of-way permit fees .

(a) Each applicant shall pay to the city a right-of-way permit fee for each
application for a right-of-way permit as follows :

(1) For each 150 square feet or part thereof ofthe area to be restored or excavated,
whichever is larger, a permit fee of $28.25 .

(2) For an area 150 square feet or less to be restored or excavated which does not
involve pavement removal or trenchless technologies under pavement, a
permit fee of $21 .00 .

Bulk permits, pursuant to administrative rules promulgated under the authority
of Chapter 25 for issuance, a permit fee of $12 .00 .

(4) Any fee required pursuant to this section shall be doubled for each activity
requiring a permit under this section but not obtained, in violation of this
section.

Such right-of-way permit fee shall be based upon all of the city's costs in issuing,
processing and verifying applications and inspections of the project site and
restoration work up to two hours . Such right-of-way permit fee shall be paid by each
applicant to the city at the time the applicant submits its application for a right-of-way
permit.

(b) Each right-of-way user shall pay to the city a supplemental right-of-way permit
fee in the amount of all ofthe city's costs associated with the following:

(1) Inspecting the project site and the restoration work in excess oftwo hours; and

(2) Protecting or moving the right-of-way user's equipment or facilities after
reasonable notification to the right-of-way user doing the public right-of-way
work; and

(3) Determining the adequacy ofpublic right-of-way restoration; and

(4) Inspecting and/or testing restoration work after rejection of improper or
defective restoration work;

(5) Restoring work inadequately performed after the city has provided notice and
five working days for the right-of-way user to correct such inadequate work;
and

(6) Revoking the right-of-way permit .

(c) Fees paid for a right-of-way permit, which is subsequently revoked by the
public works and transportation director, are not refundable .
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(d) In the event the scope of the project is revised during the course of the project,
the public works and transportation director may reevaluate the fee based on the
actual size ofthe excavation and may require an additional fee .

(e) The amount of the right-of-way permit fee set forth in Section 29-374(a) shall
be reviewed annually by the public works and transportation director and adjusted
based upon the costs to the city as set forth in Subsection 29-374(a) as approved by
the city council .

Sec . 29-375 . Violations .

(a) No right-of-way user shall excavate in the public right-of-way in violation of
Section 29-354 of this article . Any violation of Section 29-354 of this article shall
result in the immediate issuance of a citation to the right-of-way user and enforcement
action pursuant to Section 29-375(d) hereof.

(b) Except as provided in Subsection (a) of this section, if the public works and
transportation director determines that a right-of-way user has committed a violation
of this Article, any law, or a condition of the right-of-way permit, the public works
and transportation director shall make written demand upon the right-of-way user to
remedy such violation, which may include the issuance of a stop work order .

(c) The right-of-way user shall, within seven calendar days of receiving a
notification of a violation, propose a plan to promptly correct such violation. The
right-of-way user shall promptly correct such violation in accordance with an
approved plan . If the violation creates a threat to public safety, the right-of-way user
upon verbal or written notice from the public works and transportation director shall
immediately correct such violation. A right-of-way user's failure to submit an
acceptable plan, or to promptly cure a violation shall in addition to all other remedies
provided by law be cause for immediate revocation ofthe right-of-way permit.

(d) Any right-of-way user violating any provision of this article is guilty of a public
offense, and upon conviction thereof shall be fined in a sum of not less than $200.00
nor more than $500.00 . Every day that this article is violated shall constitute a
separate offense . The city shall have the authority to maintain civil suits or actions in
any court of competent jurisdiction for the purpose of enforcing the provisions of this
article . In addition to any other remedies, the city attorney may institute injunction,
mandamus or other appropriate actions or proceedings to prevent violations of this
article .

See . 29-376 . Appeals .

A public utility right-of-way user that has been denied a right-of-way permit, has
had its right-of-way permit revoked, believes that the fees imposed upon it by the city
do not conform to the requirements of RSMo. Section 67.1840 or asserts any other
issues related to the use of the public right-of-way shall be entitled to have its disputes
reviewed in accordance with the Chapter 2, Article XIII, of the code, provided
however, that a decision affirming the denial, revocation, fee imposition,of 4iispute, ,-
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resolution shall be in writing and supported by written findings establishing the
reasonableness of the decision .

See . 29-377 . Separability .

If any provision of this article is held by any federal, state or local court, or by any
federal or state agency of competent jurisdiction, to be invalid as conflicting with any
Law, or is held by such court or agency to be modified in any way in order to conform
to the requirements of any such law or regulation, such provision shall be considered a
separate, distinct and independent part of this article and such holding shall not affect
the validity and enforceability of all other provisions hereof. In the event that such
law or regulation is subsequently repealed, rescinded, amended or otherwise changed
so that the provision which had been held invalid or modified is no longer in conflict
with such law, said provision shall return to full force and effect and shall again be
binding on the city and each right-of-way user, provided that the city shall give the
right-of-way user 30 days, or a longer period of time as may be reasonably required
for the right-of-way user to comply with such a rejuvenated provision, written notice
of the change before requiring compliance with such provision.

See . 29-378 . Exceptions .

(a) Regardless of any contrary provisions of this article, nothing contained in this
article shall relieve the city of any obligations under an existing franchise agreement
in effect on May 1, 2001 .

(b) Regardless of any contrary provisions of this article, nothing contained in this
article shall relieve a right-of-way user of the provisions of an existing franchise,
franchise fees, license or other agreement or permit in effect on May 1, 2001 .

(c) Regardless of any contrary provisions of this article, nothing contained in this
article shall prohibit the city or a right-of-way user from renewing or entering into a
new franchise in compliance with applicable law.

(d) Regardless of any contrary provisions of this article, nothing contained in this
article shall prohibit the city from enacting, renewing or enforcing ordinance articles
allowed by the provisions ofRSMo. Section 67 .1846, where applicable .

(e) Regardless of any contrary provisions of this article, nothing contained in this
article shall prevent the city from imposing a franchise fee and other terns and
conditions permitted by law in connection with the city granting or renewing a cable
franchise and the city may fully enforce all such cable franchise and cable
ordinance provisions notwithstandine any contrary term or provisions herein to
the full extent permitted by law.

(f) The permitting and other requirements for towers and other structures or
equipment for wireless communications facilities in the public right-of-way shall not
be governed by this article and shall be governed by other provisions of the code .



Sec. 29-379 . Reservation ofrights and special exceptions .

(a) In addition to any rights specifically reserved to the city of by this article, the
city reserves unto itself every right and power which its required to be reserved by a
provision of any ordinance under any registration, permit or other authorization
granted under this article .

(b) The city may grant a special exception to the requirements of this article if an
applicant, upon application, demonstrates with written evidence that the exception will
not create any threat to the public health, safety or welfare, and:

The applicant demonstrates that the increased economic burden and the
potential adverse impact on the applicant's construction schedule resulting
from the strict enforcement of the requirement actually or effectively prohibits
the ability of the applicant to provide public utility services in the city ; or

(2) The applicant demonstrates that the requirement unreasonably discriminates
against the applicant in favor ofanother public utility right-of-way user.

(3) The applicant demonstrates that under the facts clearly shown, an
excetion is required by superseding applicable law.

(c) A grant of special exception to the requirements of this section pursuant to
Subsection 29-379(b) shall not be deemed to be a waiver of any other requirement of
this section or this article or constitute a waiver of any requirement with respect to a
new or separate right-of-way permit .

Sec . 29-380 . City's failure to enforce.

The city's failure to enforce or remedy any noncompliance of the terms and
conditions of this article or of any right-of-way permit granted hereunder shall not
constitute a waiver of the city's rights nor a waiver of any right-of-way user's
obligations as herein provided .

SECTION 2.

	

That any ordinances or parts of ordinances in conflict with this ordinance be, and
hereby are, repealed .

SECTION 3 .

	

That this ordinance shall be in full force and effect from and after date ofpassage .

Approved as to form :

Attest : /s/Paula Heyde, CMC

	

/s/David J . Jones
S e d

	

City Clerk

	

Mayor


