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Serviceogg”? rﬁbhc
gy
REED KLINE ) SSion
Complainant, )
)
) Case No.
Vs, )
)
)
MISSOURI-AMERICAN WATER COMPANY )
Respondent, )
COMPLAINT
1. Complainant, Reed Kline, resides at 12408 Donovan Drive, St. Joseph,
Missouri 64505.
2. Respondent, Missouri-American Water Company, located at 3901 Beck

Road, Suite B, St. Joseph, Missouri 64506, is a public utility providing service to

complainant’s residence and development projects.

3. As the basis of this complaint, complainant states the following facts:

The Missouri-American Water Company (MAWC) has, basically, refused to install new
infrastructure in local developments here in St. Joseph, including mine. The reason given
by MAWC is that revisions recently made {on June 20, 2005) to the City of St. Joseph’s
right-of-way management ordinance have hampered its nmow-common practice of
circumventing certain City Code provisions by obtaining private easements outside the
City’s nght-of-way. However, my development was platted prior to June 20, 2005,
which is significant because the specific language contained in the amendment states that
the June 20™ revisions are only applicable to actions subsequent to its passage. Although
MAWC has since agreed to proceed with providing service in these previousiy-platted
developments, I am concerned about what might happen in the future, (in developments
platted after June 20, 2005), due to certain information I have recently been made aware
of. More specifically, that MAWC has implemented a new policy, which pre-dates the

City’s June 20, 2005 ordinance, wherein it will no longer place its facilities in any public



rights-of-way or public utility easements (not just in St. Joseph, but anywhere in the State
of Missouri) unless it either: 1) has a specifically named property interest, or 2) the
municipality or developer provides it with unlimited cost indemnifications forever into
the future.

By placing its water lines exclusively in easements in which it has a property
interest, MAWC is able to bypass its obligations to pay for the cost of relocation or
adjustment of its mains at its own expense when the relocation occurs as a result of a
public improvement — basically, it wants somebody, other than MAWC, to foot the bill
for these costs. MAWC is, essentially, refusing to provide service/withholding service, in
violation of the provisions of its tariff. MAWC may argue that it is not refusing to
provide service/withholding service because it is simply in the process of “negotiating an
agreement” with the developer and/or the municipality regarding the property interest
and/or the indemnification language. However, the result is that MAWC is refusing to
provide service/withholding service unless developers sign-off on its form language.
Developers are often-times under extreme pressure to move their developments along.

Time is money. MAWC knows this, which makes its tactics all the more repugnant.

4, The_complainant has taken the following steps to_present this complaint to

the respondent: 1, and other developers, have had discussions with MAWC about this

issue. MAWC initially took the position that the City Council needed to repeal the recent
amendments made to the City’s right-of-way management ordinance before it would
once again begin providing service. This is the reason why a group of developers
approached the City Council at its meetings on August 1, 2005 and August 15, 2005
seeking relief. After we subsequently became aware that MAWC’s new policy pre-dated
the revisions that had been made to the right-of-way ordinance, it became apparent that
the ordinance was not the real problem — MAWC’s new policy was. (It is important to
note here that I am aware of the fact that City Staff requested a copy of MAWC’s new
policy, which was relayed to them verbally by MAWC officials on August 10, 2005, but
that City Staff was informed at that time that this policy was not in writing. Therefore, if
MAWC claims that there are exceptions that may apply, neither the developers, nor the

City has been given an opportunity to review these exceptions in order to conduct any



type of detailed analysis or review.) Following our request for assistance on August 15,
2005, City Staff met once again with MAWC officials, on August 17, 2005, at which
time they were able to come to an understanding with regard to the previously-platted
(pre-June 20, 2005) developments. However, as I stated previously, my concern is with
what might happen in the future, given MAWC’s new policy. MAWC officials provided
no assurance to City staff on August 17" that MAWC will provide service to
developments that were platted after June 20", (unless, we presume, the developers and

municipalities agree to abide by MAWC'’s new, unwritten policy).

WHEREFORE, Complainant now requests the following relief: 1 would
resﬁectfully request that the Public Service Commission provide an official ruling with
regard to whether or not MAWC has the right to refuse to provide service based upon
MAWC’s new policy that it will no longer place its facilities in any public rights-of-way
or public utility easements unless it has: 1) been granted a private property interest, or 2)
either the developer or the City agrees to indemnify MAWC from all possible costs of a
funire relocation of the line. In essence, can MAWC refuse to provide service based on
its desire for “asset protection” by seeking to avoid any and all risk associated with its
own business use of facilities? It does not seem at all fair to me that a public utility
company should have the ability to basically require developers {or the general taxpayers)
to foot the bill for relocation costs within the public right-of-way; especially, if relocation
costs are already included in MAWC’s tariff. I would also request that MAWC be
required to provide a written copy of it’s new policy for my review and, more
importantly, for review by PSC Staff for purposes of determining, among other things, if

it is in conformance with the provisions of MAWC’s tariff.
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Reed Kline'
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Formal complaint for individaal customers

Included is some information regarding filing a formal complaint. Also included is intermet link
information if you wish'to vse those. The information inchides the Commission’s rules of practice, 4
CSR 240 Chapter 2, which states how filings including formal complaints are to be made. 1t is on the
Secretaty of State home page, please see hitp./‘www.sos.mo.gov/adrules/cst/csr.asp, and go to Title 4,
Division 240, and Chapter 2, or htip.//www.sos.mo.gov/adryles/csr/current/4esr/4e240-2. pdf, then
look at the paragraph about “formal complaints,” 4CSR 240-2.070 (3) on page 7. Also included is a
-form that may be filled out if you wish to us¢ it, or used as a guide for filing & formal compiaint. Feel
free to make more copies if you need them or if others wish 1o file 2 formal complaint,

Individual persons may file and represent themsetves, however a corporation. such as an association ot
development company, or & group of persons, will need to have representation by ah attorney, As
such, if other individuals file cotuplainta they should write out their own complaint filings rather than
several people signing one. If others file their own complaints about the same matter, the cases could
be copsolidated and handled as if a single case.

Prior to moving ahead, the Commission normally allows an opportunity for mediation between the
complainatit and respondent, which takes place at the University of Missouri Law School.
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4 CSR 240-2—DEPARTMENT OF ECONOMIC DEVELOPMENT

Divielan 240—Public Servics Commission
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High &, Jelferson City, Missouri. AR gen-
eral imyniries to the commisuion, cover let
tery, briefs, and pleadings shal] be ad-dressed
to the Secretary of the Commiasion, Missonsi
Public Service Comtimission, PO, Box 360,
Jefferson City, MQ 65102, unless otherwise
ordered by the commission,

(2) Reguiar meetings for the purpose of con-
ducting public business shall be held by e
commision, The time of each meeting and

't Hittérg o be distusised shall be posted-at - fngs

the commission offices and shall be availnble
to the public by contecting the commigsion.

- (3) The commisgion may changes the principnl
office of the commission end sy also changs
the time and place of meetings or hearings of
the commission with reasonable prior notice
to the publie.

AUTHORITY: secticn 386.410, RSMo Supp.
I598.% Ovriginal rule filed Dec. 18, 1975,
offective Dec, 25, 1975, Amended: Filed Nov.
7. 1984, ffective Junz 15, 1985, Rescindad
and readuvpted; Filed March 10, 1995, effec-
-tive Noy. 30, 1995. Amended: Filed July 26,
1099, effsctive Jan. 30, 2000.

*Oripinal ahority: 386,40, BiMo 1939, armemded 1947,
1977, 1996,

4 CSR 240-2,030 Records of the Commsis-
shon

keeping requirements of the commizsion and
the availakility of these records 1o the public,
Charges for coples are xubject to statwiory
bmitations.

(1) The scerstary of the commisgion shall
keep » foll and true record of al the pro-
vesdings of the commigglon, of all books,
xmaps, doounents and papers ordered filed by
the commission, of all arders made by each
of the commissionets, and of a1l orders made
by the commission or epproved and ocon-
Jimed by it and ordered filed. In addition,
* the secretary of the cotnmission sball main-
tain & docket of all ceses filed and cases wet
for hesting nnd shull assign. eech marter an
sppropriete case number, These records shall
be available for public inapectivn it the office
of the secretary of the commission, during
reasonable business howrs, Monday through
Fnday, oxcept for legal holidays. 'Fhe specii-
ic hoary the recards are avaiieble shall be

postzd ay the principal offic of the commis-
mon. ALY =R PP RV IS  AXVELN

g‘“‘m Fmd--f ."‘
PURPOSE: This rule xexs forth the record-  PURPOSE; This Tule sets Jorth who may

{2} Copier of reconds, afficial documents,
pleadings, transcripts, briefs, and arders filed
with the commission miay be tequested from
the secremry of the cormmissioh. Amy sush
request whall be mads in writing, Copies of
recnrds, offieinl documents, plendings, tran-
scripte, briefs, and atders furnished to publis
offivers for use in their official capacity may
he provided without charge. Copiey shsll be
provided to all ofhers 88 follows;

(A) Records, official docwments, plead-
. briefs,.and orders,  fhirty-five cents
{35¢) per page;

(B} Certificate under seal, one dollar (51);

(C) Transmittal by facsimile devics, fifty

peats (80¢) pet page;

(D} Copies of officil tunscripts, fifty
cools (50¢) per page, A digketts ghall be pro-
vided wpen request with o request for o print-
ed copy of the wanzeript,

AUTHORITY: xections 386.300 and 386,410,
RSMo Supp. 1998.% Origiral rule filed Dec.
19, 1975, gffective Dee, 28, 1975. Amended:
Filed Nov. 7, 1984, effective June IS, IDES.
Rescinded and readopted: Filed March 10,
1995, effective Nov. 30, 1995. Amended:
Filed July 26, 1998, effective Jan. 30, 2000,

*Original autharicy: 886,300, RSMo 1939, conented

who doey nat maiutain en office for the prac-
tice of law within the state of Missouel, may
ppear &f in the case of o resident atlorney:
(C) Any sttorney who is not & member of
tite Missouri Bar, but who ir & member in
good standing of the ber of my court of
record may petition the commission for leave
to be permitied to appear and participte in &
pariiouier case under aff of the following con-
ditiong:
1. The visiting ntbormney shaell flle in &

-sepatate -pleading o stotament identifying

each eourt of which that attorney is o tem-
bor and cerfifying that neithor the visiting
altorney nor sny member of the attorney’s
firm in disqoalified W appear in sny of these
conrts;

2. The statement shall desipnate some
wmember it good standing of the Missouri Bar
having an office within Mmsmm p associate
connsel; and

3, The desipnated Missouri attorney
thall zimultatsously enter s appearance ns
an attorney of record.

{4y An ehpble law gwdent may petition the
copumniszion to be allowed 10 appesr. Such
application must comply with any applicable
miles of staiutes,

IM7, 584, 1995 and 386,40, RSMo 1939, umented -
- (5) Practice by Nonattorneys, A satural per-

1947, 1977, 1996,

s t—

- )

Ll

4.£5R 240-2.040 Practica Bolore the Cam}

practice as an giiprngy before the commis-
siott. '

(1) The genern] counvel vepretents the gtaff
jnvestigation, contested cases and other pro-
ceedings and appears for the commission in
ull courtz and before federal regulatory bod-
ics; and in penoral performs all duties and
services ay altorney and counse] to the com-
tnission which (be commission mey reason-
ably require.

{2) The public counzel represents the inter-
cuts of the public before the commisnion,

(3) Attomeye who wish to practice before the
cammission shall fully comply with. it rules
and also comply with one (1) of the fotlowing
eriteria;

(A) An attorney who ix liconeed to practics
[ow in the state of Missouri, and in good
standing, may practice before the comumis-
gion;

{B) A nonrepident atmmey who 18 & mem-

“betof the Missouri Bar in good standing, but

- !

%00 maay tepresent himwself or herself Such
prectice i strictly Himited to the appearance
of & nataral person on s or her own behalf

~ wnd shall not be made for any ather person or

 entity.

(6) Afer an altorney hay entered w 2ppear-
ance for any paxty: the attormey may-withdrew
only by leave of the commission. '

AUTHORITY: saction 386.410, RSMo Supp,
J1908.% Original rale filed Dec, 10, 1975,
affective Dec. 29, 1975, Amended: Filed Nov.
7, 1984, effactive Jine 15, 1985. Rescinded
and readopted: Filed Morch 10, 1995, gffee-
tive Moy, 30, 1995, Rescinded and readpprad:
Filad Aug. 24, 1999, effeciive April 30, 2000,

*Origtnal authority: 386,410, RSMo 1939, amended 1947,
1577, 1996

Smith v Public Service Commisyion, 336
SWad 4581 Mo, 1960), Commission Rule
12.07 allowing individual party before com-
mission held not 10 authorize non-lawyer
individual 0 act us attorney for twenty~five
ather Individuals. See also Reed v Labor and
Industrial Relations, 789 SW2d 19 (Me.
bang 1990) und Clark v Ausiin, 340 Mo.
647, 101 SWzd 977 (Mo. 19371 .
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{3) Formal Complaints/ If g aompinmnnt is
not satieficd with the elitcome-of the informat

compigint, a qu:m‘f/ cnmpia:m way be filed.
Formal complain yhey be made by petition or

" céffipiaint in writing, settimg forth any zct or-

thing dome ar omited to be done by any per-
gon, corporation or public utlity. inaluding
any rule or charge egtabbished or fixed by or
for my person, corporation or public ntiliy,
in violetion or claimed to be in violation of
atty provigion of law ot of any rvle or order
or-deeision -of the commission. However, 10
cotnplaint shall be entertained ty the com-
miggion, except ypon its own motion, as to
the tepsonablenssy of uny rales or charges of
eny peblic wiltyy ualess the complaint i
signed by the public counsel, the muyor o
the president or chairmmn of the board of
aldormien or a majarity of the comunell or atker

legislative hody of any town, village, coanty

or other politicsl mbdivision, within which
the nlleged violatiop cocurred, or not fewer
than twenty-five (25 copsomers or pt-
chagers or prospective consumers or pur-
chagers of public wtility gas, electricity,
water, sewet or te) service s provided
by law. Any public ntility has the right to file
& formal compluint oh any of the grounds
opon which complaints are aliowed to bt
filed by other persens and the same proce-
dure shall be foliowed a8 in other coses.

(4) The commission shall not be vequired to
dismmiss any complaint becauss of i abrence
of direct damage o the complainmt,

(5) The formal complaint shall contsin the
foltowing information:

(A) The name, ‘streer address, signaturs,
telephone momber, facsimile wumber snd
electronic mail address, where applicable, of
each compleinent and, if different, the
address where the subject utility service way
rendered;

(B) The name end sddsene of the person,
corporalioh or public ublity agsinst whom
the eomplaint is being fled;

(C) The natre of the ¢omplaint and the
complaingat's jnterest iv the compluint, in a
cloar énd capnise manger;

(D) The relief requasted;

{E) A staterment 88 o wheiber the cum-
plainant hax directly contacted. the person,
cotpomtion or public willity about which
corplaint is being made;

(F) The jurisdiction of the commission
over the subject mattor of the complaint; and

{G) I the complainant is an association, a
list of all it menibers,

(6) The comuminsion, on ils own motion or on

“the miolipd 67y party, may aftér nutics dis-

mizs & complaint for falinre to state a claim
on which relief may be granted oy faiture to
comply with any provision of these tules or
an order of the commission, or mey strike
irrelevant ellogations.

(7) Upon the filitg of & complaint in ecompli-
auce with these rules, the secretary of the
comoission shull serve by certified mail,
postage prepaid, & copy of fhe complaint
upon the person, corparation or public witity

.agninst whom the complaint has been filed,
which shall be nccompunied by & notice that

the matter complained of be satinfied or that
the complaint be answered by the respondent,
unless otheywise ordered, within thirty (36)
days of the date of the notice.

(8) The respundent rhall file an answer o the
complaint within the fme provided, Al
grounds of defense, both of lsw and of faot,
shall be raised in the mmswer, If the yespon-
dexit han no information ar belief upon the
subject sufficient to enable the respondent o
apswer an allegation of the complaint, the
respopdent muy so state in the answer and
assett & demial wupon that gronnd.

(9) If the respondent in a complaint case fails
to file 4 tiroely smewer, the complainant’s
averments may be dested admitted sud an
order granting dsfanlt sofered. The respon-
dent has seven (7) days from the jame date of
the arder graning default o file a motice to
set aside the order of default and extend the
filing date of dis angwer. The cominission
nay grant the motion io get zside the order of
defanlt ond grant the tespondent additionsl

-time to wiswer if it finds good cause.

{10} The commission may order, at any time
after the filing of a compleint, an investigs-
tion by its staff as W the canse of the com-
pluint, The staff gholl file a report of its find-
ings with the commission and all parties to
the compiaint case. The investigative report
shall not be made poblic unless relessed in
s¢eordanee with  sections 386,480,
392.210(2) ar 393,140(3), RSMo, or during
the course of the hesting involving e com-
plaint,

(11) When the commission determines that a
hesaring should be held, the commisgion ghail
fix the time and place of the hearing,. ‘The
commisgion lali serve notice upon the
rffected peraon, corporstion or public atility
not fewer than ten (L0) days vefore the time
gset for the hearing, unlesy the commission
finds the public fiecessity requires that the

“heartng ba:t_wld.at,-m‘qurlier date.., . ... .

{12) All mattera upor: which ¢ complaint may
he founded may be joined in one (1) hearing
und no motion for diemissal shall be enter-
tained apainst & complainant for mikjeinder of
causes of aetlon or grievances or misjoinder
ot nonjoinder of parties,

AUTHORITY: section 386.4%), RSMo Supp.
1908 % Original rule filed Dec, 19, 1975,
effactive Dec. 29, 1975. Amended: Filéd Nov.
7, 1984, cffective June 15, 1985. Amended:
Filad June 9, 1987, affective Nov. 12, 1987.
Reacinded -and -reqdopted:- Filed March 10,
1995, effectivé Nov. 30, 1995, Rescinded and
readopted: Filed Aug. 24, 1999, effective
April 30, 2000.

Origingt cahariy: 385,410, RSMo 1995, amendtet 1937,
1977, 1996,

$ CSR 240-2.075 Intervention

PURPOSE: This vule prescribar the proce-
dures by witioh an individual or entity may
intarvene in o caye and allows for the filing of
briafs by amicus curiae.

1) An application to futervens shail comply
with these rules and shall be fed within thir-
ty (30) deys after the comurission issmes it
order giving notice of the cage, unless other
wise ordered by the commission.

{2) An application & intervene shall st e
propossd misrvenor's intzesl in the casc an?
reasons for seeldng intervention, wnd shah
state whether the proposed intetrvenor sup-
paris or apposes the relief sought or that th
proposed intervenor is ursire of the positio-
it will wmlee,

(3) An asssociation filing &n application (.
inwrvene slull Bat ol of ity menhers.

(4) The commission may on application pe.-
it eny peraon T infervene on z showit.
hat—

(A) The proposed inlervenor has an nle. -
est which is different from that of the geme.-
ul public and which muy be adverscly affei-
ed by a final order arising from the case; or

(B) Grunting the proposed inlervimbic=
would serve the public interest.

(5) Applications o intervene fled after tie
imervention date may be gravted upen a
showing of good causge.

{6) Any person 0ot & party o & caye may peii-
tian the commisdion {or leave to file a bef ns
an amicus curige. The petition tar Jenve -
siate the pettioner's tnwrest in the matler
explain why ar amzm.f bﬂef ix ck?irnh!a 7
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how the matters ageerted are rejevast to the
determination of the cage. The byief moy be
submitied simmltaneovsly with the petition,
Unless otherwise ordered by the eommission,
the briof mugt be filed oo litet than the indtial
briefs of the parties. If leave to file o brief as
ap amicus curige 35 gronted, the brief shall be
deemed filed on the date submitied. An ami-
cu ourige may not file 4 reply hisf,

AUTHORITY: section. 386.410, RSMo 2000.*

. Driginal.rulz filed March 10, 1995, effoctive

Nov. 30, 1995, Rescinded and ragdopted:
Filed Aug. 24, 1999, effective April 30, 2000.
Amended: Filed March 26, 2002, effective
Now. 30, 2002

*iiriginal anthorlty: 386.410. RSMo 1939, amendod 1947,
1977, 1964, I

- -
et e

7 4 CSR 240-2.080 Pleadings, Filing, and

Service

cantent
and pmcadure Jor filing plaadings before the
commtission and for service thereof.

{1} Bvery pleading or brief eball be signed by
at Jepst one (1) attorpay of recond with the
altorney’s individual weme or, if a2 natrel
persan is not represented by an attorney, shall
be signed by the namral person.

(2) Bach pleading or brief éhall state the sign-
er's address, Missouri bar mumnber, electron-
ic meil addreqs, fax mumber and telephone
mrmber, if any, If the atiorney is not licensed
in Missousi the signature shall be fnllowdhy
the name of the stuis in which the attorney i3
Tlicensed and any identifying mmmber or
nomenclature similarly tred by the Heensing
state.

{3} Each plesding shall inciude a clear and
coneise slatement of the relief requested and
specific reference 1 the siatutory provision
or ‘other authority under which relief is
requested.

{4) Bacept when provided by rule or statte,
pleadings or briefs need mot be verified ox
nccompeticd by affidavit,

(5) At unsigned pleading or brief shall be
Tejecied,

(8) By signing a pleading, the signer repre-
sente that he or she is authorized to so act,
and that the signer iz 8 lHeensed attorney-at-
law in good standing in Missour or has com-
plied with the rules below concerning any

_..auorney who is not & Missouri attnrney or 13
appearing on his &c her” own behalf. --

(7 By prosentittg or mainkinipp o elaim,
defense, request, demand, objection, con~
tention, or argument in 2 plsading, motion,
brief, or other dosyment filed with or sub-
mitted o the commigsion, an attorney ar
party 8 certifying fo e best of the signat's
lmowledge, information, mmd belief, formed
afier an juquiry reasonable undey the circum-
atpees, that—

{A) The cluim, defense, request, demand,
objsetion, contenticm, of argument is not pre-

.stated or maintained for any improper pur-

pose, such as to havass or to canse unneces-
aury deley ot neediess increase in the cost of
Htipation;

(B) ‘The claims, defenges, and other lepal
contentiony therein sre warranted by existing
law or by a mmifrivolons argument for the
exiepaion, modification. or reversal of exigt-
ing faw or the establishment of new law;

(C) The allagations and other factual con-
tentions have evidentiury support or, if
syesifically g0 idemtified, are likely to have
evidentiary support sfter & reaspnable oppor-
umity for further investigation or discavery;
sl

(D) The denials of factnal contentions ave
warranted on the evidence or, if specificnlly
&0 ideqtified, are ressonably hesed on 2 lack
of information o belief.

{8) Any person filing a pleading or a brief
ghall file with the sectemary of the comumis-
sion either:

(A) One (1) paper original and eight (8)
paper capies of the pleading or brief; or

{B} An electronic copy of the pleading or
brief as permitted slwhere in these rmiley.

(9) Ench plending moy be accompanied by o
cover letter which suites the swbject matter.
Thig cover iotier shal) contain no matker for
commission decidion,

(10) The party filing a pleading or beief sheli
serve exch other party n copy of the plending
or hrief and cover letter, Any party moy con-
tuet the secretary of the commission for the
names and addresses of the parties iz a cage,

(11) The date of filing shall be Ui date the
pleading or britf is atamped filed by the seo.
retary of the commisaion. Pleadingy or briefs
roosived after 4:00 p.m, will be stamped filed
the next day the commission it yegularly open
for tusiness.

(12) Pleadings and briefs in every instance
shajl displey on the cover or firat page the
cage mumaber and the Hile of the case, In the
event the title of n case containg mort than
ont (1) neme as applicants, complainants or

-7t e orugpondents, <it shall-be sufficient -to :show

ra—

only the firat of thege names as it appears in
the first document commencing the case, fol-
Towed by an appropriate abbreviation (et &l.)

-indiceting the exigtence of other perties.

{Unless & case iz copsolidated, . pieadings or
briafs shall be filed with only ong (1) case
number and fitle thereon.

{13) Pleadings and briefs that are not clec-
wronically filed shell be bound at the top or ut
an edge, shall be typewritien ot printed spon
whire, eight and one-helf by eleven-inch (B

2K 11" pape | AR BRI 6 pletditgd

or briafs shall be annexed and folded o eight
and one-half by eleven-inch (8 1/2" X 11%)
size whenever pracﬁuable. Printing on both
sides of the page i encouraped. Lines shall
be double-spaced, except that footnates and
quotations in excess of three (3) lines may be
gingle-spaced. Reproduction of any of these
documents may be'by any process provided
all copies are clear and permanently legible,
Blectronically fliad pleadings or briefs shall
be formatled it the sarme manmer 45 paper fil-
gs.

(14) Plendings and twiefs which are pot in
snbeiential complianee with this rule, appli-
cable staties or commission orders shall ol
be agzepted for filing, In addition, filings will
be scanned for computer viruses before being
oploaded inte the comamission's electomie
system and may uot be actepted if the filing
8 infected. The secretary of the commission
may rotom these pleadings or briefs with a
concize explanation of the daficiencies and
thr reastns for not accopting them for filing.
Tendered filings which have becn vgjected
shall not bhe entered om the commission's
docket. The mere fact of {iling #hall not von-

stiture a weiver of any noncompliance with

these rules and the commireion may require
emepdment of a pleading or entertain appro~
prigte motions In conmection with the plead-
ing,

{15) Pasties shall be sllowed not more than
ten {10) days from the dawe of filing in which
1o respond to any pleading ualess otherwise
ordered by the commission.

{16) Amy party seeking expedited troatment in
ay case shall inxluds in the title of the plead-
ing the wordy “Motion for Bxpediied Treat.
ment.” Tiw pleading shall alsa #et ont with
perticularity the following:

(A) The date by which the party degires the
commigsion to aot;

{#) The harm that will be avoided, or {he
benelit that will accrue, inclidmg o sttement
of the negative effect, or that there will ho no

.m_gauve effcci. “on the puny 5, Cusomers Qr_.

]
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the general public, if the comumission acts by
the date desired by the party; and

(C) That the pleading was filed as soon ay
it eould have heen or 4n axplanatxun why it
was not.

(1 Methods of Service,
(A) Any person entitied by Taw may serve
a document on a reprosented party by-—
1, Delivering it to tho party's attomney;
2. Leaving it ot the office of the party's
auorney_ with & secretary, clerk or auorney
associnted with or employed by the aftomey
served;
3. Mailing it to the Iast k:nnwn address
of the party‘s Atioriey:
4. Transmitting it by facsimile machine
to the party's altortiey; or
5. 'Transmitting i to the o-raail addresy
of the party’s attorney,
(B) Any persion entitled by lxw muny serve o
document on an unrepresented party by—
1. Delivering # to the purty! or
2. Mailing it to the party’s last known
addrasu.
(C) Complstion of Service,
1, Service by mall &5 complete upon

2. Service by fagsimile transmission is
complete upon acmal receipt.

3. Service by electronic tatl i compleis
upom astual receipt.

(18) Unloas otherwize provided by these rules
or by other law, the party filing a pleading or
brief shall sarve every nther party, including
the general coymsel and the public counsdl, &
copy of the pleading or brief and aover leten,

certificste of service. Sush certificate of ser-
vies shall be adequate progf’ of service,

(20) Any plending may be amended within
tet (10) days of filing, unless & responsive
pleadmglmalm.dybecnfﬂcd ar #f my
time by leave of the commisaion,

(21) Any list of issues ordered by the com-
mission st eonmin one (1) of Mmore ques-
tinne presentad for decision, steled in the fol-
lowing form per issue: in taree (3) separate
sentences, with factual and legal promises,
fallowed by & short question; in no more than
sevenfy-five (75) words; and with encugh
facts woven in that the commission will
understand how ihe questinn arites in the
Cags.

{A) The questions oust be clear and brief,
uglng the style of the following emampies of
issue swascmucats, which illustrato the olarity
and brevity thet the parties should aim for:
T, Bxartjile A ~The Administrative Pro-

"+ (19) Every pleading or trief shall include o

vedures Act does not require the same admin-
inreative law judge 1o hear the case and write
fhe final order. ABC Utitity Company filed
an #appeal bazed o the fact that the adminis-
trutive lnw judgs who wrote the final ordsr
was ool the adminiztrafive law judge who
heard the case. Is it réversible error for one
administeative low judge to hear the case and
8 different administrative law judge to wrike
the final opinion?

2. Fumple B: For purposes of eatab-

lighing rates, ABC Ulllity Company is enti-

tled to includs in ith Gokls Expensed relating o
jterns timt sre uged or wseful in providing ser-
vices to its oustomeys,  ABC Utdlity Compa-
ny bas spent money o clean up environmen-
ta] damages vesulting fom fhe operation of
memmficiorgd-gas plants soms 70 to 80 years
ago. Should ABC Utility Company be
sllowed o inchudo tiede expensss mnong ity
costs i establishing itm fotire natura) gas
rates?

AUTHORITY: section 386,410, RSMo 2000.%
Original rule filed Dec, 19, 1975, effective
Diee. 29, 1975, Amanded: Filed Moy 15,
IBBD, rffective Sept. 12, 1980, Amended:
Filed Nov. 7, 1984, sffectlve June 15, 1985,
Amended: Filed Seps. 6, 1985, effective Dec.
I8, 1985, Ampnded: Filed Feb. 23, 1990,
effecrive May 24, 1990, Resvinded and read-
vpted: Filed March 10, 1995, effective Nov.
30, 1995, Rescinded and regdoptad: Filed
Aug. 24, 1999, effactive April 30, 2000.
Amended: Filed-Sept, I, 2001, affective April
30, 2002, Amended: Filed May 21, 2002,
gffective Dec. 30, 2002,

*Origiwal awthority: 386,410, RS 1939, omondad 1947,
1977, I,

4 CSR 240.2.085 Protective Orders
PURPOSE: This rule prescribes the prace-
dures for obinining a protective order.

{1) Any party secking B prolective order in
any case, shall request such by scpamate
pleading denomingted “Motion for Protective
Order.” The pleading shall state with partio-
ularity why the moving party seekn protec
tion, and what haym may oecur if the infor-
mation is made public. The pleading shall
sleo include n sitement that none of the
information for whick a elaim of confiden-
tiality is made cn be found in any formeat in
any other public document,

(2) Pleadings, testimony, or briele ghall not
cotain highly contfidentinl or proprietary
information unless 3 protective order has
been issaed by the commisuton; except that if
the pleading, which ipitiates &, case, or wali:

e —

meny acoompanying & pleading inftiating a
case conipins highly confidentisl or propric
etary information, then the party shall file
ont (1) original, and eight (8) copies of the
public version; and one (1} orgmal, and
sight (8} copiss of the commplets version con-
taining the itformation to be protecied,
tngether with & Motion for Protective Order,
A highly confidentia] or proprietary eopy of
the pleadings shall be served on the attorneyy
of reeprd, including general couneel and the
Publie cnnnael

(3) Unless nﬂaarwmn ordcn:d nfter thn, it
suance of a protective order all pleadings or
¢xhibits shall be filed in the form of one (1)
trriginal and eight (8) copies of the protected

"matter and one (1) original of the public ver-

£ion,

AUTHORITY: section 386,410, R$Me Supp.
2908.% Origingl rule filed Aug. 24, 1999,
affective April 30, 2000,

“Original aitherity: 385,410, RSMo 1939, mmumded 1947,
1977, 1996,

4 CSR 240-2.090 Diseovery and Prehesr-
ings

PURPOSE: This rule prescrives the proce-
dures for depositions, written intermgatories,
ddate requests and prehearing conferences,

¢1) Ditcovery may be abteined by the same
mneans and under the vame conditions ag in
civil aciions in She clreuit courl. Sanotions for
abase of the discovery proesss or foilwe to
comply with commission orders regarding
dlscavery ghall be the same.as those provided
far in the rules of civil procedure.

{2) Parties may uge date requests as & menns
for digcovery, The party to whom dats
requests are prosented simll amgwer the
requests within twenty (20) days after rectip
‘wrlers uthotwise agreed by the parties to the
data requests! If the recipient objects to dats
requests or is umsble to answer within twenty
(20) days, the recipient shall aerve g1l of th

objectiony or ressons for i inability W
anewer in writing wpon the reqoedling part,
within teni (10} days after receipt of the daf
requests, unless othorwise ordered by ihe
cotuthission. If the recipient asserts ap inabii-
ity to emawer thoe dabe requests within -
twenty (20)-day time limit, tie recipient shall
include the date it will bo sble to noswer (he
dawn requesty dimultaneously with e veesor-
for its inokdlity o sngwer. Upon apreerpent 1,
the parties or for good cause shown, the tiv -
limits may be modified. At used in this xu)
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§PONSOR COUNCILMEMBER

o ORDINANCE No. =

AN ORDINANCE AMENDING ARTICLE V “PUBLIC UTILITY RIGHT-OF-WAY
MANAGEMENT ORDINANCE” OF CHAPTER 29 “UTILITIES” OF THE -CODE OF
ORDINANCES. :

WHEREAS,

WEHEREAS,

The City of St. Joseph, Missouri is authorized by state law and its Charter to regulate
the use of its rights-of-way, and

The City of St. Joseph, Missouri desires to modify City Code Chapter 29, Article V
Public Utility Right-of-Way Management Ordinance to reflect ongoing changes in law
and practices and to conform such requirements to the requirements of the City Charter
and other applicable law relative to various types of right-of-way users.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF ST. JOSEPH,
MISSOURI, AS FOLLOWS:

SECTION 1.

That Chapter 29 of the Code of Ordinances of the City of St. Joseph, Missouri, be, and
hereby is, amended by repealing Article V entitled “Public utility right-of-way
management ordinance” and enacting in licu thereof a new Article V to be numbered
and read as follows:

ARTICLE V. RIGHT-OF-WAY MANAGEMENT

Sec. 29-350, Infent.

The city council finds that the enactment of a Right-of-Way Management
Ordinance will have a beneficial impact on all of the citizens of the city. The use of
the public right-of-way is increasing due to the advancements in technology, changes
in federal and state law and increased demand for services from residents, businesses,
educational institutions, governmental offices located in the city and other public and
private institutions, The city council further finds that the public convenience, health,
safety and welfare can be best served by establishing regulatory power and procedures
to protect the public right-of-way, ensure the orderly development of infrastructure
which effectively serves the city, while at the same time not creating barriers which
prohibit or effectively prohibit competition. The city council further finds that such
regulatory powers should be vested in the city or such persons as the city shali
designate. This article further addresses the various regulatory schemes as may
be imposed by state and federal law as to distinct types of right-of-way users.

Sec. 29-351. Definitions.

For the purpose of this article the following terms, phrases, words, abbreviations
and their derivations shall have the meaning given in this Section. Words used in the
present tense include the future tense, words in the single number include the plural
number, words in the plural number include the single number. The words “shall” and
“will” are mandatory and the word “may” is permissive. Words not defined shall be
given their common and ordinary meaning.
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(6)

(7

(8)
©)

“Abandoned Equipment or Facilities” shall mean any equipment, materials,
apparatuses, devices or facilities that are:

a. Declared abandoned by the owner of such equipment, materials,
apparatuses, devises or facilities; or

b. No longer in active use, physically disconnected from a portion of the
operating facility or any other facility that is in use or in service, and no
longer capable of being used for the same or similar purpose for which the
equipment, materials, apparatuses or facilities were installed; or

¢. No longer in active use and the owner of such equipment, materials,
apparatuses, devises or facilities fails to respond within 30 days to a
written notice sent by the city that the city deems such equipment,
materials, apparatuses, devises or facilities abandoned.

“Applicant” shall mean any right-of-way user that applies for a right-of-way
permit.

“Application” shall mean the process by which an applicant submits a request
to be issued a right-of-way permit. An application inciudes all written
documentation and representations, in whatever form, made by the applicant to
the city regarding the matters pertaining to a requested right-of-way permit.

“Article” shall mean this Public Utility Right-of-Way Management Ordinance.
“Cable Communications System”, “Cable System” and _“Cable

Communications Service” shall have the meanings set forth in Section 9-3 of
the code.

“Cable Franchise” shall mean a franchise to construct and operate a cable
system or provide cable service granted pursuant to Chapter 9 of the code.

“City” shall mean the City of St. Joseph, Missouri as now incorporated and
including all future annexations.

“City Council” shall mean the governing body of the city.

“Code” shall mean the Code of Ordinances of the City of St. Joseph, Missouri.

(10) “Completed Application” shall mean when an applicant has submitted all

documents, plans, specifications and information required by this article, the
applicant has fully paid all applicable fees required by this article and satisfied

‘all other requirements for consideration of the application by the city under

this article.

(11) “Department of Public Works and Transportation” shall mean the

department of public works and transportation of the city.




o

(12) “Emergency” includes, but is not limited to, the following:

a. An unexpected or unplanned outage, cut, rupture, leak or any other failure
of a public utility facility that prevents or significantly jeopardizes the
ability of a public utility to provide service to customers; or

b. An unexpected or unplanned outage, cut, rupture, leak or any other failure
of a public utility facility that results or could result in danger to the public
or a material delay or hindrance to the provision of service to the public if
the outage, cut, rupture, leak or any other such failure of public utility
facilities is not immediately repaired, controlled, stabilized or rectified; or

¢. Any occurrence involving a public utility facility that a reasonable person
could conclude under the circumstances that immediaie and undelayed
action by the public utility is necessary and warranted.

(13) “Excavation” shall mean any act by which earth, asphalt, concrete, sand,
gravel, rock or any other material in or on the ground is cut inio, dug,
uncovered, removed or otherwise displaced, by means of any tools, equipment
or explosives, except that the following shall not be deemed excavation:

a. Any de minimis displacement or movement of ground caused by pedestrian
or vehicular traffic; or

= b. The replacement of utility poles and related equipment at the existing

o general location that does not involve either a street or sidewalk cut; or

= c. Any other activity which does not disturb or displace surface conditions of
the earth, asphalt, concrete, sand, gravel, rock or any other material in or
on the ground.

(14) “Facilities” shall mean any tangible thing located wholly or partially in, above
or underneath the public right-of-way, including, but not limited to, lines,
pipes, wires, cables, conduit facilities, poles, towers, vaults, pedestals, boxes,
appliances, antennas, transmitters, gates, motors, appurtenances or other
equipment and systems.

(15) “Law” shall mean all duly enacted and applicable federal, state, county or
generally applicable city laws, ordinances, resolutions, regulations, orders or
other enactments now in force or hereafter adopted.

(16) “Missouri One Call” means the procedural requirements for excavation and
utility safety established by Sections 319.010, et seq. of the Revised Statutes of
Missouri as amended and the terms and conditions of Missouri One Call
System, Inc.

(17)“Person” shall mean any natural person and all domestic and foreign
corporations, closely-held corporations, limited liability companies,
associations, syndicates, joint stock corporations, partnerships of every kind,
clubs, businesses, common law trusts, societies and any other legal entity.

(18) “Public Improvement” means any project undertaken by the city, or its agents, .

3



contractors, or subcontractors, for the construction, reconstruction,
maintenance, or repair of any public infrastructure, and including without
limitation, streets, alleys, bridges, bikeways, parkways, sidewalks, sewers,
drainage facilities, traffic control devices, street lights, public facilities, public
buildings or land owned by the city.

(19) “Public Right-of-Way” shall mean the surface, the air space above the surface
(to the extent such air space may be regulated by the city under federal law)
and the area below the surface of any public roadway, highway, street or
alleyway, in which the city has an interest, in fee or easement, but not
including:

a. The airwaves above a public right-of-way with regard to cellular or other
nonwire telecommunications or broadcast service; or

b. Easements obtained by utilities or private easements in platted subdivisions
or tracts; or

c. Railroad rights-of-way and ground utilized or acquired for railroad
facilities; or

d. Poles, pipes, cables, conduits, wires, optical cables, or other means of

o transmission, collection or exchange of communications, information,
[ substances, data, or electronic or electrical current or impulses utilized by a
o= municipally owned or operated utility pursuant to Chapter 91, RSMo, or

o pursuant to a charter form of government.

et Ot

S _Er (20) “Public Utility” shall mean every cable television service provider, every
o = pipeline corporation, gas corporation, electrical corporation, rural electric
- g_: cooperative, telecommunications company, water corporation, heating or
& refrigerating corporation or sewer corporation under the jurisdiction of the

public service commission; every municipally owned or operated utility
pursuant to Chapter 91, RSMo, or pursuant to a charter form of government or
cooperatively owned or operated utility pursuant to Chapter 394, RSMo; every
street light maintenance district; every privately owned utility; and every other
entity, regardless of its form of organization or governance, whether for profit
or not, which in providing a public utility-type of service for members of the
general public, utilizes pipes, cables, conduits, wires, optical cables, facilities,
or other means of transmission, collection or exchange of communications,
information, sub-stances, data, or electronic or electrical current or impulses,
in the collection, exchange or dissemination of its product or services through
the public right-of-way. “Public utility” shall include a public utility provider
that does not own facilities in the public right-of-way but uses the public right-
of-way by interconnecting with or using the network elements of another
public utility utilizing the public right-of-way, and/or by purchasing or leasing
excess capacity from another public utility.

(21) “Public Utility Right-of-Way User” shall mean a public utility owning,
controlling, or utilizing a facility in the public right-of-way except that
neither the city nor its departments shall be considered_a public utility

< . right-of-way. user under. this article but such users shall comply with the ....... _ .

4



requirements herein as_may be required to be applied pursuant to
application of state or federal law.

(22) “Public Works and Transportation Director” shall mean the director of the
department of public works and transportation of the city, or his or her
designee.

(23) “Right-of-Way Permit” shall mean a permit issued under this Chapter 29 by
the city authorizing the performance of excavation or installation or alteration
of facilities in, on_or above the public right-of-way by a right-of-way user.

(24) “Reseller Service Provider' shall mean a person doing business in the city
by providing a service to locations within the city that who does not have
ownership. possessory interest, or control of identifiable facilities in the
rights-of-way. but instead uses the rights-of-way by interconnecting with
or_using the network elements of another right-of-way user in the rights-
of-way without any physical access or entry on or to facilities in the right-
of-way.

(25) “Right-of-Way User” shall mean any person, including but not limited to
a_public utility right-of-way user, owning, controlling, or wutilizing a
facility in the public right-of-way or otherwise using the right-of-way for
excavation, provision of services, or to install, construct, maintain, repair

facilities, equipment or structures thereon, except that a right-of-way user
shall not include:

20
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(a) The city or its departments, provided that such users shall be subject
o to all such requirements as may be required to be applied pursuant to

gt

N o application of state or federal law; or

- (b) Uses of the right-of-way for incidental and ordinary uses by adjacent

P property owners specifically exempted or specially permitted by the
& director of public works and transportation including but not limited

,.
{

to_mail boxes, authorized obstructions, and_individual private lateral
sewer or water lines; or

(c) Lawful incidental uses having obtained a special permit issued by the
director of public works and transportation for special incidental uses
of the right-of-way pursuant to Chapter 25 of the code, provided that
the excavation and construction standards otherwise required herein
and in Chapter 25 of the code, or as specified by the director of public
works and transportation are satisfied.

(26) “Trenchiess Technology” shall mean the use of directional boring, horizontal
drilling and microtunneling and other techniques in the construction of
facilities underground which results in the least amount of disruption and
damage to the public right-of-way as possible.

s evue . e -k
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Sec. 29-352. Franchise or right-of-way agreement required.

(a) Agreement or franchise required. Except when otherwise authorized by
applicable law, no right-of-way user may construct, maintain, own, control, or
lease facilities located in the public rights-of-way without a franchise or rights-of-
way use agreement with the city as provided herein. All such franchises and
agreements shall be approved by ordinance of the council on a non-
discriminatory basis provided that the applicant is in compliance with all
applicable requirements. Such franchises and agreements shall be deemed to
incorporate the terms of this article and other applicable laws of the city, except
as_may be expressly stated in such agreements and franchises. Reseller service
providers shall not be required to obtain a franchise or agreement but shall be
required to obtain an otherwise applicable business license and shall provide
notification to the city of its status as reseller service provider prior to providing
any such service within the city,

(1) Franchise. A franchise shall be obtained by a right-of-way user seeking to
use of the rights-of-wayv for purposes of providing cable communications
service, or distribution or supply of light, water, electricity, heat, gas,
steam, or sewer public utility service in the city or as may be otherwise
required by city charter, subject to any applicable superseding law. Such
franchise shall be obtained prior to any use of the rights-of-way and shall
be granted only in conformance with the framchise procedures and
requirements set forth in Article XIII of the city charter, after public
hearing and on satisfaction of all other applicable ordinances and

requirements.

(2) Right-of-way use agreement. A rights-of-way use agreement shall be
required for all other right-of-way users, except as provided herein or
applicable law. Such agreements shall conform to all applicable law but
shall not be subject to procedures applicable to franchises and the council
may authorize form agreements that may be executed by the city
administrator_in _substantially the form approved by council ordinance,
Use of the rights-of~way for antennas shall be permitted only by separate
agreement approved by the council, or as expressly authorized by a right-
of-way agreement specifically approved by the council and subject to such
zoning or other limitations applicable to antennas or communications
towers. :

(b) Franchises and agreements nonexclusive. The authority granted by the city
in any agreement or franchise shall be for nonexclusive use of the rights-of-way,
unless otherwise provided therein consistent with applicable law. The city
specifically reserves the right to grant, at any time, such additional agreements or
other rights to use the rights-of-way for any purpose and to any other person,
including itself, as it deems appropriate, subject to all applicable law.

{c) Application; fees; approval. An application for franchise or right-of-way

- -agreement shall be presented to the director in writing and shall include all such =

6



information _as_is provided for on an initial registration application pursuant to
Section 29-353 for public utility right-of-way users. After the effective date of
this article, no current or future registration or permit for any shall be valid or
effective until a_franchise or right-of-way agreement has been duly executed by
the applicant and by the citv sranting consent to such use; provided that the city
will refrain from enforcement of this provision for a period of six months from
and after the effective date of this article to provide time for submission of
applications and approval by the citvy of franchise or right-of-way agreements.
An application fee for review, documentation and approval of such agreement or
franchise shall be established bv the department to recover any actual costs
incurred by the city in reviewing, documenting. or negotiating such agreement or
franchise, including reasonable legal fees, provided that no costs, if any, of
litigation _or interpretation of RSMo. Section 67.1830 or 67.1832, shall be
included if such inclusion is prohibited by law as to that applicant. If the actual
costs are less than the application fee, such amount shall be returned to the
applicant _after written request therefrom: if the actunal costs exceed the
application fee, applicant shall pay such additional amount prior fo issuance ssuance of
any final city approval after written notice from the city. Nothing herein shall be
construed to prohibit the city from also charging reasonable compensation for
use of the rights-of-way where such a fee is not contrary to applicable law. Upon
submission by the right-of-way user of a duly signed franchise or right-of-way
agreement to the city in conformity with the requirements of this article and all
ey applicable law, the city shall execute such approved form franchise or right-of-
way _agreement (or modified agreement otherwise acceptable to the city
consistent with the purposes of this article), and such executed franchise or
agreement shall constitute consent to use the rights-of-way: provided that
nothing herein_shall preclude the rejection or modification of anv executed
franchise or agreement submitted to the city to the extent such applicable law
does not prohibit such rejection or_modification such as where necessary to
reasonably and in a uniform or_nondiscriminatory manner reflect the distinct
engineering, construction, operation, maintenance or public work or safe
requirements applicable to the applicant.

(d) Lease required for public lands. Unless otherwise provided herein or by
law, use or installation of any facilifies in, on or over public lands of the city not
constituting right-of-way shall be permitted only if a lease agreement or other
separate written approval has been negotiated and approved by the city with
such reasonable terms and conditions as the city may require.

Sec. 29-353. Public ufility right-of-way user registration.

(a) All public utility right-of-way users shall maintain a registration with the
director of financial services of the city, No registration shall be valid except
during the term of a franchise or right-of-way agreement as required herein and
no existing permit or registration shall be deemed to exempt anv entity from the
requirement to obtain a franchise or agreement per Section 29-352,
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way without registering with the director of financial services of the city and obtaining
any necessary right-of-way permit required by this article. A public utility right-of-
way user shall be responsible for all costs incurred by the city due to the failure to
provide any information to the city required for registration.

(c) A public utility right-of-way user shall report any changes in its registration
within 60 days of the change or upon application for a right-of-way permit, whichever
occurs first. Failure to report any change shall be a violation of this article. No
change shall occur_that violates any provision of a franchise or right-of-way .

agsreement.

(d) The valid registration shall be on the form provided by the city and at a
minimum shall inciude the following:

(1) Identity and legal status of the public utility right-of-way user; and

(2) Name, address, telephone number and e-mail address of the employee, agent or,
officer of the public utility right-of-way user responsible for the accuracy of
the registration statement. Such employee, agent or officer shall be the person
to whom notices shall be sent, and shall be responsible for facilitating all
necessary communications; and '

(3) Telephone number for the city to call in the case of an emergency and the
name, address, telephone number of employee(s) of the public utility right-of-
way user for the city to contact, if necessary, in the case of an emergency; and

(4) Proof of any necessary permit, license, certification, grant, registration,
franchise agreement or any other authorization required by any appropriate
governmental entity, including, but not limited to, the Federal
Communications Commission or the Missouri Public Service Commission;
and

(5) Information which identifies any public utility right-of-way user that does not
own facilities in the public right-of-way but uses the public right-of-way by
interconnecting with or using the registering public utility right-of-way user’s
facilities in the public right-of-way and/or by purchasing or leasing any excess
capacity from the registering public utility right-of-way user to the extent
allowed by state and/or federal law; and

(6) A list of authorized agents, contractors or subcontractors eligible to obtain
permits on behalf of the public utility right-of-way user. A registration may be
updated to add such person at the time of an application if the updated
registration is submitted by an authorized representative of the public utility
right-of-way user; and

(7) Information sufficient to determine the amount of net assets of the public
utlhty right-of-way user.
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(e) Except as provided in this article, or as otherwise required by law, no
registration may be transferred without the written consent of the city. Any person not
named on a valid registration, including any affiliates or successors in interest to a
registered public utility right-of-way user, must register in accordance with this article
or receive written authorization to transfer the registration. Written authorization to
transfer a registration shall be granted according to the same standards for a
registration. The city shall not unreasonably withhold its consent to-transfer as
provided herein, provided that a registration may only be transferred in
conjunction with approval of or transfer of a franchise or right-of-way
agreement granting consent to use the right-of-way to transferee.

Sec. 29-354. Permit required.

Except in the case of an emergency as set forth in Section 29-364, a right-of-way
user shall not perform any excavation within a public right-of-way without obtaining a
right-of-way permit. Such permit shall be issued pursuant to and subject to_the
provisions of this chapter and shall be deemed fo incorporate all_additional
provisions and requirements set forth in Chapter 25 of the city code relating to

use or excavation in the rights-of-way.

Sec. 29-355. Permit application and submittal requirements.

(a) Right-of-way users may seek bulk permits as may be established by
administrative rules. An application for a right-of-way permit by a right-of-way
user shall be in the form provided by the city and must be filed with the director of
public works and transportation to obtain a right-of-way permit either by an
anthorized right-of-way user or an authorized agent of the right-of-way user who will
perform or furnish the excavation.

(b) A right-of-way user desiring to perform excavation in the public right-of-way to
construct or install new facilities, extend facilities, or replace existing facilities in the
public right-of-way shall submit with the application the following information:

(1) The location of all visible topographic features affected by the project within
the public right-of-way; and

(2) Engineering drawings, construction plans, profiles, specifications, record
drawings and similar documents, in the form maintained by the public utility
right-of-way user, showing the horizontal and vertical location of the proposed
project and all existing and proposed facilities at such location, and the design
details of the proposed project, which documents shall be confidential and not
disclosed to third parties to the extent permitted by law; and

(3) Complete plan and profile drawings and specifications detailing the restoration
of the public right-of-way and the design details of such restoration, including
the proposed pavement and public right-of-way restoration, all in compliance
with Section 29-362 of this article, The drawings and specifications required

- herein-shall be sealed.by.a professional engineer.duly licensed in the Stafe of,

9
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4)

)

(6)

(7
(8)

®
(10)

(11)

Missouri to the extent required by the public works and transportation
director after considering the complexity, scope or difficulty of the restoration
work; and

An erosion control plan in compliance with applicable provisions of the code;
and

A safety plan indicating the methods used to protect the general public from
injury including, but not limited to, the proposed use of barricades, signs,
lights, fencing and other barriers. Such safety plan shall be in compliance with
all applicable law, including, but not limited to, as applicable, the rules,
regulations and standards adopted pursuant to the Williams-Steiger
Occupational Safety and Health Act of 1970 and applicable amendments
(“OSHA™); and

A traffic control plan in compliance with the applicable provisions of the code;
and

A landscape plan; and

A work plan including a schedule indicating the extent and duration of
excavation work and restoration work, including a proposed start and end date;
and

The information required by Section 29-356,

Evidence of the applicant’s financial ability to construct and operate the
proposed facilities in the public right-of-way and to pay all applicable fees,
taxes and other charges allowed by the code and law; and

Proof that the applicant has obtained and secured all certificates and other
authorizations required by law in order to construct and operate the proposed
facilities in the manner proposed by the applicant.

(c) A right-of-way user desiring to excavate in the public right-of-way for the

(1)

)

purpose of repairing or maintaining existing facilities that results in no material
change to the facilities, shall submit with the application for a right-of-way permit the
following information:

Engineering drawings, construction plans, profiles, specification and record
drawings, and similar documents in the form maintained by the right-of-way
user showing the standard details of the project including the type and nature
of the work which documents shall be confidential and not disclosed to third
parties to the extent permitted by law; and

A safety plan indicating the methods used o protect the general public from
injury including, but not limited to, the proposed use of barricades, signs

- lights; feneing.and.other barriers. ,Such. safety plan shall be.in compliance, with.

10
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applicable law, including but not limited to, as applicable, OSHA; and

(3) An erosion control plan as required by applicable provisions of the code; and

(4) Traffic control plan in compliance with the applicable provisions of the code;

(5)

(6)
Q)

and

Drawings and specifications detailing the restoration of the public right-of-
way, including, proposed pavement and public right-of-way restoration all in
compliance with Section 29-362 of this article. The public works and
transportation director may require that such drawings and specifications be
sealed by a professional engineer duly licensed in the State of Missouri after
considering the complexity, scope or difficulty of the restoration work; and

A landscape plan; and

A schedule for excavation work and restoration work, including a proposed
start and end date.

Sec. 29-356. Other facilities study.

(a) Prior to commencement of any construction or extension or replacement of
facilities, in the public right-of-way pursuant to Subsection 29-355(b), an applicant
shall complete the following tasks and provide the city the following information:

(D

@

G)

Contact Missouri-One-Call to mark the location of facilities located
underground in accordance with Missouri-One-Call; and

Provide the city drawings, maps and other similar documents, in the form
maintained by the public utility right-of-way user, of facilities located
underground in the public right-of-way along the proposed system route; and

Where the design of the proposed system and the location of facilities located
underground appear to conflict, utilize reasonable methods to locate all critical
points of conflict as precisely as possible in accordance with the rules and
regulations adopted by the public works and transportation director pursuant
to Chapter 25, Article I, Division 3 of the code and provide any information
and documents required by the rules and regulations adopted by the public
works director pursuant to Chapter 25, Article II, Division 3 of the code.

(b) The applicant shall bear the cost of compliance with this section of this article.

> Sec. 29-357. Design and location of facilities.

{(a) The construction plans and specifications required by Subsection 29-355(b) and
Subsection 29-355(c) shall comply with all law and the code including, but not limited
to, the rules and regulations adopted by the public works and _transportation director

.......pursuant to..Chapter. 25
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provide for the disruption or interference with any other facilities or public
improvement.

(b) Except when a special exception has been obtained pursuant to Subsection 29-
379(b), new facilities shall be installed underground or contained within buildings or
other structures in conformity with applicable standards, law and the code where prac-
tical. A right-of-way user shall not erect new poles or other wire holding structures
without the city’s consent, which consent shall not be unreasonably withheld.

(c) The public works and transportation director shall assign specific corridors
within the public right-of-way, or any particular segment thereof as may be necessary,
for facilities, that are, or pursuant to current technology the public works director
expects will someday be, located in public right-of-way. All facilities shall be
designed and constructed in the proper corridor as designated by the public works and
transportation director pursuant to the authority contained in this section. All
persons whose facilities are located in public right-of-way in a position at variance
with the corridors established by the public works director shall, no later than at the
time of the next reconstruction or excavation of the area where its facilities are
located, move the facilities to the proper corridor designated by the public works and
transportation director,

(d) All construction or maintenance of facilities shall be accomplished in the
manner resulting in the least amount of damage and disruption of the public right-of-
way. Specifically, every applicant shall utilize trenchless technology and specify the
use of trenchless technology in the design of projects located below or under
pavements or other locations that will require cutting or patching of public right-of-
way. If and when the city requires a right-of-way user to cease using existing poles,
all other right-of-way users utilizing the same poles shall also relocate their facilities
underground at the same time. The cost of such relocations shall be borne in
accordance with this article and approved applicable tariffs governing that right-of-
way user. The design of each project shall be the design that will result in the least
amount of disruptions to the public right-of-way.

(e) All new or replaced facilities located within the right-of-way shall be placed
in_accordance with city standards and shall be located entirely within the right-
of-way unless an exception is granted in writing by the director and included in
the permit. Unless good cause is shown to and found to exist by the director,

(1) No facilities shall be permitted to meander or cross onto private property
or_in easements thereon except for approved crossings of right-of-way,
and

(2) _No easement shal] be granted nor shall facilities be placed in any private
property within 15 feet directly adjacent and parallel to any right-of-way,
or within the applicable zoning setback, whichever distance is less.

Good cause shaill be deemed to exist where application of this requirement
would constitute a taking of property without required compensation or where
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no alternative location is feasible.

Sec. 29-358. Processing of applications and approval.

(a) The public works and transportation director shall promptly, but not longer
than 31 days, process each completed application for a right-of-way permit. The
public works and_transportation director may require an applicant to separate
proposed work into individual or distinct applications due to the complexity of a
proposed project or for other reasonable reasons.

(b) If the public works and_transportation director determines that an applicant
has complied with the requirements of this article, the public works and
transportation director shall issue a right-of-way permit.

(c) Issued right-of-way permits are not transferable without prior written consent of
the public works and transportation director. The public works and transportation
director shall not unreasonably withhold consent for fransfer of a nght-of-way permit.

(d) A right-of-way permit shall only be valid for the area of the public right-of-way
specified within the right-of-way permit. No right-of-way user may cause any
excavation to be done outside the area specified in the right-of-way permit. Any
right-of-way user who determines that an area greater than that which is specified in
the right-of-way permit must be excavated must do the following prior to the
commencement of excavation in that greater area:

(1) Make an application for a right-of-way permit amendment describing the area
in which the excavation will occur; and

(2) Pay any additional fees required thereby.
(e) Right-of-way permits issued shall be available by the right-of-way user at all

times at the indicated work site and shall be available for inspection by the public
works and transportation director, other city employees and the public.

Sec. 29-359, Denial of application for right-of-way permit.

The public works and transportation director may deny an application for a right-
of-way permit for any of the following reasons:

(1) The right-of-way user fails to provide all the necessary information and
documents required by this article and reasonably requested by the city for
managing the public right-of-way; or

(2) The right-of-way user has failed to return the public right-of-way to its
previous condition under a previous right-of-way permit; or

(3) A reasonable, competitively neutral, and nondiscriminatory justification for

requiring an_alternative. method . for performing the work identified in the

13



application or a reasonable alternative route that will result in neither
additional installation expense up to 10% to the right-of-way user nor a
declination of service quality; or

(4) The public works and transportation director determines that the denial is
necessary to protect the public health, safety or welfare. In determining
whether denial of a right-of-way permit application is necessary to protect the
public health, safety or welfare, the public works and transportation director
may consider one or more of the following factors:

a. The extent to which the public right-of-way space where the right-of-way
permit is sought is available, including the consideration of competing
demands for the particular space in the public right-of-way, or other
general conditions of the public right-of-way;

b. The applicability of any ordinance, code provision, or other regulations that

t affect the location of facilities in the public right-of-way;

c. The degree of disruption to surrounding communities and businesses that

will result from the use of that part of the public right-of-way, including

whether the issuance of a right-of-way permit for the particular dates
and/or times requested would cause a conflict or interfere with an
exhibition, celebration, festival or any other event.
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(5) The area is environmentally sensitive as defined by law or is a historic district
as defined by law; or

(6) Any other reason in the public interest permissible under applicable law

as may be necessary or appropriate to protect the public welfare and
reasonably manage the rischts-of-wayv consistent with the purposes of this
article. :

Sec. 29-360. QOther conditions.

(a) The public works and transportation director in issuing a right-of-way permit
is authorized to impose such conditions as is necessary to protect the public health,
safety or welfare, to properly manage the public right-of-way and to properly restore
the public right-of-way.

(b) The public works and transportation director may establish in the right-of-way
permit limitations on the amount of excavation which may occur at one time and the
amount of public right-of-way which may be obstructed during construction.

(c) The right-of-way user shall not permit excavation to remain open longer than is
necessary to complete the repair or installation, and in no event may excavation
remain open beyond the expiration of the right-of-way permit or any approved
extension.

(d) Non-emergency excavation on arterial and collector streets shall be performed
- during the hours allowed by law.. . . e e -

VWAL Ay R
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(e) The public works and transportation director may limit the number of
conduits that may be installed by each right-of-way user based on the reasonable
needs so that no one right-of-way user may unreasonably consume a dlsproportlonate
amount of the available public right-of-way to deter competition.

Sec. 29-361. Construction.

(a) Before the start date of any excavation, each right-of-way user who has facilities
located in the area to be excavated shall be responsible to mark the horizontal and
approximate vertical placement of all its facilities in accordance with Missouri One
Call System. A right-of-way user shall be solely liable for any damages caused by its
mismarks. Any right-of-way user whose facilities are less than 20 inches below a
concrete or asphalt surface shall notify and work closely with the person performing

excavation in an effort to establish the exact location of its facilities and the best
procedure for excavation.

(b) Before the commencement of any excavation, the right-of-way user shall

provide the director of public works and_transportation 48 hours written notice
before commencing any such work.

(c) Before the commencement of any excavation, the right-of-way user shall
provide each affected occupant of premises adjacent to the project 48 hours written
notice before commencing any such work. The notification required herein may be
satisfied through the use of door hangers or similar means.

(d) The right-o f-way user shall provide the public works and transportation
director 72 hours pnor written notice before the closure of any roadway, hlghway or
street or interruption in fraffic flow,

(e) All work permitted by the right-of-way permit shall be in accordance with the
terms of the right-of-way permit, and all applicable law and the code. All restoration
work required shall be completed in accordance with the approved plans and
specifications, the terms of the right-of-way permit and all applicable law and the
code, including, but not limited to, rules and regulations adopted by the public works

and transportation director pursuant to Chapter 25, Article II, D1v151on I of the
code.

(f) All work allowed under the right-of-way permit shall be completed by the time
required in the right-of-way permit. At the completion of said work, record drawings
in the form maintained by the right-of-way user shall be provided for all extensions or
new installations of facilities. Any abandoned equipment or facilities shall also be

identified on record drawings in the form maintained by the right-of-way user and
provided to the city.

Sec. 29-362. Restoration.
- {a) In the event that the city does not.exercise its rights to perform restoration work

15
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under Subsection (b} below, each permitee shall provide for the restoration of the

public right-of-way and surrounding areas in accordance with the following
requirements:

(1) Any public right-of-way within the city which are disturbed or damaged during

@)

()

(4)

()

-fo such. right-ofzway user an itemized statement.of the cost.for repairing and,

the work under a right-of-way permit shall be repaired and restored by the
right-of-way user pursuant to the terms of the approved plans and
specifications, the terms of the right-of-way permit and the rules and
regulations adopted by the public works and transportation director pursuant
to Chapter 25, Article II, Division III of the code and in all events the public
right-of-way shall be repaired and restored to a condition as good as that
previously existed before such work was commenced; and

The restoration of the public right-of-way as required herein must be
completed within the time set forth in the right-of~way permit. In addition to
its own work, the right-of-way user must restore the general area of the work,
and the surrounding areas, including the paving and its foundations. The right-
of-way user shall also inspect the area of the work and maintain the restored

public right-of-way in the condition required hereunder for four years
thereafter; and :

If the right-of-way user fails to restore the public right-of-way as required by
this section, the city may restore the public right-of-way itself and the right-of-
way user shall reimburse the city for the cost of restoration as provided in
Subsection (5) below; and :

For four years following completion of any restoration, each right-of-way user
guarantees that the restoration work shall comply with the applicable
requirements of this article (“guarantee period”). The guarantee period shall
commence when the restoration work and all required corrections have been
inspected and completed to the satisfaction of the public works and
transportation director. During the guarantee period, each right-of-way user
shall, upon notification from the city, perform all follow-up restoration work
required to correct, repair or replace restoration work performed by a right-of-
way user which fails to conform to the applicable requirements under -this
article using any method or materials specified by the city. Such follow-up
work shall be completed within five working days after the receipt of notice
from the city that such follow-up restoration work is necessary. Follow-up
restoration work required because of an emergency shall be performed by a

right-of-way user immediately upon verbal or written notification from the
city; and

Upon the failure, refusal or neglect of a right-of-way user to comply with the
provisions of this section, the public works and transportation director, after
reasonable notice is given to such right-of~way user, may cause the work or
other activity required by this section to be completed or performed, in whole
or in part, to the satisfaction of the city. Upon so doing, the city shall submit

16
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restoring the public right-of-way. The right-of-way user shall, within 30 days
after receipt of the statement, pay to the city the entire amount thereof, or such

amounts may be charged against any performance bond required by Section
29-373.

(6) All excavation shall have a metal or plastic marker of a color, size and shape

approved by the public works and transportation director inserted into
restored pavement which shall identify the right-of-way user.

(b) The city shall have the option to perform or caused to be performed street
restoration work, in which case the right-of-way user shall reimburse the city any

reasonable and actual restoration work costs within 30 days from a right-of-way user’s
receipt of a statement from the city for such costs.

Sec. 29-363. Revocation of right-of-way permit.

(a) The city may, after reasonable notice and an opportunity to cure, revoke a right-
of-way permit granted to a right-of-way user, without fee refund, but only in the event
of a substantial breach of the terms and material conditions of the right-of-way permit.
A substantial breach by a right-of-way user includes, but is not limited to:

T (1) A material violation of a provision of the right-of-way permit; or

N :
k: = (2) An evasion or attempt to evade any material provision of the right-of-way
tat % permit, or the perpetration or attempt to perpetrate any fraud or deceit upon the
T ey city or its citizens; or
. !
—_ 2 (3) A material misrepresentation of fact in the application for a right-of-way
[ permit; or

=

(4) A failure to complete work by the date specified in the right-of-way permit,
unless a permit extension is obtained; or

(5) A failure to correct, within the time specified by the city, work that does not
conform to applicable law, this article and other provisions of the code.

Sec. 29-364. Emergencies.

In case of an emergency, a right-of-way user may proceed with required work
without a right-of-way permit, however, in such event, the right-of-way user shall,
within five working days following the emergency, submit the documents and
information required by Section 29-355 of this article and pay the right-of-way permit
fee(s) required by Section 29-374 of this article. In case of an emergency, a right-of-
way user shall immediately notify the public works and transportation director of
such emergency and the excavation necessary to address such emergency. All
required work necessitated by the emergency and restoration work shall satisfy all
requirements of this article. If such required work necessitated by the emergency or

- --the restoration work-fails to. satisfy.the requirements. of this. article, then_the right-of-. ... ...
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way user shall promptly correct such unsatisfactory work. In the event the right-of-
way user fails to correct such unsatisfactory work, then the city shall be entitled to
correct such unsatisfactory work. The city shall submit to the right-of-way user an
itemized statement of the costs for such work. The right-of-way user shall pay the
amount of the statement within 30 days from receipt.

Sec. 29-365, Abandonment of equipment or facilities.

(a) Unless otherwise permitted by the city in writing, a right-of-way user shall
remove all abandoned equipment or facilities which prevents or significantly impairs
the public right-of-way use, repair, excavation or construction, upon receipt of written
notice from the city and shall restore any affected public right-of-way in accordance
with the standards set forth in this article. In the event a right-of-way user fails to

remove such abandoned equipment or facilities, the city may do so at such right-of-
way user’s cost and expense.

(b) The city, upon such terms as it may impose, may give a right-of-way user
permission to abandon, without removing, any equipment or facilities, so long as such
equipment or facilities abandoned in place does not materially interfere with the use of

the public right-of-way, or with the use of the public right-of-way by any right-of-way
user.

(¢} If required by the city, a right-of-way user shall submit to the city an accurate

map of all abandoned equipment and facilities in the form maintained by the right-of-
Way user.

Sec. 29-366. Facilities relocation.

(a) The public works and transportation director may order a night-of-way user, at
the right-of-way user’s own cost, to permanently or temporarily remove, relocate,

protect, support or disconnect its facilities, in the public right-of-way for the following
reasons:

(1) To prevent interference with a public improvement undertaken by the city,

(2) When necessary, because of traffic conditions, street vacations, freeway
grading, sewer or drainage or to otherwise prevent interference with the safety
and convenience of ordinary travel over the public right-of-way; or

(3) When required to protect the public health, safety or welfare.

(b) With respect to any permanent or temporary removal, relocation, protection,
support or disconnection of facilities, in the public right-of-way pursuant to
Subsection {(a) above, the city shall be liable to a right-of-way user only for damages
caused by the sole negligence of the city; provided, however, that nothing herein shall
relieve any other person from liability for damage to a right-of-way user’s facilities.

- (c).Except .in.the .case.of . an emergency, the city shall provide a right-of-way user |
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written notice if, in the reasonable judgment of the city, facilities must be permanently
or temporarily removed, relocated, protected, supported or disconnected pursuant to
this section. If the right-of-way user fails to promptly commence such work and
substantially complete such removal, relocation, protection, support or disconnection,
including all associated repair of the public right-of-way, within a reasonable time
thereafter, then, to the extent not inconsistent with law, the city shall have the right to
authorize removal of the facilities installed by the right-of-way user on, over or under
the public right-of-way at the right-of-way user’s cost and expense. Unless otherwise
provided in_the written order from the director of public works and
transportation, such relocation shall be completed within 30 days of the first
written request by the city to relocate the facilities. Failure to relocate facilities
at the cost of the right-of-way user within such 30 days or other time period
reasonably specified in writing shall constitute a violation of this article subject to
the violations provisions herein and shall further constitute basis for denial or
revocation of any other use of the rights-of-way until remedied.

Sec. 29-367. Damage to property.

Each right-of-way user shall be responsible for the cost of repairing any property
owned by other persons in the public right-of-way caused by the right-of-way user or
its facilities. Each right-of-way user shall be responsible for the cost of repairing any
damage to the property of another person caused during the city’s response to an
emergency caused by a right-of-way user or its facilities, except for damage caused by
the city’s gross negligence or willful misconduct.

Sec. 29-368. Public right-of-way vacation.

If the city vacates a public right-of-way, the city shall reserve for itself and all
public utility right-of-way users having facilities in the vacated public right-of-way,
the right to install, maintain and operate the facilities in the vacated public right-of-
way and to enter upon such public right-of-way at anytime for the purpose of
reconstructing, inspecting, maintaining, repairing or restoring the same. The city shall
retain all necessary easements in vacated public right-of-way in existence at the time
of vacation.

Sec. 29-369. Extensions of time and inspection.

(a) Any construction, excavation, or restoration work required under this article
shall be completed in the time set forth in the right-of-way permit, uniess extended. If
a right-of-way user is unable to complete the construction, excavation or restoration
work within the time set forth in the right-of-way permit due to reasons beyond the
public utility right-of-way user’s control, upon application to the public works and
transportation director, the time required for such work shall be extended to the
extent of the delay caused by the reason beyond public utility right-of-way user’s
control. Upon completion of such work, the right-of-way user shall immediately
notify the public works and transportation director. The right-of-way user shall
make the work site available to the public works and transportation director and to
all.others as. authorized.by..law for inspection. at_any reasonable times during the,
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execution and upon completion of the work.

(b) At the time of inspection, the public works and transportation director may
order the immediate cessation of any work which poses a serious threat to the public
health, safety or welfare,

(c) The public works and transportation director may order a right-of-way user to
perform or redo any work which does not conform to this article, or other applicable
standards, conditions or the code. An order issued pursuant to this section shall state
that fatlure to correct the violation will be cause for revocation of the right-of-way
permit. Within ten days after issuance of the order, the right-of-way user shall present
proof to the public works and tramnsportation director that the violations have been
corrected. If such proof has not been presented within the required time, the public
works and transportation director may revoke the right-of-way permit.

Sec. 29-370. Other obligations.

(a) Obtaining a right-of-way permit does not relieve the right-of-way user of its

duty to obtain all other necessary permits, licenses and authority and to pay all fees
required by any other law.,

(b) A right-of-way user shall comply with all requirements of law, including
Missouri One Call System.

{(c) A right-of-way user shall perform all work in conformance with all law, and is

responsible for all work done in the public right-of-way pursuant to the right-of-way
permit, regardless of who performs the work.

(d) Except in the case of an emergency, and with the approval of the public works
and transportation director, no excavation may be performed when conditions are
unreasonable for such work.

(e) A right-of-way user shall not obstruct a public right-of-way to the extent that the

obstruction interferes with the natural free and clear passage of water through gutters
or other waterways.

Sec. 29-371. Trimming of trees.

A right-of-way user shall have the authority to trim trees, in accordance with the

city tree ordinance, upon and above public right-of-way so as to prevent the branches
of such trees from coming in contact with facilities,

Sec. 29-372. Indemnification.

(a) Each right-of-way user shall indemnify, hold harmless, release and defend the
city, its municipal officials, elected officials, boards, commissions, agents, attorneys
and employees, from and against any and all lawsuits, claims, causes of action,
liability, contractual .damages .and. losses, .economic_damages. and losses, all other _
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damages and losses, and expenses, including reasonable attorneys’ fees, resulting or in
any manner arising from the action or inaction of a right-of-way user, its agents,
representatives, employees, contractors, subcontractors or any other person for whose
acts such right-of-way user may be liable, in constructing, operating, maintaining,
repairing, restoring or removing facilities, or in carrying on a public utility right-of-
way user’s business or operations in the city. This indemnity shall apply, without
limitation, to any claim or cause of action for invasion of privacy, defamation,
antitrust, negligence, theft, fire, violation or infringement of any copyright, trademark,
trade name, service mark or patent or intellectual property right of any person,
whether or not any act or omission complained of is authorized, allowed or prohibited
by this article; and

(b) The city shall nofify a right-of-way user of any claims subject to
indemnification by a right-of-way user and shall cooperate with all reasonable
requests by a right-of-way user for information, documents, testimony or other
assistance appropriate to a resolution of such claims. A right-of-way user shall have
full responsibility for and control of any action or undertaking directed at the
resolution of such claims.

Sec. 29-373. Insurance and bonds.

(a) Bach right-of-way user shall secure and maintain commercial general liability
insurance (“CGL Insurance”) with a combined single limit per occurrence of not less
than the amount required by the requirements for CGL Insurance established by the
public works and transportation director. The CGL Insurance required herein shall
be written on a comprehensive form and shall cover claims and liability in connection
with or resulting from the right-of-way user’s operations and activities for personal
injuries, occupational sickness, disease, death or damage to property of others,
including loss of use resulting therefrom, arising out of any operations or activities of
the public utility right-of-way user, its agents, or any person directly or indirectly
employed by them. The CGL Insurance required herein shall include premises,
operations, independent contractors, products-completed operations, personal injury
and advertising injury and liability assumed under an insured contract (including the
tort liability of another assumed in a business contract) coverages. In particular, and
not by way of any limitation, the CGL Insurance shall cover the right-of-way user’s
indemnity obligations contained herein.

(b) Each right-of-way user shall secure and maintain commercial automobile
liability insurance (“‘auto insurance”) with a combined single limit for bodily injury
and property damage per accident of not less than the amount required by the
requirements for auto insurance established by the public works and_transportation
director. This insurance, to be in comprehensive form, which shall cover claims and
Iiability for all injuries and all damage to property arising from the use of automobiles,
trucks and motorized vehicles, and shall cover the operation on or off the site of the

work of all motor vehicles licensed for highway use whether they are owned, non-
owned or leased.

(c) The right-of~way user.-shall..purchase and maintain .workers’ compensation .
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insurance which shall protect the right-of-way user against claims for injury, sickness,
disease or death of the right-of-way user’s employees or statutory employees in
accordance with law.

(d) The city shall be endorsed as an additional insured under the policies described
in Subsections (a) and (b) above. However, nothing contained in this Section 29-373,
including that the right-of-way user maintain insurance, is intended or shall be
construed to be a waiver of the sovereigh immunity protections afforded the city under
law.

(e) Before commencing any work allowed by the right-of-way permit, the right-of-
way user shall procure and furnish to the department of public works and
transportation a performance bond in the amount of the estimated cost of the
required public right-of-way restoration work to be performed by the right-of-way
user and approved by the department of public works and transportation. Such
bonds shall be in effect through the duration of the work allowed by the right-of-way
permit and for the four year guarantee period. The bonds required hereunder shall be
in a form approved by the public works and transportation director and executed by
a responsible surety licensed in the State of Missouri. The right-of-way user shall
require the attorney in fact who executes the required bond on behalf of the surety to
affix thereto a certified and current copy of this power of attorney indicating the
monetary limit of such power. If the surety of any bond furnished by the right-of-way
user is declared bankrupt or becomes insolvent or its right to conduct business in the
State of Missouri is terminated, or it ceases to meet the requirements of this paragraph,
the right-of-way user shall within ten days substitute another bond and surety, both of
which must be acceptable to the public works and transportation director. If the
right-of-way user fails to make such substitution, the city may procure such required
bonds on behalf of the right-of-way user at the right-of-way user’s expense.

(f) If the public utility right-of-way user can demonstrate through certified
documents reasonably acceptable to the public works and transportation director
that the public utility right-of-way user has $25,000,000.00 in net assets and does not
have a history of permitting noncompliance within the city, the requirements of
Subsections (a) through (e) of this Section 29-373 shall not apply to such public utility
right-of-way user.

(g) In the event the right-of-way user contracts with any other person to perform the
work allowed by the right-of-way permit, such person shall comply with all the terms
and provisions of the right-of-way permit, this article, including all insurance and
bonding requirements, all law and the code and shall have the same obligations as the
right-of-way user under this article. The right-of-way user shall provide a written
guaranty that the work allowed by the right-of-way permit and performed by another
person shall be in accordance with the right-of-way permit, this article, applicable law
and the code. The right-of-way user shall be responsible for correcting acts or
omissions by any other person performing the work allowed by the right-of-way
Permit. The form of the written guaranty shall be approved by the public works and
transportation director.

T v Loy
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Sec. 29-374. Right-of-way permit fees.

(a) Each applicant shall pay to the city a right-of-way permit fee for each
application for a right-of-way permit as follows:

(1) For each 150 square feet or part thereof of the area to be restored or excavated,
whichever is larger, a permit fee of $28.25.

(2) For an area 150 square feet or less to be restored or excavated which does not

involve pavement removal or trenchless technologies under pavement, a
permit fee of $21.00.

(3) Bulk permits, pursuant to administrative rules promulgated under the authority
of Chapter 25 for issuance, a permit fee of $12.00.

(4) Any fee required pursuant to this section shall be doubled for each activity

requiring a permit under this section but not obtained, in violation of this
section.

Such right-of-way permit fee shall be based upon all of the city’s costs in issuing,
processing and verifying applications and inspections of the project site and
restoration work up to two hours. Such right-of-way permit fee shall be paid by each

applicant to the city at the time the applicant submits its application for a right-of-way
permit.

(b) Each right-of-way user shall pay to the city a supplemental right-of-way permit
fee in the amount of all of the city’s costs associated with the following:

(1) Inspecting the project site and the restoration work in excess of two hours; and

(2) Protecting or moving the right-of-way user’s equipment or facilities after

reasonable nofification to the right-of-way user doing the public right-of-way
work; and

(3) Determining the adequacy of public right-of-way restoration; and

(4) Inspecting and/or ftesting restoration work after rejection of iinproper or
defective restoration work;

(5) Restoring work inadequately performed after the city has provided notice and

five working days for the right-of-way user to correct such inadequate work;
and

(6) Revoking the right-of-way permit.

(c) Fees paid for a right-of-way permit, which is subsequently revoked by the

public works and transportation director, are not refundable.

kY
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(d) In the event the scope of the project is revised during the course of the project,
the public works and transportation director may reevaluate the fee based on the
actual size of the excavation and may require an additional fee.

(¢) The amount of the right-of-way permit fee set forth in Section 29-374(a) shall
be reviewed annually by the public works and transportation director and adjusted
based upon the costs to the city as set forth in Subsection 29-374(a) as approved by
the city council.

Sec. 29-375. Violations.

(2) No right-of-way user shall excavate in the public right-of-way in violation of
Section 29-354 of this article. Any violation of Section 29-354 of this article shall
result in the immediate issuance of a citation to the right-of-way user and enforcement
action pursuant to Section 29-375(d) hereof.

(b) Except as provided in Subsection (a) of this section, if the public works and
transportation director determines that a right-of-way user has committed a violation
of this Article, any law, or a condition of the right-of-way permit, the public works
and fransportation director shall make written demand upon the right-of-way user to

e remedy such violation, which may include the issuance of a stop work order.
:: :_:, (c) The right-of-way user shall, within seven calendar days of receiving a
- notification of a violation, propose a plan to promptly correct such violation. The
L el . . - . .
; , right-of-way user shall promptly correct such violation in accordance with an
;_: = approved plan. If the violation creates a threat to public safety, the right-of-way user

T upon verbal or written notice from the public works and transportation director shall
- immediately correct such violation. A right-of-way user’s failure to submit an
acceptable plan, or to promptly cure a violation shall in addition to all other remedies
provided by law be cause for immediate revocation of the right-of-way permit.

(d) Any right-of-way user violating any provision of this article is guilty of a public
offense, and upon conviction thereof shall be fined in a sum of not less than $200.00
nor more than $500.00. Every day that this article is violated shall constitute a
separate offense. The city shall have the authority to maintain civil suits or actions in
any court of competent jurisdiction for the purpose of enforcing the provisions of this
article. In addition to any other remedies, the city attorney may institute injunction,

mandamus or other appropriate actions or proceedings to prevent violations of this
article.

Sec. 29-376. Appeals.

A public utility right-of-way user that has been denied a right-of-way permit, has
had its right-of-way permit revoked, believes that the fees imposed upon it by the city
do not conform to the requirements of RSMo. Section 67.1840 or asserts any other
issues related to the use of the public right-of-way shall be entitled to have its disputes
reviewed in accordance with the Chapter 2, Article XIII, of the code, provided

- -however, that a decision affirming the denial, revocation, fee imposition.or dispute

TRV A el
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resolution shall be in writing and supported by written findings establishing the
reasonableness of the decision.

Sec. 29-377. Separability.

If any provision of this article is held by any federal, state or local court, or by any
federal or state agency of competent jurisdiction, to be invalid as conflicting with any
Law, or is held by such court or agency to be modified in any way in order to conform

" to the requirements of any such law or regulation, such provision shall be considered a
separate, distinct and independent part of this article and such holding shall not affect
the validity and enforceability of all other provisions hereof. In the event that such
law or regulation is subsequently repealed, rescinded, amended or otherwise changed
so that the provision which had been held invalid or modified is no longer in conflict
with such law, said provision shall return to full force and effect and shall again be
binding on the city and each right-of-way user, provided that the city shall give the
right-of-way user 30 days, or a longer period of time as may be reasonably required
for the night-of-way user to comply with such a rejuvenated provision, written notice
of the change before requiring compliance with such provision.

Sec. 29-378. Exceptions.

(a) Regardless of any contrary provisions of this article, nothing contained in this

article shall relieve the city of any obligations under an existing franchise agreement
in effect on May 1, 2001.

(b) Regardiess of any contrary provisions of this article, nothing contained in this
article shall relieve a right-of-way user of the provisions of an existing franchise,
franchise fees, license or other agreement or permit in effect on May 1, 2001.

{c) Regardless of any contrary provisions of this article, nothing contained in this
article shall prohibit the city or a right-of-way user from renewing or entering into a
new franchise in compliance with applicable law.

(d) Regardless of any contrary provisions of this article, nothing contained in this
article shall prohibit the city from enacting, renewing or enforcing ordinance articles
allowed by the provisions of RSMo. Section 67.1846, where applicable,

(e) Regardless of any contrary provisions of this article, nothing contained in this
article shall prevent the city from imposing a franchise fee and other terms and
conditions permitted by law in connection with the city granting or renewing a cable
franchise and_the city may fully enforce all such cable franchise and cable

ordinance provisions notwithstanding any contrary term_or provnsnons herein to
the full extent permitted by law.

(f) The permitting and other requirements for towers and other structures or
equipment for wireless communications facilities in the public right-of-way shall not
be governed by this article and shall be governed by other provisions of the code.
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Sec. 29-379. Reservation of rights and special exceptions.

(a) In addition to any rights specifically reserved to the city of by this article, the
city reserves unto itself every right and power which its required to be reserved by a

provision of any ordinance under any registration, permit or other authorization
granted under this article.

(b) The city may grant a special exception to the requirements of this article if an
applicant, upon application, demonstrates with written evidence that the exception will
not create any threat to the public health, safety or welfare, and:

(1) The applicant demonstrates that the increased economic burden and the

potential adverse impact on the applicant’s construction schedule resulting
from the strict enforcement of the requirement actually or effectively prohibits
the ability of the applicant to provide public utility services in the city; or

(2) The applicant demonstrates that the requirement unreasonably discriminates
against the applicant in favor of another public utility right-of-way user.

(3) The applicant demonstl;gfes that under the facts clearly shown, an
exception is required by superseding applicable law.

(c) A grant of special exception to the requirements of this section pursuant to
Subsection 29-379(b) shall not be deemed to be a waiver of any other requirement of

this section or this article or constitute a waiver of any requirement with respect to a

new or separate right-of-way permit.

Sec. 29-380. City’s failure to enforce.

The city’s failure to enforce or remedy any noncompliance of the terms and
conditions of this article or of any right-of-way permit granted hereunder shall not

constitute a waiver of the city’s rights nor a waiver of any right-of-way user’s
obligations as herein provided.

That any ordinances or parts of ordinances in conflict with this ordinance be, and
hereby are, repealed.

That this ordinance shall be in full force and effect from and afier date of passage.

@AM Passed June 20 . 20? 05’

Atlest:

/s/Paula Heyde, CMC

Asar City Attorney MR

b pa v 1.

fs/David J. Jones

(Seal)

City Clerks0 Mayor



