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Staff Recommendation 


COMES NOW the Staff of the Public Service Commission, and for its recommendation in this matter, states:


1.
On October 21, 2004, GE Business Productivity Solutions, Inc. (GEBPS) and Business Productivity Solutions, Inc. (BPS) jointly filed an Application (“Joint Application”) seeking authority from the Commission to transfer “substantially all of the telecommunications assets of GEBPS including the GEBPS customer base,” from GEBPS to BPS.  Joint Application at 1.  As BPS has no certificate of service authority from the Missouri Commission, as part of the Joint Application BPS has requested such a certificate.  On November 15, 2004, the parties filed an amended application.

A.  Grant of Certificate of Service Authority 


2.
In the “Attachment to Staff Recommendation” attached as Appendix A to the Memorandum attached to this Staff Recommendation as Attachment A, the Staff recommends that the Missouri Public Service Commission grant BPS a certificate of service authority to provide intrastate, interexchange telecommunications services; and also local exchange telecommunications services limited to dedicated, private line services.  The Commission shall grant an application for a certificate of telecommunications service authority upon a finding that the grant of authority is in the public interest.  §§ 392.430 and 392.440 RSMo. (2000).


3.
Staff also recommends that the Commission classify the Applicant and the services it proposes to offer in the Joint Application as competitive.  The Commission may classify a telecommunications provider or its services as competitive if the Commission determines it is subject to sufficient competition to justify a lesser degree of regulation.  §392.361.4.  All the services a competitive company provides must be classified as competitive.  §392.361.3.


4. 
Staff further recommends that the Commission grant the waivers listed in the Notice of Application.  The Commission may waive the application of its rules and certain statutes if the Commission determines that waiver is consistent with the purposes of Chapter 392. §§ 392.185, 392.361.5 and 392.420.  


5.
Staff also recommends that the Commission grant approval of the Applicant’s proposed tariff, P.S.C. Mo. No. 1, with a proposed effective date of January 1, 2005.

B.  Transfer of Assets

6.
GEBPS holds a certificate to provide intrastate, interexchange telecommunications services in Missouri under Case No. TM-2001-578.  As noted immediately above, as part of the Joint Application, application, BPS filed an application with the Commission to obtain a certificate to provide intrastate, interexchange telecommunications services in Missouri.  Staff recommends the Commission grant BPS a certificate to provide these services.  

7.
The transfer of assets is governed by Section 392.300 and 4 CSR 240-3.520.  Applicable case law provides that the Commission may “not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo.App. E.D. 1980), citing to State ex rel. City of St. Louis v. Public Serv. Comm’n of Mo., 73 S.W.2d 393, 400 (Mo. banc 1934).

8.
In the attached Memorandum, the Staff summarizes its review of the transaction between GEBPS and BPS and concludes that the transfer of assets will not be detrimental to the public interest.  Staff recommends that the Commission approve the Joint Application.

9.
Staff notes that the Applicants have provided copies of the notice given to GEBPS customers notice and it is attached as part of Appendix A to Staff’s Memorandum.  See also page 7 and Appendix C of the Joint Application.  In light of this notice and the other representations made in that paragraph, Staff recommends waiver of the provisions of 4 CSR 240-33.150, the Commission’s anti-slamming rule. 

C.  Cancellation of Certificate of Service Authority

10.
In the Joint Application, the parties state “upon completion of the Transaction, GEBPS will no longer be offering telecommunications services in Missouri and GEBPS, therefore, request that the Commission grant it authority to discontinue service upon the transfer of its customers to BPS.”  Accordingly, Staff requests the Commission to require the Joint Applicants to notify the Commission when the transfer of customers has been completed so GEBPS’s certificate and tariff may be cancelled.

WHEREFORE, Staff recommends that the Commission enter an order (1) granting Business Productivity Solutions, Inc. a certificate of service authority to provide intrastate, interexchange telecommunications services, as well as local exchange telecommunications services limited to dedicated, private line services; grant it the requested competitive classification; grant the waivers listed in the Commission’s Notice of Application; and approve its proposed tariff, P.S.C. Mo. No. 1, with a proposed effective date of January 1, 2005; and (2) approving the transfer of telecommunications assets from GE Business Productivity Solutions, Inc. to Business Productivity Solutions, Inc. as proposed in the Joint Application; waiving the application of 4 CSR 240-33.150 to this transaction; and directing the parties to notify the Commission when the transfer of customers is complete so that GE Business Productivity Solutions, Inc.’s certificate of service authority and tariff may be cancelled.
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