                                                                                           STATE OF MISSOURI

 PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 21st day of August, 2003.

In the Matter of the Application of Motion Telecom,
)

Inc., for Approval of the Transfer of Substantially
)

All of the Assets, Including the Customers, of

)
Case No. XM-2004-0039
Univance Telecommunications, Inc., to Motion

)


Telecom, Inc.






)

ORDER APPROVING TRANSFER OF ASSETS

Syllabus

This order approves an Application for Approval of Transfer of Assets.  The Applicant wishes to transfer the customers and core domestic telecommunications assets of Univance Telecommunications, Inc., to Motion Telecom, Inc.

The Transactions

On July 14, 2003, Motion Telecom, Inc., applied to the Commission for authority to purchase substantially all the assets, including the customer base, of Univance Telecom, Inc.  The Commission granted Univance a certificate to provide interexchange telecommunications services on October 29, 1997, in Case No. TA‑98‑73.  Motion Telecom has an application for a certificate of service authority to provide interexchange telecommunications services pending in Case No. XA-2004-0037.   

Univance is in bankruptcy.
  Motion Telecom wishes to purchase Univance’s assets.  Attached to Motion Telecom’s application is an order from the bankruptcy court approving the transaction.

Motion Telecom states that the proposed transaction is not detrimental to the public interest because:  Motion Telecom will provide the same services under the same terms and conditions that Univance currently provides its customers; the only change Univance’s customers will notice is the new name of their provider; Motion Telecom’s current customers will not be adversely affected; and because Univance’s Chapter 11 bankruptcy may convert into a Chapter 7, Univance’s customers may lose service if the Commission does not approve the asset transfer. 

Motion Telecom further asks the Commission to waive the provisions of 4 CSR 240‑33.150 (the “anti‑slamming” rule).  Motion Telecom states that this is not the type of transfer the rule seeks to prevent, and that the transfer would not harm Univance’s customers.  Motion Telecom has already informed Univance’s customers of the proposed transaction, that their rates would not change, and that they may choose a different interexchange carrier if they wish.  

Finally, Motion Telecom asks the Commission to approve the asset transfer no later than August 28, 2003.

Discussion

On August 18, 2003, Staff filed its recommendation.  Staff notes that Section 392.300, RSMo 2000, and 4 CSR 240‑3.520 govern the sale of assets.  The Commission may approve an asset transfer if it is “not detrimental to the public interest.”
 

Staff agrees that the Commission’s approval of the transfer of assets will not be detrimental to the public interest.  Staff recommends that the Commission approve the transfer and waive the requirements of 4 CSR 240‑33.150.  Because the transaction is directed by the U.S. Bankruptcy Court, and is not a friendly transaction, Staff noted Univance might continue operations. Staff, therefore, did not recommend the Commission cancel Univance’s tariffs or certificate.

The Commission has reviewed the application and Staff’s recommendation.   The Commission finds that the proposed transaction is not detrimental to the public interest and should be approved.  Also, the Commission finds that it should waive the requirements of 4 CSR 240‑33.150, and that Univance’s customers should receive further notice of the transfer.  

IT IS THEREFORE ORDERED:

1. That the application for authority to transfer assets is approved.

2. That Motion Telecom, Inc., shall notify the customers of Univance Telecommunications, Inc., of the change in their inter​exchange carrier upon transfer or first billing by sending a notice substantially similar to the proposed notice attached as Exhibit B in the Applicant’s pleadings.

3. That a waiver of 4 CSR 240‑33.150 is granted.

4. That this order shall become effective on August 28, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw and Forbis, CC., concur

Clayton, C., absent

Pridgin, Regulatory Law Judge

� In re: Univance Telecommunications, Inc., Case No. 03-11156EEB (Bankr. D.Colo.).


� See State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
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