STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 2nd day of October, 2003.

In the Matter of the Joint Application of
)

Now Acquisition Corporation and NOW
)

Communications, Inc., for Authority to Transfer
)
Case No. XM-2004-0065

Certain Assets of Now Communications, Inc.,
)

to Now Acquisition Corporation.
)

ORDER SETTING ASIDE ORDER DIRECTING FILING

AND APPROVING TRANSFER OF ASSETS 

Syllabus:  This order approves the transfer of assets and customers from NOW Communications, Inc., to Now Acquisition Corporation, sets aside an Order Directing Filing and grants a waiver of Commission Rule 4 CSR 240‑33.150.  Also, to facilitate cancellation of the certificate of service authority and tariffs of NOW Communications, Inc., this order requires the parties to provide notice to the Commission upon the close of the proposed transfer.

The Parties

NOW Communications is a Mississippi corporation with its principal offices located in Jackson, Mississippi.  NOW holds certificates to provide basic local (Case No. TA‑98‑390) and intrastate interexchange (Case No. TA‑98‑502) telecommunications services in Missouri.  NOW also holds authority to provide international telecommunications services pursuant to authority of the Federal Communications Commission. 

Now Acquisition is a Delaware corporation with its principal office located in Boca Raton, Florida.  Now Acquisition is a wholly-owned subsidiary of BiznessOnline.com, Inc., d/b/a VeraNet Solutions.  Although not currently certificated to provide service in Missouri, Now Acquisitions has pending before this Commission applications to provide basic local and interexchange telecommunications services.

The Office of the Public Counsel, although a party to this case, has not participated or filed any pleadings in this matter.

The Application and Motion

On July 25, 2003, Now Acquisition Corporation and NOW Communications, Inc., filed an application for authority to transfer the assets and customers from NOW to Now Acquisition.  Joint Applicants inform the Commission that NOW recently filed for reorganiza​tion under Chapter 11 of the United States Code for the Southern District of Mississippi.  Joint Applicants state that approval of the application will allow Now Acquisition to assume responsibility for the service to NOW’s existing customers without an interruption in service.  Additionally, the proposed transaction will not involve a change in the manner in which NOW’s customers will receive telecommunications services.  Joint Applicants also inform the Commission that the proposed transaction will have no tax impact on any political subdivision in the state of Missouri.

On September 11, 2003, the Commission considered the application and issued an order directing that Joint Applicants file with the Commission an order from the Bankruptcy Court that authorizes the Commission to go forward with the application. On September 18, 2003, Joint Applicants filed with the Commission a Motion for Reconsideration and Request for Conditional Order Approving Transfer of Assets.  In the Motion, Joint Applicants recognize that “an Order of the Bankruptcy Court is a prerequisite to closing the transfer transaction herein.”  The Joint Applicants further state that they “anticipate the Order of the Bankruptcy Court approving the Asset Purchase Agreement will provide that the transfer shall take place upon receipt by Joint Applicants of the requisite federal and state regulatory approvals.”  Joint Applicants also point out that a delay in the approval to the transfer may jeopardize continuous telecommunications service to customers.

Staff Memorandum

On September 3, 2003, the Staff of the Commission filed its memorandum, recommending that the Commission approve the proposed transfer.  Staff opines that the proposed transaction is not detrimental to the public interest.  Staff informs the Commission that customers have been notified of the proposed transaction.  A copy of the notice is attached to the application.  Staff also recommends that the Commission approve a waiver of Commission Rule 4 CSR 240‑33.150, which requires that written authorization from each customer be obtained prior to the change of a service provider.  Lastly, Staff does not object to the Commission expediting this matter and granting approval of the proposed transaction by September 23, 2003.

Discussion

Section 392.300, RSMo 2000, and Commission Rule 4 CSR 240‑3.520 govern this transfer of assets and customers.  Section 392.300 requires that applicants obtain Commis​sion approval to consummate the proposed transfer.  This section, as does Commission Rule 4 CSR 240‑3.520(2)(F), also requires that applicants submit a statement concerning the tax impact the proposed transaction will have on the political subdivisions in which the applicants’ facilities are located.  The Commission has reviewed the filings and Staff’s memorandum and finds that the requirements of both codifications have been satisfied.

Although Joint Applicants have not requested a waiver of Commission Rule 4 CSR 240‑33.150, Staff recommends that the Commission grant a waiver of the rule.  The purpose of Rule 4 CSR 240‑33.150 is to prevent “slamming,” or the unauthorized change of a customer’s telecommunications carrier without the customer’s knowledge.  The Rule requires that written authorization from each customer be obtained prior to the change of a service provider.  Joint Applicants have provided notice of the proposed transaction to the customers.  The notice provides a toll-free number for customers to call for additional information.  A copy of the notice is attached to the application as Exhibit B.  Under Commission Rule 4 CSR 240‑2.015, the Commission can waive its rules for good cause.  The customers whose service will be transferred have been notified of the change and have been provided a toll-free number to obtain additional information.  Additionally, the proposed transaction will not affect the rates, terms and conditions under which the customers currently receive services.  The Commission finds that there is good cause to waive Commission Rule 4 CSR 240‑33.150 and will grant the waiver.

Although there is no state statute or regulation that sets a standard upon which the Commission must base its decision to approve a transfer of assets, the court in State ex rel. Fee Fee Trunk Sewer Inc., v. Litz, 596 S.W.2d 466 (Mo. App. E.D. 1980), stated that “[t]he Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest.”  It has not been shown that the transfer of assets and customers from NOW Communications to Now Acquisition will be detrimental to the public interest.  The transfer will not affect the rates or terms of services currently provided to NOW’s customers.  The customers have been notified and no requests for intervention have been made.  Lastly, Staff has opined that the proposed transaction will not be detrimental to the public interest.  The Commission finds that a detriment to the public interest has not been shown and that the proposed transfer will be approved.

Bankruptcy Considerations

Under the Bankruptcy Code, at 11 U.S.C. §362(a), the filing of a petition operates as an automatic stay.  However, under 11 U.S.C. §362 (b)(4), an exception is made for “an action or proceeding by a governmental unit . . . to enforce such governmental unit’s police and regulatory power . . . .”  This exception has been interpreted to specifically apply to agency actions.  Eddleman v. United States Department of Labor, 923 F.2d 782 (10th Cir. 1991).  Furthermore, in Eddleman, the court developed a two-prong test to determine whether an agency action fits within the exception.  If the governmental action is to protect a “pecuniary interest”, then the exception does not apply.  On the other hand, if the action is aimed at effectuating public policy, then the action falls under the exception.

The public policy interest with regard to the Commission’s approval of a transfer of assets is that the transfer not be a detriment to the public interest.  Furthermore, the present transfer is being approved to ensure continuity of service to NOW’s subscribers.  This squarely meets the two-prong test set forth in Eddleman and falls within the exception to the automatic stay provision under the Bankruptcy Code.

Conclusion

The Commission has reviewed the application, Staff’s memorandum, the Bankruptcy Code, and relevant case law.  The Commission finds that as a result of the proposed transfer, NOW’s customers will not experience a change in the service they currently receive.  The customers have been notified of the proposed transfer and no applications to intervene have been filed.  Because it has not been shown that the proposed transfer would be detrimental to the public interest, the Commission will grant its approval.  Additionally, good cause having been shown, the Commission will waive the application of Commission Rule 4 CSR 240‑33.150.  

Although NOW’s filing of a petition in Bankruptcy Court operates as an automatic stay of actions involving its assets, there is an exception for proceedings by a governmental unit to enforce its regulatory power when such action is aimed at effectuating public policy.  The Commission finds that its approval of this transfer of assets falls under this exception to the automatic stay and will set aside its Order Directing Filing. 

Finally, to facilitate cancellation of NOW Communications’ certificates and tariffs, the Commission will require that Joint Applicants notify the Commission upon completion of the proposed transfer.
IT IS THEREFORE ORDERED:

1. That the Order Directing Filing, issued on September 11, 2003, is set aside.

2. That the proposed transfer of assets and customers from NOW Communications, Inc., to Now Acquisition Corporation is approved.

3. That the application of Commission Rule 4 CSR 240‑33.150 is waived.

4. That the parties shall notify the Commission upon completion of the proposed transfer.

That this order shall become effective on October 12, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Forbis and Clayton, 

CC., concur.

Murray and Gaw, CC., absent.

Jones, Regulatory Law Judge
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