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Staff’s Motion to Dismiss Application

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and for its Motion to Dismiss Application, states the following:

1.
On July 13, 2004, Looking Glass Networks, Inc. (LGN or the Applicant) filed an application for authority to permit an indirect transfer of control of LGN.  The transfer of control would be accomplished by transactions that would allow the majority of the stock in LGN’s parent company, Looking Glass Networks Holding Co. (LGN Holding), to be acquired by LGN Holding’s lenders.  The lenders would exchange their debt obligations owed by LGN Holding for shares of stock or ownership interests in LGN Holding.  According to the illustrations in the application, the transaction would also reduce the interest of LGN’s upline corporate parent, Looking Glass Networks, LLC (LGN, LLC) in LGN Holding from 100% to 5%. (LGN is a Delaware Corporation wholly owned by LGN Holding, a Delaware Corporation, which is wholly owned by LGN, LLC, a Delaware limited liability company.)  Both LGN Holding and LGN, LLC are non-regulated entities.  Notably, none of the stock interests in LGN are being transferred or converted as a result of the transactions described in the application. 

2.
LGN is authorized to provide facilities based and resold interexchange and un-switched local exchange telecommunications services pursuant to a certificate of authority granted by the Commission in Case No. TA-2001-55.  The application indicates that the proposed transactions will not affect LGN’s operations, rates, terms and conditions of service, and that the transactions will not confuse, inconvenience or otherwise adversely affect LGN’s customers. 

3.
The Staff respectfully submits that the transaction described by LGN is occurring solely at the unregulated parent, and ultimate unregulated parent company level, with no effect on the regulated LGN entity, other than a change in the shareholders of the corporate parents of the regulated utility.  Local counsel through communications with counsel for the Staff, has corroborated this conclusion.  In the Matter of the Merger of SBC Communications, Case No. TM-99-76 (SBC case), the Commission reviewed the merger of two non-regulated companies that owned Missouri regulated telecommunications entities. The Commission found that no jurisdiction over the transaction existed.
  The Commission has consistently adhered to the holding in the SBC case in subsequent cases.  (See Commission Case Nos. WM-99-224 and WM-2000-318
).
4.
The Staff would submit that although the SBC case involved a merger rather than a debt for stock exchange, a comparison with the present case is appropriate because the proposed transactions are occurring at the unregulated parent company level.  The only thing that changes is the shareholder makeup of the parent companies that own the regulated entity.  None of the regulated entity’s stock is involved in these transactions.

5.
Section 392.300 RSMo 2000 does not apply to the transaction because the “franchise, facilities, or system” of the utility is not being transferred or otherwise disposed of by the transaction (392.300.1).  In addition, no stock of the regulated utility is being purchased or otherwise transferred (392.300.2).  

6.
While the application indicates at page 4, that LGN’s assets will be secured as a result of the transaction, Section 392.290.2 RSMo 2000 states that if any telecommunications company regulated in Missouri operates in one or more states, it shall not be required to obtain authorization from the Commission in order to encumber the whole or any part of its franchise, line or system.  Counsel for the applicant has advised, and the Staff has confirmed, that LGN operates and offers telecommunications services in several other states.  Thus, any encumbrance of LGN assets under these circumstances is not subject to Commission approval.

7.
The Staff submits that 4 CSR 240-3.520 of the Commission rules does not apply to this transaction because no assets of the regulated entity are being sold, assigned, leased or otherwise transferred.  Again, the transaction is taking place only at the parent company levels.

8.
In the Application of Frontier Communications of America, Inc. and of Citizens Communications Company for Authority to Transfer Control, Case No. TM-2002-290
 the Commission dismissed an application for authority to transfer control, based upon lack of jurisdiction, in a case that involved the purchase of a controlling interest in the unregulatedparent company of a regulated utility. In that case, as in this one, there was no direct acquisition of the regulated utility’s stock, and all that was altered by the transaction was the shareholder makeup of the unregulated parent company.   The Staff submits that this case reflects essentially the same circumstances or result. 

9.
4 CSR 240-2.116 (4) provides, in part, that the Commission may dismiss a case for good cause found by the Commission.
WHEREFORE, based upon the foregoing, the Staff respectfully requests the Commission dismiss the application filed in this case based upon the absence of Commission jurisdiction.
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