STATE OF MISSOURI

              PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 18th day of November, 2004.

In the Matter of the Joint Application of Advanced 
)

TelCom, Inc. and Shared Communications
 

)

Services, Inc. and Eschelon Telcom, Inc. for 

  
)
Case No. XM-2005-0111
Expedited Approval of a Change in Ownership of
) 

Authorized Telecommunications Providers

)



ORDER DISMISSING APPLICATION FOR LACK OF JURISDICTION

On October 25, 2004, Advanced TelCom, Inc. and Shared Communications Services, Inc. and Eschelon Telecom, Inc., filed a joint application requesting that the Commission grant them authority to consummate a transaction involving the transfer of ultimate control of Advanced TelCom and Shared Communications Services to Eschelon.  Eschelon intends to purchase all of the issued and outstanding shares of common stock of Advanced Telcom, thus acquiring Advanced TelCom’s subsidiary, Shared Communications Services, as well.  Shared Communications Services currently provides resold interexchange telecommunications services in Missouri and approximately 20 other states. Advanced TelCom and Eschelon are holding companies that are not directly certificated to provide service in Missouri.

The applicants suggest that the Commission does not have jurisdiction over the proposed transaction and ask the Commission to issue an order that disclaims jurisdiction. As an alternative, if the Commission believes that it does have jurisdiction, the applicants request that the Commission approve the transaction.  The applicants ask the Commission to expedite its consideration of the application and to issue an order regarding the application by December 31, 2004.   

On October 28, the Commission directed its Staff to respond to the motion for expedited treatment by November 4.  Staff responded on November 3 by filing a Motion to Dismiss Application Due to Lack of Jurisdiction.  Staff contends that the transaction at issue in this case is simply the purchase of the stock of one unregulated holding company by another unregulated holding company.  After the transaction is complete, Advanced TelCom will have new ownership.  But Shared Communications Services, the only affected company that is regulated by the Missouri Commission, will still be owned by Advanced TelCom.  

Staff indicates that Section 392.300, RSMo 2000, requires Commission approval of a transaction involving the sale of the “franchise, facilities or system” of a regulated telecommunications company, or, the acquisition of more than 10 percent of the stock of a Missouri incorporated telecommunications company by other than a telecommunications company.  Staff contends that this statute does not apply to the proposed transaction in this case because neither the assets nor the stock of the regulated entity, Shared Communications Services, will be transferred.  Instead, the proposed transaction will take place entirely at the level of the unregulated holding companies.  

No party has filed a response to Staff’s Motion to Dismiss. 

The Commission has consistently found that the Commission does not have jurisdiction over transactions at the holding company level.  For example, in a case involving the merger of SBC Communications and Ameritech Corporation, the Commission found that “there is nothing in the statutes that confers jurisdiction to examine a merger of two non-regulated parent corporations even though they may own Missouri-regulated telecommunications companies.”
  On that basis, the Commission will again find that it has no jurisdiction over the proposed transaction.  

Since the Commission does not have jurisdiction over the transaction described in the application, that application will be dismissed. 

IT IS THEREFORE ORDERED:

1.
That the Joint Application of Advanced TelCom, Inc. and Shared Communications Services, Inc. and Eschelon Telcom, Inc. for Approval of a Change of Ownership of Authorized Telecommunications Providers is dismissed. 

2. That this order shall become effective on November 28, 2004.

3. That this case shall be closed on November 29, 2004.



BY THE COMMISSION



Dale Hardy Roberts



Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton and Davis, CC., concur

Appling, C., absent 
Woodruff, Senior Regulatory Law Judge

� In the Matter of the Merger of SBC Communications, Inc. and Ameritech Corporation, 7 Mo. P.S.C. 3d 528, 532 (1998).
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