EXHIBIT

Exhibit No.:

Issue(s): Miscellaneous
Witness/Type of Exhibit: Hyneman/Surrebuttal
Sponsoring Party: Public Counsel
Case No.: ER-2016-0285

FILED

FEB 16 2017

=i BUTTAL TESTIMONY  missouri Puk_)lic_
Service Commission
OF

CHARLES R. HYNEMAN

Submitted on Behalf of the Office of the Public Counsel

KANSAS CITY POWER & LIGHT COMPANY

CASE NO. ER-2016-0285

January 27, 2017

_OfC.__Fxhibit No. D0OA
Date_&.71-\1 Reporter M.
File No_EK- 20\o- 02




BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Kansas City Power &
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AFFIDAVIT OF CHARLLES R. HYNEMAN

" STATE OF MISSOURI )
) ss
"COUNTY OF COLE )

Charles R. Hyneman, of lawful age and being first duly sworn, deposes and states:

1. My name is Charles R, Hyneman. Iam the Chief Public Utility Accountant
for the Office of the Public Counsel.

2. Attached hereto and made a part hereof for all purposes is my surrebuttal
testimony.

3. I hereby swear and affirm that my statements contained in the aftached
testimony are true and correct to the best of my knowledge and belief.

K //7/*

Charles R. Hyneman, C.P.A.
Chief Public Utility Accountant

Subscribed and sworn to me this 27" day of January 2017.

\@ig},g(/ JERENE A, BUCKMAN \(
“}:'\Q"F{_c:“t My August 23 2054;(57)“03 / LI A8 \_( \ Lt Mmoo
fgsmg Colo County Jele e A. Buckman
U Conmisson HOTBI07 Notary Public

My Commission expires August 23, 2017.
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Introduction

Q. Please state your name and business address.

A, Charles R. Hyneman, PO Box 2230, Jefferson City, Missouri 65102,
Q. By whom are you employed and in what capacity?

A. I am employed by the Missouri Office of the Public Counsel (“OPC”) as the Chief Public

Utility Accountant.

Q. Are you the same Charles R. Hyneman who filed direct and rebuttal testimony in this
case?

A. Yes, I am

Q. What is the purpose of your surrebuttal testimony?

A. The purpose of this testimony is to address some of t.he statements made and positions

taken in rebuttal testimonies of certain Kansas City Power & Light Company (“KCPL”)
witnesses and the rebuttal testimony of Staff witness Mark Oligschlacger. My testimony

is organized as follows:



mw ~1 o W\

10
il
12

13
14
is

Surrebuttal Testimony of
Charles R. Hyneman
File No. ER-2016-0285

1 RonKlote _ KCPLCostAllocationManual | KCPL
2 KevinBryant  Capital Structure o KeRL
- . Edward Blunk ‘Fuel Adjustment Clause KCPL
4 TimRush Fuel Adjustment Clause . KCPL
5 . TimRush RateCaseExpense L KePL
6 - __R_o_n I_(lot_e_ EKCPL Management Expenses o _ KCPL
t 7 steveBusser __OPCExpense Account Recommendations | KCPL .
8 KellyMurphy  Supplemental Executive RetirementPlan  KCPL |
9 " Ron Kiote __fsqpplgmeptat Executive Retirement Plan ‘ _Kepi

10 | MarkOligschlaeger ER_eguIatory lag _ . Staff |
11 Mark Oligschlaeger EExpenseTrackers in Rate Base Staff .

KCPL Cost Allocation Manual (“CAM” )-Ron Klote

u Q. What is a CAM?

A. As described in the Commission’s Affiliate Transaction Rule for electric utilities, 4 CSR
240-20.015 (“affiliate rule”), a CAM is a document that includes “the criteria, guidelines
and procedures” a Missouri electric utility will follow to be in compliance with the

affiliate rule.

Q. At page 41 line 5 of his rebuttal testimony Mr. Klote states that KCPL’s CAM
should be submitted for approval in Case No. EQ-2014-0189 at an unknown future
date. Does he provide a good reason why Commission approval of this CAM should

be delayed and not addressed in this rate case? .

A. No. The only reason I can se¢ why Mr. Klote wants to delay the implementation of
KCPL's CAM is that KCPL’s parent company, Great Plains Energy (“GPE”), is currently

in the process of seeking to acquire an out-of-state Kansas utility company, Westar, Inc.
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0.

Does Mr. Klote confirm that it is only KCPL’s parent company’s proposed
acquisition of a Kansas utility company that is delaying the implementation of the

new KCPL CAM?
Yes. He confirms this at 41 lines 9 through 12 of his rebuttal testimony.

Does OPC believe that KCPL’s customers will be better protected from actual or
potential affiliate company abuses when the Commission approves this CAM and it

is implemented by KCPL?

Yes, it does. KCPL has never had a Commission-approved CAM as is required by the
affiliate rule. Tt is OPC’s position, based on its experience with KCPL'’s affiliate
transactions, that KCPL’s current non-Commission approved CAM is not sufficient.
OPC believes KCPL’s current non-Commission approved CAM does not include the
necessary criteria, guidelines and procedures to protect KCPL’s ratepayers from KCPL

subsidizing its affiliate and nonregulated operations.

Does OPC believe that KCPL’s customers are being harmed by this OPC preposed
CAM not currently being in effect?

Yes, it does. To delay the implementation of OPC’s proposed CAM because of KCPL’s

affiliate parent company’s acquisitions is not reasonable.

At page 43 line 1 through page 44 line 2 KCPL proposes certain changes to the draft
KCPL CAM attached to your direct testimony in this rate case. Does OPC take
issue with any of the changes to the draft CAM proposed by KCPL?

No. OPC is willing to accept the CAM that is attached to Mr, Klote’s rebuttal testimony.

Have you been involved with and participated in all, or substantially all of the
meetings, discussions, and negotiations related to KCPL’s draft CAM since

September 6, 20137
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A.

Yes. I was one of the primary participants in these meetings and discussions. The other
primary participants were Ron Klote and Darrin Ives of KCPL and Steve Dottheim, and
Bob Schallenberg of the Commission’s Staff (“Staff”).

Do you believe the fact that KCPL’s parent company is seeking to acquire an out-of-
state utility company should be a basis to delay the implementation of a

Commission-approved KCPI, CAM?

No. I would add KCPL’s CAM should be approved by the Commission in this rate case
as no party in this rate case has expressed any disagreement with any of the provisions of
the CAM. I do not believe that GPE’s acquisition of Westar will require significant
changes to the policies and procedures in KCPL’s CAM. However, even if it does
require KCPL’s CAM to be modified, this CAM can be modified, if necessary, when the

issue of GPE’s proposed acquisition is resolved.
Please summarize OPC’s position on this KCPL CAM issue.

The KCPL CAM attached to the rebuttal testimony of KCPL witness Ron Klote is
acceptable to OPC and should be approved by the Commission in this rate case. KCPL’s

customers are harmed each day KCPL operates without a Commission-approved CAM.

There is no good reason to further delay the implementation of this CAM. OPC knows of
no party to this case that disagrees with any part of this CAM. 1If the CAM needs to be
modificd at some point in the future as a result of GPE’s acquisitions, there is no reason
why it cannot be modified at some future date. The Commission should approve the
KCPL CAM attached to the rebuttal testimony of KCPL witness Ron Klote in this rate

case,

KCPL Capital Structure-Kevin Brvant

Q.

Please describe KCPL’s parent company, GPE.

4
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A.

GPE is a Missouri corporation incorporated in 2001 and headquartered in Kansas City,
Missouri. GPE is a public utility holding company and does not own or operate any
significant assets other than the stock of its subsidiaries. GPE's wholly owned direct
subsidiaries with significant operations are KCPL, KCP&L Greater Missouri Operations
(“GMO™) and GPE Transmission Holding Company, LLC (“GPETHC”). GPETHC owns
13.5% of Transource Energy, LLC with the remaining 86.5% owned by AEP Transmission
Holding Company, LLC, a subsidiary of American Electric Power Company, Inc.

Please summarize this issue.

KCPL and GMO have proposed setting utility rates on GPE’s consolidated capital structure
for many years. The Commission has ordered the use of GPE’s consolidated capital
structure in KCPL and GMO rate cases for many years. Mr. Kevin Bryant, KCPL.’s capital
structure witness in this case has supported the use of GPE’s consolidated capital structure
to set rates for KCPL as recently as 2014.Suddenly, after the announcement of GPE’s
proposed acquisition of Westar, everything changed. KCPL now argues that the use of
GPE’s capital structure to set rates for KCPL and GMO is no longer appropriate.

OPC very strongly objects to KCPL allowing its parent company’s rnergei‘ and acquisition
(“M&A™) policy to determine the Commission’s ratemaking policies and options, Allowing
the result of a parent company acquisition to eliminate a sound ratemaking policy that has
been widely accepted by all parties to KCPL’s rate cases is the definition of a merger

detriment and should not be allowed by the Commission.

What is OPC’s recommended capital structure the Commission should use to

determine KCPL’s overall weighted cost of capital (“rate of return®) in this rate case?

In general, OPC’s recommendation is consistent with and supportive of the Commission’s
consistent long-term approach to setting the capital structure for KCPL. That capital
structure is the actual capital structure for KCPL and GMOQ’s parent company, GPE.
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Specifically OPC recommends GPE’s actual consolidated capital structure at September 30,
2016 as adjusted to remove the amounts associated with the asset referred to as Goodwill.
Goodwill has historicaily not been considered as a regulated utility rate base asset and, as

such, should not be included in a utility’s regulated capital structure,

In his rebuttal testimony KCPL witness Kevin Bryant takes issue with a Staff assertion
that GPE manages its ufility finances on a consolidated basis. Does GPE, in fact,

manage its utility finances on a consolidated basis?
Yes, it certainly does and it has done so for several years.

Is KCPL witness Kevin Bryant correct when he states that GPE has not managed its

utility finances on a consclidated basis?

No. KPCL has supported the financing of ifs utility operations through the use of GPE’s
consolidated capital structure for several years. GMO has supported the financing of its
utility operations through the use of GPE capital structure for several years. It is very
difficult to understand how Mr, Bryant can assert that either KCPL or GMO manages its
finances separately when KCPL and GMO’s whole financial structure is based on a

consolidated parent company capital structure.

Did Mr, Terry Bassham Chairman, President and CEO, GPE and KCPL admit that
KCPL, GMO and GPE operate under a consolidated capital structure?

Yes. GPE filed a Form 425 document with the SEC on June 2, 2016, which included a
transcript of GPE’s discussions with certain members of the financial éommuni‘ry. In this

meeting Mr, Bassham explained how GPE maintains its capital structure:

No. In the past, in the past we have basically maintained a capital structure
at the holding company that looked like the operating companies because
that’s the way it worked. That we were comfortable operating that way.
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That’s not the requirement. Ultimately, the law would be that it is the
capital structure at the holding company

At page 3 of his rebuttal testimony Mr. Bryant said “The continued use of GPE’s
consolidated capital structure to establish revenue requirements for both KCP&L
and GMO limits their ability to manage their own credit ratings using their own

utility-specific capital structure and financing plans.” Please comment.

KCPL supported using a consolidated capital structure for the past ten years. It is just now,
when GPE has an opportunity fo acquire a Kansas utility company, that KCPL and the
Commission’s 10-year practice of using a consolidated capital structure is detrimental to
KCPL and GMO operations. The argument of “limiting an ability to manage a credit

rating” appears to be a red herring,

Why do you believe Mr. Bryant’s “credit rating management limitation” argument is

a red herring?

Because with the exception of GPE’s announcement of its acquisition of Westar, nothing of
substance has occurred with KCPI, or GMO that could justify a departure from a 10-year

Commission practice of using a parent company consolidated capital structure.

At page 5 of his rebuttal testimony Mr, Bryant said using GPE’s cost of debt and its
capital structure would contfradict your direct testimony at pages 14 and 15 related to

the Commission’s affiliate rule, Please comment,

Mr. Bryant quoted from this section of my direct testimony related to a separate rate case
issue, which is the issue of KCPI. operating without a Commisston-approved CAM as

required by the affiliate rule.

Q. Do you believe the CAM attached as CRH-D-1 to this
testimony is a significant improvement over the CAMs that are
currently used by Missouri’s regulated gas and electric utilities?

7
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A. Yes, I do. OPC’s proposed CAM includes the required
policies, procedures and internal controls that are necessary, given
KCPL's organizational structure discussed above, to reduce the
opportunity and risk for KCPL to subsidize its affiliate transactions
and non-regulated operations. This CAM, if approved by the
Commission, will go a long way to assist KCPL in its efforts to
comply with the Commission’s Affiliate Transaction Rule. This
OPC proposed CAM for KCPL will also provide the public with
greater assurance that the regulated utility is not subsidizing the
operations its affiliates.

From this testimony Mr. Bryant said that he “concurs with me that the maintenance of
separate transactions among affiliates is both prudent and appropriate.” However, I never
said anything related to “maintenance of separate transactions among affiliates” anywhere in
my testimony. In addition, the concept of “maintenance of separate transactions among

affiliates” is not even a concept addressed by the affiliate rule.

Even though you never made the point in your testimony, Mr. Bryant stated that he in
fact believes the maintenance of separate transactions among affiliates is both prudent
and appropriate. Based on this belief, he concludes that “it is inconsistent for Mr.,
Hyneman to argue that it is acceptable for KCP&L to benefit from lower cost debt

issued by its affiliate GMO.” Do you understand this conclusion?

No. It is not clear if Mr. Bryant is asserting the historical rate case consolidated capital
structure recom.rnendations. méde by KCPL, GMO, Staff, OPC and other parties and
adopted by the Commission over the past 10 years are not consistent with the Commission’s
affiliate transaction rule. If that is his point, he should make that point and provide evidence

in support of that point. He does not.

Mr. Bryant states that GMO issues debt. Does GMO issue debt?
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Q.

No. GMO’s parent company GPE issues debt for and on behalf GMO. GMO, unlike KCPL,
is not a separatc and distinct financial entity apart from GPE. GPE and GMO’s financial
results are combined in GPE’s SEC financial statements. Given that GMO itself does not

issue debt, it certainly is not clear that GMO actually has a lower cost of debt than KCPL.
Why do you say that GMO does not issue debt?

One significant picce of evidence that GMO does not issue debt as a standalone entity is
found in GPE and KCPL’s Annual Reports. At page 3 of KCPL’s and GPE’s combined
2015 Annual Report to the Securities and Exchange Commission (“SEC”), Form 10-K,

includes the following disclaimers about the information provided in the Form 10-K.

These disclaimers show that GMO does not issue an annual report as KCPL does. GMO’s
financial statements are embedded in GPE’s financial statements, including its balance
sheet. Further, GPE and KCPL’s combined 2015 10-K makes it clear there are only two
distinct entities when it relates to debt securitics. One entity is KCPL and the other entity is

GPE and its subsidiaries. Unlike KCPL, GMO is not mentioned as having debt securities.

Neither Great Plains Energy nor its other subsidiaries have any
obligation in respect of KCP&L's debt securities and holders of such
securities should not consider Great Plains Energy's or its other
subsidiaries' financial resources or results of operations in making a
decision with respect to KCP&L's debt sccurities. Similarly,
KCP&L has no obligation in respect of securities of Great Plains
Energy or its other subsidiaries. (KCPL and GPE Form SEC For 10-
K for the year ended December 2015)

Even if you were to assume hypothetically that GMO does issue debt securities for its
utility operations, it is possible to attribute a specific cost rate for GMO as Mr. Bryant

indicates?
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A,

No. GPE acquired GMO in 2008. Since 2008 GPE has consistently guaranteed GMO’s
debt. In its SEC Form 425 filed by GPE on August 5 2016, GPE stated that it guarantees
45% of GMO’s debt. Therefore, any debt cost rate attributed to GMO has to be viewed with
the understanding that this rate is affected, possibly to a material degree, by the fact that it is
guaranteed by GPE.

With this understanding, it is doubtful that Mr. Bryant knows the true and actual cost of debt
rate for GMO as a standalone utility and therefore he cannot make any comparisons with
KCPL’s actual cost of debt rate. It is very possible that, without GPE’s guaranteeing of
GMO’s debt, GMO’s cost of debt rate would be higher than KCPL’s cost of debt rate.

In addition, GPE’s significant financial support of GMO in the form of debt guarantees is
disclosed in GPE’s 2015 SEC Form 10-K:

Great Plains Energy has issued guarantees covering $97.7 million
of GMO's long-term debt. Great Plains Energy also guarantees
GMO's commercial paper program. At December 31, 2015, GMO
had $43.7 million of commercial paper outstanding. The
guarantees obligate Great Plains Energy to pay amounts owed by
GMO directly to the holders of the guaranteed debt in the event
GMO defaults on its payment obligations. Great Plains Energy
may also guarantee debt that GMO may issue in the future. Any
guarantee payments could adversely affect Great Plains Energy's
liquidity. (GPE and KCPL SEC Form 10-K 2015 page 16)

Does the fact that GPE guarantees GMQ’s debt provide further evidence that GPE

operates its utility subsidiaries on a consolidated basis?

Yes. As noted in the GPE description above, GPE has no significant assets of its own.
Since it has no significant assets, it has no significant revenue or income on which to
guarantee GMO’s debt. In substance, it is KCPL’s utility assets, revenues and income that

provide the ability for GPE fo guarantee GMO’s debt issuances. This is just further

10
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It &

evidence of how GPE operates its utility subsidiaries on a consolidated basis, as confirmed

by Mr. Bassham, GPE’s Chairman and Chief Executive Officer.

Did KCPL management previously state that KCPL and GMO operate on a

combined basis?

Yes. In response to Staff Data Request No. 385 (“DR 385”) in Case No. ER-2016-0156,
KCPL management stated that GMO’s utility operations are “combined” with KCPL
electric utility operations and KCPL and GMO’s utility generation plant are interdependent

and the generation assets are grouped together.

KCPL management made the following assertions about the “one utility” nature of KCPL

and GMO in DR 385:

¢ Great Plains Energy has one reportable segment, Electric Utility.
GMO’s electric utility operations in GPE’s segment disclosure
are combined with GPE’s KCP&L electric utility operations.

e The electric utility scgment is comprised of multiple jurisdictions
subject to traditional, cost-based rate regulation.

o The utility is comprised of a generation fleet with a diverse fuel
mix consisting primarily of nuclear and various types of fossil
fuels providing peaking and base Joad generation.

o This group/collection of assets combined mect the electric
utility’s service obligation and produce joint cash flows.

¢ These plants are interdependent and necessary to appropriately
meet the needs of the Company’s customers; therefore, the
generation assets are grouped. (Q0385 2011 2Q Generation
Assets Impairment Test.docx) '

What are your conclusions based on KCPL management’s response to DR 385?

KCPL management asserts that utility generation plant assets of KCPL and GMO are
interdependent and must be grouped as one utility for financial reporting purposes and for

utility operations purposes. However, when it comes to the capital cost structure that

11
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financed these same generation assets, KCPL management now asserts that they are not
interdependent at all and must be separated into two separate utilities — “GMO specific” and

“KCPL specific”.

The Commission should conclude that this “new” KCPL capital structure position supported
by Mr. Bryant is not consistent with KCPL’s past positions and the Commission’s past
positions on KCPL and GMQ’s capital structure. The Commission should determine that it
will not change a longétanding,and reasonable regulated utility ratemaking practice just

because KCPL’s parent company engages in merger and acquisition activities.

KCPL FAC — Edward Blunk

Q.

At page 15 of his rebuttal testimony KCPL witness Win. Edward Blunk discusses fuel
additives KCPL books to account 501, Fuel. He indicates that hecause additives are
booked to account 501, they should be included in KCPL’s FAC. - Are fuel additives

actually fuel?

No. Fuel additives are not fuel and therefore do not belong in a FAC. 1t is not only OPC
that understands fuel additifes are not fuel and do not belong in a FAC, the Federal Encrgy
Regulatory Commission (“FERC”) understands this as well. It does not appear that Mr.
Blunk and KCPL are willing to recognize that fuel additives are not fuel. Therefore, they

continue to attempt to include this non-fuel cost in an FAC where it does not belong.

Are fuel costs defined by FERC?

Yes. FERC has its own FAC. FERC defines “fuel” in its Uniform System of Accounts
(“USOA”) account 151, Fuel Stock. Mr. Blunk should be very familiar with this account.
As will be more fully discussed in the surrebuttal testimony of OPC witness John Riley,

FERC’s FAC allows only fossil fuel expenses eligible to be charged to USOA account 151,

12 .
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A.

|

Fuel Stock, to be included in the FERC FAC. It also allows nuclear fuel charges to USOA
account 518, Nuclear Fuel to be charged to its FAC.

In its FAC (18 CFR Section 35.14 paragraph 6) FERC explains that only the fucl items
listed in Account 151, Fuel Stock, and Account 518, are to be included in a FAC.

(6) The cost of fossil fuel shall include no items other than those
listed in Account 151 of the Commission's Uniform System of
Accounts for Public Utilities and Licensees. The cost of nuclear fuel
shall be that as shown in Account 518, except that if Account 518
also contains any expense for fossil fuel which has already been
included in the cost of fossil fuel, it shall be deducted from this
account. (Paragraph C of Account 518 includes the cost of other
fuels used for ancillary steam facilities.) (18 CFR S$35.14).

How does FERC define fossil fuel?

FERC defines fossil *“fuel” as follows:

USOA Account 151, Fuel stock . This account shall include the
book cost of fuel on hand. Iems 1. Invoice price of fuel less any
cash or other discounts. 2. Freight, switching, demurrage and other
transportation charges, not including, however, any charges for
unloading from the shipping medium. 3. Excise taxes, purchasing
agents' commissions, insurance and other expenses directly
assignable to cost of fuel. 4. Operating, maintenance and
depreciation expenses and ad valorem taxes on wutility-owned
transportation equipment used to transport fuel from the point of
acquisition to the unloading point. 5. Lease or rental costs of
transportation equipment used to transport fuel from the point of
acquisition to the unloading point.

At page 16 Mr. Blunk accuses OPC witness Mantle of “cherry picking” fuel items to
include in a FAC. Is Mr. Blunk’s accusation a fair representation of Ms, Mantle’s

testimony?

13
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A

Not at all. Ms Mantle clearly laid out what firel costs are appropriate to include in an FAC
in her direct testimony. She proposes to include only direct costs of fuel, which is the exact
approach taken by the FERC when it defined the nature of the fuel costs that are eligible to
be included in its FAC. |

KCPL is not entitled to a FAC, Tt is clear in Section 386.266 RSMo that a FAC is a
privilege, not a right. Tt is the Commission that approves a FAC. It is also clear in this

statute that the only costs allowed are fuel and purchased power, including transportation.

KCPL’s FAC, if approved by the Commission, should only be allowed to include actual fuel
costs. Mr, Blunk’s proposal to include all costs that can possibly be charged to a fuel
account coupled with his suggestion that KCPL be permitted the “flexibility” to add or
remove costs at will, and without Commission oversight in the FAC, would be detrimental

to KCPL’s customers if approved by the Commission.
How would you characterize Mr. Blunk’s request for including fuel costs in its FAC?

It can be most accurately described as the “kitchen sink™ approach. KCPL is attempting to
include costs only tenuously tied to fuel, even to the point of inserting vague language to

give itself “flexibility” to add additional costs without Commission approval.

Mr. Blunk’s suggestion that KCPL be allowed to determine what costs should be included
in the FAC ordered by the Commission is contrary to the Commission’s ruling in KCPL’s
last rate case when the Commission decided: . . |

[A]lllowing a new cost or revenue to flow through an FAC is a modification

to that FAC, which under Section 386.266, RSMo, only the Commission has

the authority to modify. It is the Commission that should make the

determination as to what costs or revenues should flow through the FAC, not
the electric utility. (Report and Order, ER-2014-0370. p. 39).

The Commission should reject the KCPL’s approach and instead adopt OPC’s cleatly
defined approach offered by OPC Witness Mantie.
14
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As the Commission has noted in recent utility cases, FERC’s policy is not mandatory on the
Commission but it provides the Commission with very good guidance. As it relates to fuel
costs, OPC recommends the Commission adopt OPC’s approach, which is consistent with
the FERC, and only allow direct fuel costs that can appropriately be charged to Account
151, as well as direct nuclear fuel costs appropriately charged to Account 518 in KCPL’s
FAC.

In her testimony OPC witness Mantle recommends to the Commission the specific
types of costs that OPC believes should be included in a FAC. How does Mr. Blunk

mischaracterize the action taken by Ms Mantle?

Beginning at page 16 line 9 Mr. Blunk accuses Ms. Mantle of “micro-managing” KCPL’s
operations, He also equates policy testimony with micromanaging in other parts of his
testimony. He even refers to Ms. Mantle’s recommendations to the Commission as a

“micromanaging edict”. Mr, Blunk’s testimony is absurd on jts face.

OPC witness Mantle is doing nothing more than making recommendations to the
Commission to adopt a FAC that would be designed to significantly reduce risk to KCPL but
still provide at least some protection to KCPL’s ratepayers from unjust and unreasonable

rates.

OPC recommends the Commisston disregard Mr. Blunk’s ad hominem attacks and focus on
the fack of real substance in Mr. Blunk’s testimony related to the FAC, Mr. Blunk’s
testimony focuses on the minutia of a fuel additive rather than to address the point that fuel

additives should not be included in the FAC,

KCPL, as most reflective in Mr. Biunk’s rebuttal testimony, has appeared to have developed
an “entitlement mentality” as it related to the Commission’s FAC. First, Mr. Blunk’s
testimony suggests that any recommendation that does not permit KCPL the “flexibility” to

add costs as it see fit amounts to “micro-management”,
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A.

As mentioned above, OPC’s recommendation in no sense a penalty but is actually a
recommendation to the Commission to approve a FAC that is subject to clearly defined
reasonable terms in order to both reduce risk to the company and provide some protection to

ratepayers from unreasonable rate increases.
Please continue.

A second aspect of Mr. Blunk’s rebuttal testimony which should concern the Commission is

his statement at page 16 line 19 that:

Given the very clear incentive to minimize all costs retained in fixed
rates, if the utility were to follow Ms. Mantle’s incentive to the next
logical step, it could avoid using PAC or trona by using a more
expensive fuel such as natural gas or purchasing higher priced power
neither of which require additives such as PAC to control for
mercury emitted from coal combustion.

First of all it should be noted that Mr. Blunk’s statement acknowledges that including costs
in fixed rates gives the utility the “very clear incentive to minimize all costs”. This is the
inventive that regulatory lag places on utility management that is eliminated when a utility
cost is included in the Commission’s FAC. The Commission well recognizes that
management efficiency incentives are eliminated, or at the very least minimized, for each

and every cost KCPL is allowed to include in a Commission FAC. It is refreshing to see

this fact recognized by Mr. Blunk.

The rest of his statement goes on to suggest if certain costs are not included in the FAC then
the utility would purchase only the kinds of fuels that could be recovered through the FAC
even if it was more expensive. In other words, Mr. Blunk suggests that he would
recommend KCP purchase more expensive fucl and power because these costs would be

recovered directly through the FAC. The Commission should take note of this testimony and
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possibly explore with KCPL the apparently imprudent and ratepayer detrimental actions it

will take if it does not get its way with the FAC,

Mr. Blunk’s statement is also apparent attempt to demonstrate that Ms. Mantle’s
recommendation would somehow increase costs to customers. Mr. Blunk’s scenario might
increase costs, but it would be clearly imprudent for him to manage KCPL’s fuel costs in
that way. Rather than demonstrate his point that OPC’s recommended FAC would increase
costs for ratepayers, this testimony illustrates the need for the Commission to carefully
determine what goes into an FAC and then to scrutinize the utility’s compliance. These
comments give me grave concern about how KCPL manages its fuel costs under the FAC

and complies with the Commission’s existing FAC for KCPL.

KCPL must be made to realize it is the Commission, and nobody except the Commission,
that determines whether a utility gets an FAC and what costs should be included in that
FAC. OPC and other parties to rate cases have every right to make recommendations to the
Commission without being accused of “cherry picking™ and “micro-managing” the utility.
Ms. Mantle is one of the top experts on the FAC in Missouri. She has served the
Commission well with FAC recommendations for many years including years in a
leadership position with the Commission Staff. Her testimony is reasonable, prudent and
well supported by the facts. In comparison, Mr. Blunk’s testimony is devoid of substantive

facts and is just full of false and unwarranted personal attacks.

At page 18 line 23 continuing through page 19 line 2 Mr. Blunk suggests non-KCPL
witnesses cannot make FAC recommendations stating “Attempting to incent the
Company through micre-management edicts advocated every few years by parties
without fuel, power, ftransportation, or (ransmission market and operational

experience will likely have unintended results.” Please respond.

The Company’s statement about “micro-management edicts” implies that OPC’s testimony

on the FAC is not sincere or is otherwise in bad faith. It also suggests that it is only
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appropriate to consider utility witnesses’ FAC testimony. The Commission should reject this

tactic by KCPL just as the Kansas Corporation Commission (“KCC”) did recently.

Its September 13, 2016 ORDER DENYING KCP&L'S APPLICATION FOR APPROVAL
OF ITS CLEAN CHARGE NETWORK PROJECT AND ELECTRIC VEHICLE
CHARGING STATION TARIFF issued in Docket No. 16-KCPE-160-MIS (“KCC EV
Order”) at paragraph 20, the KCC called out KCPL’s tactics and scolded the utility:

20. In evaluating the credibility of the witnesses on the question of
the necessity of the CCN program, the Commission finds KCP&L
sorely lacking. KCP&L resorts to character assassination,
questioning the seriousness of Glass's analysis, which KCP&L
alleges arises to a lack of sincerity; and questioning the expertise of
both Frantz and Crane.

Mr. Blunk’s testimony in this case questions the sincerity and seriousness of Ms. Mantle
with phrases like “cherry-picking” and “micro-managing” without offering substantive
evidence to support the company’s request to be left alone to determine what costs it passes

though the FAC.

1t is time for KCPL to look at itself. Only one part of the KCC’s EV Order scolds KCPL for
engaging in character assassination and questioning witness sincerity and seriousness as Mr.
Blunk does here. The other part of the KCC EV order provides overwhelming evidence to
support the KCC’s conclusion that KCPL witnesses in that case provided no evidentiary
support for its positions, again as Mr. Blunk fails to do in his rebuttal testimony on the FAC,
KCPL has duplicated that tactic in its rebuital {estimony in this case. Mr. Blunk provides no
evidentiary support for his position and simply relies on KCPL’s sense of entitlement and ad
hominem attacks without any foundation to support its position on the FAC in this case. |
Like the KCC, I hope the Commission sees through this distortion and grasps on to the facts
of this issue. If the Commission ignores the personal attacks and focuses on the facts and

the evidence, OPC’s recommendations will be adopted.
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Q.

At page 16 line 3 and 19 Mr. Biunk uses the term incentives as it related to the FAC.

Please comment.

Each time the Commission decides to include a specific cost in a FAC for KCPL, it must
make this decision knowing that there will be minimal or no incentive for KCPL
management, to act efficiently and minimize that cost. Once KCPL gets a particular type of
cost in an FAC, since it knows that it will likely not face any prudence challenges, and any
prudence challenges that are levied will not be successful, it will move on to focus

efficiency measures on utility expenses that are not in an FAC.

Including a specific cost in an FAC comes with a trade off. The Commission must decide
that it is absolutely necessary for the utility to include a specific FAC cost in the FAC in
order for it to have a reasonable opportunity to earn a fair rate of return on its rate base.
Once it decides this, the Commission must understand and be comfortable with the fact that
this cost item will no longer be subject to any competitive price pressures that other non-

FAC or non-tracked expenses experience through regulatory lag.

At page 17 line 3 of his rebuttal testimony Mr. Rush refers to OPC’s FAC
recommendation to the Commission as a “micro-management edict” and suggests
OPC’s recommendations will result in untimely recovery of fuel costs. Please

comment.

Aside from the gross mischaracterization and attack of Ms. Mantle’s testimony, Mr. Blunk’s
testimony here is just factually wrong, OPC is supporting including fuel costs in KCPL’s
FAC in this rate case. Mr. Blunk, however, is trying to mislead the Commission into
believing that fuel additives and other non-fuel costs are actually fuel costs. They are not

fuel costs and that is a fact that is even recognized by the FERC.
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Q,

If a cost is not eligible to be included in FERC account 151, it is not a fuel cost and it is not
eligible to be included in a FAC. None of these types of items addressed in Mr. Blunk’s

testimony are eligible to be included in FERC Account 151, and thus, are not fuel costs.

At page 17 line 12 Mr. Blunk references FAC prudence audits. Do you consider
prudence audits to be effective in protecting KCPL’s customers against KCPL’s

imprudent fuel purchasing practices?

No. Even the Commission recognized the inherent limitations of FAC prudence audits.
Based the Commission’s prudence standards and my experience with FAC prudence audits
in Missouri I believe prudence audits are not effective and, at best, only provide a very small

level of ratepayer protection,
Is Mr. Blunk and accountant or an auditor?

No. Thave known Mr. Blunk for several years. Based on my knowledge and the fact that
he is neither an accountant nor an auditor, I do not believe Mr, Blunk is qualified to discuss
prudence audits. Ido not believe that Mr. Blunk has any education or training as an auditor
and I do not believe that he has ever conducted or participated in a prudence audit. I

recommend the Commission not assign any credibility to his testimony on prudence audits.
Do you have an example of the limitations of an FAC prudence audit?

Yes. OPC witness Mantle provided an example on page 20 of her direct testimony. Briefly,
Staff prudence audifs of KPCL’s sister company GMO did not find $4.6 million in costs
that were included in GMO’s FAC rates, even though the Commission had ordered these

costs not be included in GMO’s FAC.

Could the Commission take actions that would make a FAC prudence audit easier,
more transparent and more effective in protecting ratepayers against the actions of a

monopoly utility?
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A,

Yes, there are several actions the Commission could take] In addition to adopting OPC’s
recommended 90-10 sharing mechanism, other actions include making mandatory certain
utility employees’ compensation contingent on meting specific fuel and purchased power

cost criteria as their sole incentive compensation criteria.

The Commission could also set up a working docket to review its unnecessarily
burdensome, and what I would characterize as almost unattainable prudence standards for

non-rate case prudence cost dockets.

Finally, and what is most important in this rate case, is to adopt the FAC recommendations
of OPC witness Mantle and reject outright KCPL’s “kitchen sink™ approach to the

Commission’s FAC.

Does Mr. Blunk’s rebuttal testimony statements at page 16 lines 19-23 give you

particular concern?

Yes. Iam not sure if Mr. Blunk is sincere, but his testimony here indicates that if KCPL
cannot include a particular fuel additive in the FAC then it will intentionally increase its cost

of service by replacing the fuel additive with a higher cost fucl.

This along with Mr. Blunk’s response to OPC’s data request 8015 (“DR 8015”). In DR
8015 Mr. Blunk stated that, if the Commission did not include a cost in the FAC, it signifies
the Cominission is making a policy statement that the activity is “‘to be minimized, are not

justified, or are not to be employed”. This statement gives me great concern.

If the Commission ever found a utility engaging in such an imprudent manner, either by
employing a more expensive alternative because the lesser cost alternative is not in the FAC,
or through the discontinuation of an activity that would have resulted in lower fuel costs
because the cost of the activity is not in the FAC, it would easily have grounds for imposing

significant penalties on the utility. OPC would certainly take every possible action to ensure
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that this grossly imprudent management behavior (apparently threatened by Mr. Blunk) is

properly stopped and punished, so that it never happens again,

At page 18 line 21 Mr. Blunk describes KCPL’s FAC as a “complex interrelated

conglomeration of trade-off”. Do you agree that KCPL’s FAC is way too complex?

There is little disagreement that KCPL’s FAC is complex. That is one major problem with
KCPL’s FAC. The Commission did not make it that way, KCPL management, including
Mr, Blunk and Mr, Rush did,

KCPL designed its FAC to be complex by including many costs that are in no way
appropriate to include in a FAC, such as fuel additives, administrative costs, and KCPL

employees’ cell phone costs.

OPC has solutions that make major improvements in KCPI.’s FAC. These solutions add
{ransparency, increases management incentives for cost control, provide some ratepayer
protection through easier and more transparent FAC audits, and reduce the number of KCPL
errors in operating the FAC. KCPL rejects all such improvements and only suppotts its very

narrowly-focused goal of including everything including the kitchen sink in the FAC.,

There are many benefits to both ratepayers and KCPL by making KCPL’s FAC less
complex and consistent with the original intent of the FAC. FACs are supposed to include
“fuel” costs. FERC understands this, but KCPL does not. Iunderstand that FERC may be
the only regulatory body that has defined fuel costs. KCPL must comply with this definition
both for its Missouri jurisdictional utility accounting and for its FERC accounting and

ratemaking requirements.

OPC’s recommended FAC fuel costs are consistent with FERC’s definition. Therefore,
OPC urges the Commission to require KCPL to adopt the FERC definition of fuel costs
(cost that are eligible to be booked to FERC Account 151, Fuel Stock and nuclear fuel) if

KCPL is allowed to continue with a FAC in Missouri.
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KCPL FAC — Tim Rush

Q.

Below I list some statements made by Mr. Rush in his rebuttal testimony. These
statements reflect KCPL’s position that OPC should define fuel costs in the same
manner as how the FERC defines fuel costs. Does OPC agree with Mr. Rush?

Yes, very much so. While OPC’s position on the appropriate level types of fuel costs to
include in a FAC was similar to the FERC’s definition of the types of fuel costs it allows
in an FAC, it was not exactly the same. For the purposes of KCPL’s FAC in this rate
case, OPC will adopt Mr. Rush’s recommendations to apply the FERC standard
definition for FAC fuel costs. That standard is that the only fuel costs that are allowed to
be in a FERC FAC are the types of fuel costs that meet the FERC USOA Account 151

definition of fuel costs.
Mr. Rush’s testimony on the issue is below:

... The statute does not define the terms Fuel, Purchased Power,
Transportation or Off-system Sales. However, the Federal Energy
Regulatory Commission (“FERC”) Uniform System of Accounts
(“USo0A”) does provide definitions for these terms (transportation
includes transmission expense according to a Missouri Court of
Appeals decision) and provides guidance for where certain costs
should be recorded. KCP&L follows the USoA in determining
where costs should be charged. Therefore, there is no need for Ms.
Mantle to re-establish what fuel, including transportation,
purchased power costs and revenues are,

Q. Do you disagree with Ms. Mantle’s contention on page 6
of her Direct Testimony that costs for the fuel “commodity”
itself, transporting that commodity to KCP&L’s generating
facilities, and the purchased power to serve native load are the
“purest” definitions of fuel, transmission and purchased power
costs?

A. Yes, 1 do. The definition Ms. Mantle argues for now seeks
to exclude a large number of fuel and purchased power cost
components recognized as the cost of fuel and purchased power by
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the FERC USoA, industry practice and this Commission’s own
definition of fuel, transmission and purchased power costs, as
evidenced by its treatment of these cost components over many
years,

Q. Do you agree with Ms. Mantle’s view that her definition
of fuel, transmission and purchased power costs is consistent
with Section 386.266.1?

A. No. FERC and the industry use the terms fuel,
transmission, and purchased power much more broadly than OPC
recommends, '

Q: Has Ms, Mantle proposed to limit components of costs
properly included in the fuel, purchased power, transmission
and off-system sales accounts found in the USoA issued by
FERC in the Code of Federal Regulations?

A: Yes. As indicated above Ms. Mantle is proposing to

significantly limit the components of costs to be included in the

FAC. She is not, however, proposing to limit any off-system sales

revenues from flowing through the FAC.
At page 27 of his rebuttal testimony Mr. Rush, addressing the direct testimony of
OPC witness Lena Mantle states “She goes on to say that including these costs in the
FAC removes the incentive to take action to decrease non-fuel and non-purchased

power costs. This claim has been consistently rejected by the Commission.” Do you

agree with this statement?

No, in fact, just the.bpp_osite is true. Even the drafiers of Section 386.266.1, RSMo
(Supp. .2008)., the statute that allows the Commission to establish a fuei adjustment clause
recognized the fact that a FAC will reduce utility management incentives to minimize
costs. The language in the statute authorized the Commission to include features designed
to provide the utility with incentives to improve the efficiency and cost-effectiveness of
its fuel and purchased-power procurement activities. Section 386.266.1, RSMo (Supp.
2008} states:
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Subject to the requirements of this section, any electrical
corporation may make an application to the commission to approve
rate schedules authorizing an interim energy charge or periodic
rate adjustments outside of general rate proceedings to reflect
increases and decreases in its prudently incurred fuel and
purchased-power costs, including transportation. The commission
may, in accordance with existing law, include in such rate
schedules features designed to provide the electrical corporation
with incentives to improve the efficiency and cost-effectivencss of
its fuel and purchased-power procurement activitics. (emphasis
added).

To all with a knowledge of ratemaking principles, it is well understood that guaranteeing
the rate recovery of any cost under an expense tracker, or an FAC, will eliminate or
significantly reduce utility management incentives to be most efficient in managing that

cost. That is one of the clearly recognized detriments of FACs and expense trackers.

The Commission has repeatedly asserted that trackers such as a FAC remove utility
management cost control incentives. I have never seen any instance where the

Commission has stated that this is not true.

The Commission must decide that it is absolutely necessary for the utility to include a
specific FAC cost in the FAC in order for it to have a reasonable opportunity to earn a
fair rate of return on its rate base. Once it decides this, the Commission must understand
and be comfortable with the fact that this cost item will no longer be subject to any
competitive price pressures that other non-FAC or non-tracked expenses experience
through reguiatory lag. At page 40 of its Report and Order in Case No. ER-2008-0318,
Union Electric, the same Report and Order that authorized Ameren Missouri’s FAC, the
Commission noted that a tracker gives a utility a blank check to spend however much it

wants with assurance that any expenditure will likely be recovered from ratepayers.

The Commission also noted that a prudence review is not a complete substitute for a

good financial incentive. I would differ with the Commission only to the extent that T
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Q.

would go further and state that a prudence review (at least how prudence reviews are

conducted in Missouri) is no substitute at all for a good financial incentive.

The Commission finds a ten percent cap on the tracker to be
appropriate. Without a cap, the tracker would essentially give
AmerenUE a blank check to spend however much it wants on
vegetation management with assurance that any expenditure will
likely be recovered from ratepayers. Of course, any such
expenditure would still be subject to a prudence review in the next
rate case, but a prudence review is not a complete substitute for a
good financial incentive.

At page 70 of its Report and Order in AmerenUE’s 2008 rate case ER-2008-0314, the

Commission stated;

The statute that authorizes the Commission to establish a fuel
adjustment clause for AmerenUE already includes features
designed to give the company an incentive to maximize its income
fromt off-system sales and minimize its costs. Specificaily, the
statute requires a utility operating under a fuel adjustiment clause to
file a new rate case every four years, and requires the Commission
to review the prudence of the company’s purchasing decisions
every 18 months. But regulatory reviews are only a partial
substitute for the direct incentives that can result from a utility’s
quest for profit. Therefore, the statute aliows the Commission to
include features “designed to provide the electrical corporation
with incentives to improve the efficiency and cost effectiveness of
its fuel and purchased-power procurement activities.”

At page 35 of Mr. Rush’s rebuttal testimony he states :

FERC’s Uniform System of Accounts (“USoA”) provides a
description of the accounts to be used for expenses. It is not
possible for FERC or any other regulatory body to address every
situation. However, the USoA is very clear as to where expenses
should be recorded. For example, FERC mandated accounts
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501 (Fuel), 509 (Allowances), 518 (Nuclear Fuel Expense), 547
(Fuel).....

Does FERC consider most of the charges KCPL records to account 501 to be fuel
costs and eligible to be included in FERC’s FAC?

. No. FERC does not consider these expenses to be fuel expenses and expressly prohibits

them from being included in FERC’s FAC. FERC only allows the fuel costs that are
eligible to be included in Account 151, Fuel Stock, and transferred to Account 501 as the

fuel is consumed, to be included in a FAC. The same for Account 547.

For nuclear fuel, FERC allows nuclear fuel costs to also be included in a FAC. But none
of the dozens of costs that KCPL charged to account 501 and 502 and other accounts are
considered fuel costs and are specifically prohibited by the FERC from being included in
a FAC. The FERC’s rules on FAC fuel costs are almost exactly the same as the position

taken by OPC in this rate case as well as others.

At page 37 Mr. Rush states that “The Company has also requested only the FERC
assessment costs in account 928 to be recovered within the FAC as other regulatory
commission expenses are recovered on an annualized and normalized basis in the

revenue requirement of a rate case proceeding.” Please comment.

First, the FERC assessment is a regional transmission organization (“RTO”) cost assessed
by SPP to member entitics. FERC assessments are considered a transmission cost and
not a fuel or purchased power cost. With very limited exceptions, such as when

transmission costs are appropriately classified as transportation costs, transmission costs

should not be included in an FAC.

How did KCPL witness John Carlson, KCPL’s transmission expert, describe FERC

assessment costs in his direct testimony in this rate case?
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A,

He stated “The Company does not expect to see much variability with the FERC
Schedule 12 Fees in the years to come. Costs for FERC administration have remained

relatively constant from year to year.”

So, KCPL is not only secking a “non-eligible transmission costs™ to be included in the
FAC, it is also seeking a transmission cost that its own Transmission expert witness

stated in direct testimony are not variable and has remained constant from year to year.

This FAC position alone, as expressed by Mr. Rush, should give the Commission a lot of
information as to KCPL’s very lightly-veiled attempt to throw in everything it can get
away with into its FAC. Given this approach by KCPL, the Commission should exercise
great care in determining which specific fuel and purchased power costs belong in an
FAC and only allow inclusion of the individual costs that meet all of the Commission’s
past FAC inclusion standards, such as material in amount, significant volatility, and

management control.

At page 38 of his rebuttal testimony Mr, Rush states “As the Company explained to
Ms. Mantle in a meeting regarding the FAC in this case, based upon operational
changes at the power plant, costs previously recorded in FERC account 502 and not
included in the FAC are now more appropriately considered fuel costs and are
recorded in FERC account 501.” Does Mr. Rush explain how a non-fuel cost
automatically changes its nature and furns into a fuel cost based on utility changes

at a power plant?

No. However, these “newly-transformed fuel costs” as described by Mr. Rush are not
considered to be fuel costs by the FERC definition and therefore should not be included
in a FAC. Nothing that is booked to FERC Account 502 by KCPL is, was or ever will be
a fuel cost eligible to be included in a FAC.
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Q.

At page 38 of his rebuttal testimony Mr, Rush states “Limiting the costs and
revenues which are included in the FAC will only serve to diminish the effectiveness
and transparency of the FAC overall while increasing the potential for error by |
excluding specific costs that are correctly recorded in their appropriate FERC

accounts.” Is what Mr. Rush asserts here even possible? "

No. This statement is counterintuitive and nonsensical. He states the less information to
include and calculate in a ratemaking mechanism the higher the will chance for error. He
states that increasing the number of items in a ratemaking calculation will lower the
chance of error. That is just nonsense. The level of nonsense of this statement is even

greater when you consider the complexity of the items KCPL seeks to include in a FAC.

Mr. Hyneman, have you conducted prudence audits under the Commission’s

prudence aundit standards?

Yes. Thave conducted several prudence audits.

Has Mr. Rash ever conducted a prudence audit?

No, I do not believe he has ever conducted a prudence audit.

Based on your experience with ratemaking mechanisms in general, your ratemaking
knowledge, you experience with Commission prudence audits, and you accounting

education and experience as a CPA, what do you conclude about this issue?

The fact is that adopting OPC’s FAC recommendations in this rate case will significantly
decrease the complexity of a FAC prudence audit and significantly reduce the likelihood
of FAC errors by KCPL employees and FAC auditors. I cannot see the possibility for

any other result.

Limiting the FAC to the main components — actual fuel (as defined in FERC Account

151), and actual purchased power costs as described by OPC witness Mantle, can only
29
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make the FAC more effective and transparent. It will make the FAC easier to audit. And
it can only make the FAC less susceptible to errors. Any statement to the contrary ought
to be supported. Mr. Rush does not do so and offers only unsupported claims that are

counterintuitive to common sense and to ratemaking principles.

At page 39 of his rebuttal testimony Mr. Rush states that “Excessively picking and
chooSing which fuel and purchased power costs should be excluded or included in
the FAC ncedlessly complicates the process of preparing and reviewing the FAC.”

Please comment?

Again, this statement just does not make any sense. For example, if the Commission
issues the list of costs that can be included in KCPL’s FAC in this case and that list is
reduced from previous FACs, it would make the process of preparing and reviewing the
FAC less complicated. When you have to prepare a FAC with fewer cost items, it will be

less complicated and easier to audit.

At page 39 of his rebuttal testimony Mr. Rush states that “As proposed by Ms,
Mantle, reducing the number of components of fuel, purchased power and
transmission included in the FAC will prevent KCP&L from recovering the costs
that the Commission has previously approved in prior FAC’s for KCP&L and other

Missouri utilities.” Is this testimony relevant to this issue or even correct?

No. It is blatantly false. The Commission is charged with reviewing the FAC every four
years in a rate case and makjng 'an'y' adjlistments it needs to ensure that the FAC is
meeting its intended purpose, consistent with limiting ratepayer detriments. That is what
the Commission is supposed to do when setting just and reasonable rates. The
Commission’s role is not to simply make sure that certain costs that were included in a
previous FAC are always included in all future FACs as Mr. Rush suggests. That is not

at all the Comimission’s role.
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Not only is this testimony not relevant to the issue, it is simply not true. Just because a
particular cost is not in an FAC does not mean that it will not be recovered. It only
means, and T want to emphasize the word “only” that the 100% guarantee of rate recovery
of that cost is not given to the utility. If Mr. Rush’s testimony is to be believed, then we
all must believe that none of the non-FAC costs incurred by KCPL, (the costs included |
only in base rates) are being recovered by KCPL from ratepayers. That is simply not

accurate.

At page 45 of his rebuttal testimony Mr. Rush states “Ms. Mantle requests that all
of the costs and revenues included in the FAC be listed by sub-account fqr the
current month and the preceding 12 months. She notes that currently costs are
aggregated and complains that this provides insufficient detail. Her proposal
would add another layer of complexity to KCP&L’s reporting which, notably, Staff
has not requested. KCP&L does not believe this is necessary for monthly

reporting.” Please comment.

1t does not matter if KCPL believes this information is necessary, it only matters if the
people who have to audit this FAC believes this information is necessary to audit KCPL.’s
FAC. Mr. Rush does not audit FACs. 1t is likely that Mr. Rush does not think this
requested reporting is necessary because KCPL does not have to audit or review this

FAC, Ms. Mantle does.

Mr. Rush, to my knowledge, has never audited a FAC. Ms. Mantle has performed FAC
audits and supervised FAC audits for iﬁany years. Mr. Rush’s pérépective appears to be
that audits should be less rigorous and that an auditor should only look at information
KCPL wants them to look at. Such an approach is very much counter to professional
aﬁditing standards. The Commission should reject KCPL’s self-serving argument and

instead require the information requested by OPC’s experienced FAC auditor.
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0.

At page 46 of his rebuttal testimony Mr. Rush states “I disagree with Ms. Mantle’s
exclusion of other fuel and fuel related costs that have been historically
included in the FAC as these limitations significantly diminish the effectiveness of
the FAC and will actually accomplish the opposite of what Ms. Mantle hopes to

achieve.” Please comment.

First, Mr. Rush cites the FERC and the USOA throughout his FAC and appears to defer
to the FERC’s rules and regulations. OPC agrees with this as it relates to fuel costs and
has adopted the FERC’s USOA definition of fuel costs as stated in FERC Account 151,
Fuel Stock. Any disagreement on the issue of fuel costs in the FAC can be eliminated if
Mr. Rush would accept his own testimony and agree to adopt the FERC FAC rules on
fuel cost FAC eligibility as is consistent with OPC’s position.

Second, Mr. Rush does not éxplain what he means by “significantly diminish the
effectiveness of the FAC”. What is the effectiveness of an FAC? How will it be

diminished? He fails to answer these questions.

The FERC, the regulatory body to which Mr. Rush defers, takes the opposite position fo
Mr. Rush. The FERC position is that any fuel cost included in an FAC that does not meet
the FERC Account 151 definition (such as all of KCPL’s non fuel cost referred to as
“fuel-related costs™) is detrimental to the public interest. Mr. Rush should reexamine his
position and decide if he agrees with the FERC or he does not agree with the FERC. His

position, as expressed in his testimony, is totally inconsistent and uniquely unhelpful to

the Commission in reaching the correct decision on this issue in this rate case.

Rate Case Expense — Tim Rush

Q.

At page 59 line 22 of his rebuttal testimony Mr. Rush states the customer is the
primary beneficiary when a utility is able to fulfill its statutory obligation to provide

safe, adequate and reliable service. Do you agree?
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A,

No. When a utility fulfills its obligations both sharcholders and customers benefit
equally. Customers receive the utility service and sharcholders receive profits on utility
investments. I do not believe that a utility that did not provide safe and adequate service
would be able to provide profits to sharcholders for any length of time. So, there is no

primary beneficiary under this scenario, only equal beneficiaries.

That béing said, customers do not benefit in any way from utility expenditures incurred in
an effort to increase utility rates over and above what is required to provide safe and
adequate service. The Commission had determined that rafepayers should only pay in
rates the portion of incurred rate case expense that is necessary for KCPL to provide safe

and adequate service at reasonable rates, and nothing more.

At page 60 line 12 Mr. Rush says that such a regulatory practice (the Commission’s
ordered rate case expense allocation method} with power plant costs would quickly
drive a utility info dire financial straits, and adversely impact its ability to provide

safe and adequate service to its customers. Please comment.

Assuming Mr. Rush is comparing this rate case expense issue to the cost of a power
plant, his testimony is nothing more than hyperbole. The facts are clear. Even if none of
KCPL’s incurred rate case expense in this rate case is charged to ratepayers, or recovered
in rates, KCPL would still be a strong and viable regulated utility company that is likely

carning at, above, or near its Commission- authorized return on equity.

While this ratc case expense issue is important from a regulatory and ratemaking policy
standpoint, it is not significant to KCPL’s financial operations. Under no circumstances
will any Commission decision on rate case expense in this rate case have any influence

on KCPL’s ability to provide safe and adequate service.

For example, assume that KCPL incurred $800,000 of rate case expense in this rate case
and this entire amount was allocated to ratepayers in KCPL’s cost of service revenue
requirement calculation. Assuming a 4-year amortization period, KCPL will increase its
cost of service in this case by $200,000 less the annual amount of rate case expenses
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reflected in current rates. Assuming the level of rate case expense in rates is $100,000.
The dollar value of this issuc in a rate case would only be $100,000, which is immaterial

to KCPL operations.

At page 61 line 14 Mr. Rush asserts that there are Commission regulations that
contribute to the level of rate case expense that are beyond the control of a utility.

Does his testimony in this area have any merit or substance?

No. First Mr. Rush references the 4-year rate case requirements for fuel adjustment
clauses (“FACs™). There is no Commission regulation that requires KCPL to have a
FAC. KCPL chooses to take advantage of this Commission privilege. KCPL can choose
to terminate its FAC in this rate case and eliminate any need to file for a rate case every

four years.

Next, Mr. Rush uses the example of required line loss studies and depreciation studies.
This example has no merit. Mr. Rush is aware, or should be aware, that the Commission
has stated that the cost of this mandatory rate case work will be fully allocated to

ratepayers.

At page 72 of its Report and Order in Case No. ER-2014-0370 the Commission stated
that its rate case expense adjustment does not apply fo rate case expenses KCPL is

required to incur by Commission regulation. The Commission stated:

The Commission also finds that it is appropriate to require a full

allocation to ratepayers of the expenses for KCPL’s depreciation

study, recovered over five years, because this study is required

under Commission rules to be conducted every five years.
At page 62 line 18 of his rebuttal testimony Mr. Rush states that the Commission’s
2014 rate case methodology effectively restricts the Company’s ability choose its
legal and regulatory strategy before the Commission in rate case liﬁgation that is

required to obtain adequate rate levels. Please comment.
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A.

Again that statement is just factually wrong and just more hyperbole. The Commission
has placed absolutely no restrictions on KCPL management’s ability to choose anything,
In fact, the Commission’s 2014 rate case expense methodology fully supports KCPL’s
legal and regulatory strategy if that strategy is to secure reasonable rates and no more

than reasonable rates.

That however, is not KCPL management’s legal and regulatory strategy. A simple
review of rate increase sought by KCPL and the rate increase granted by the Commission
shows that KCPL management is only interested in seeking excessive electric utility
rates. That is a fact that is supported by overwhelming evidence and requests by the
utility for mechanisms that shift risk away from shareholders and onto ratepayers

including multiple trackers, FACs, and other extraordinary ratemaking mechanisms.

The Commission should consider that it is this same KCPL management who sought fo
increase rates for GMO by almost $60 million and then ultimately settled for a rate
increase of $3 million. In that rate case, No. ER-2016-0156, this same KCPL
management sought to charge GMO’s ratepayers with excessive utility rates. This same
KCPL management wanted GMO’s customers pay for the rate case expense incurred in
its attempt to charge GMO’s customers excessive utility rates. That is the rate case

expense ratemaking treatment that Mr. Rush supports in his testimony.

In the current case, KCPL seeks to increase rates by $90 million dollars. The
Commission’s Staff recommended no increase in its direct testimony. Mr. Rush’s
approach would have customers pay KCPL for all KCPL attempts to seek rate increases
20 times greater (or more) than the rate increase ﬁeééésary to set reasonable rates. The

Commission should reject KCPL’s unreasonable and unjust request.

At page 62 line 20 Mr. Rush states that, in the past, the Commission recognized a
public utility’s right to make these decisions as long as its costs are prudently
incurred. He then included a Commission statement from a Report and Order in

Missouri Gas Energy rate case number GR-2004-0209, p. 75, “The Commission is
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hesitant to disallow expenses incurred by MGE in prosecuting its rate case. The
company is entitled to present its case as it sees fit and the Commission will
not lightly intrude inte the Company’s decision about how best to present its

case.” Do you agree with the Commission comment cited by Mr. Rush?

Yes I.do. The concerns expressed by the Commission in the GR-2004-0209 case are
exactly reflected in the actions taken by the Commission when it designed the rate case

expense methodology in KCPL’s 2014 rate case.

In the MGE case the Commission said it was hesitant to disallow rate case expense. In
the 2014 KCPL rate case, the Commission said it was not disallowing any rate case
expense. The Commission continues to believe that a utility can spend what it wants to
spend to prosecute a rate case but that spending must be carefully monitored and

allocated to the paﬁies who benefit from that spending.

The Commission was consistent in the MGE case cited by Mr. Rush and KCPL’s 2014
rate case where it adopted its rate case expense allocation methodology. Allocating a
portion of rate case expense to shareholders for costs incurred to only benefit

shareholders benefit is just and reasonable.

In its ER-2014-0370 Report and Order did the Commission correctly assess that it is
very difficult to classify and assign specific levels of imprudent expenses in rate case
expense?

Yes it did. At page 69 of its Report and Order in Case No. ER-2014-0370 the
Commission explained clearly why it was not making a prudence disallowance but

making an equity;based allocation:

Staff and OPC allege that the expenses of witness Overcast should
be disallowed because his testimony was duplicative and those
expenses were imprudent. Similarly, OPC and MECG argue that
the fees of KCPL’s outside attorneys were imprudent and should
be reduced to $200/hour or disallowed entirely.
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These expenses for experts, consultants, and attorneys do not lend

themselves to review for prudence. Unlike industry standards for
pipe size or transmission line capacity, there is no accessible
appropriate standard for determining whether one consultant’s
analysis was truly unnecessary or if one attorney’s expertise is

worth more than another’s. The evidence does not reveal a bright

line solution to this problem, and the Commission will not disallow

these or any other rate case expenses in this case.(emphasis added)

At page 63 of his rebuttal testimony Mr. Rush states that it is appropriate and
reasonable for the Commission to review rate case expenses as to reasonableness
and prudence. He also states the Commission has disallowed rate case expense
costs in the past on grounds of imprudence, and this serves as ample incentive for
the Company to make certain that its rate case expenses are reasonable. Did you

review the Commission’s history on rate case expense disallowances?

Yes and I will continue to do so. Thave been involved in many Commission rate cases
since 1993 and, while it very well may have, I do not recall one instance where the

Commission made a rate case disallowance in a normal rate case.

With the exception of some unique disallowances of excess expenses associated with the
Iatan 1 and Iatan 2 construction projects in 2009, I do not believe that the Commission

ever made a significant disallowance, on pnidence grounds, of any of KCPL or GMO rate

case expense in the approximately 10 combined rate case since 2006.

Winning prudence issues in a Commission case is very, very difficult. This is evidenced

" by the very few instances that it has occurred. As described above in the MGE rate case,

the Commission correctly concluded that making prudence decisions with rate case

expenses is a very difficult process and it is hesitant to make such disallowances.

Mr. Rush included Schedule TMR-10 with his rebuttal testimony. This is a
flowchart which he says depicts the process KCPL uses to manage rate case
expenses. He states that this process helps ensure the monitoring and control of

those costs. Please comment on Schedule TMR-10.
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A,

Schedule TMR-10 is nothing more than a typical and generic flowchart of an internal
control process over outside services expenses that every company will have developed
and employed. These are the types of internal control procedures that a company’s
outside auditors will review for existence and, if they do not exist, will likely require the
Company to develop and follow before the auditing firm will issue a clean audit opinion

on internal controls.

While I have seen significant deviations to KCPL’s actual compliance with the processes
in this flowchart, primarily in KCPL’s management of the latan construction projects,
TMR-10 is nothing more than a basic internal control document that is common to all
companies and does not address at all whether or not the expenses incurred to process a

rate case are incurred fo benefit shareholders or ratepayers.

At page 63 Line 15 Mr. Rush states that KCPL does not recover its rate case
expenses on a dollar-for -dellar basis under the traditional method of handling rate
case expenses. He states that often rate case expenses are amortized or normalized
over a greater number of years than the period between rate cases. Please

comment.

KCPL did not file for a rate case for the 20 years prior to 2006. So assuming that
KCPL’s rate case expense in its last rate case expense prior to 2006 was $600,000
amortized over three years, or $200,000 per year, KCPL would have reaped the benefits
of a windfall profit of $3.4 million (17 years x $200,000) from regulatory lag of Missouri

jurisdictional rate case expense alone.

Also, for several rate cases beginning with KCPL’s 2006 rate case under KCPL’s
regulatory plan, KCPL, was allowed to use a rate case expense tracker during its
regulatory plan rate cases. It has only been relatively recently, since the end of KCPL’s
regulatory plan rate cases, that KCPL’s rate case expense is treated as any other

normalized utility expense subject to both positive and negative regulatory lag.
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Depending on the interval between rate cases, KCPL has an equal opportunity to benefit

from regulatory lag as to experience any minor negative effects of regulatory lag.

Is Mr. Rush seeking an expense tracker for KCPL’s rate case expense in this rate

case?

Yes. Mr. Rush recommends rate case expense from this case be treated as a deferral and
amortized over a three year period. He argues that in this way, a regulatory asset can be
established and tracked based on the Stipulation and Agreement in Case No, ER-2014-
0370.

Did you review Case No. ER-2014-0370 for any Stipulation and Agreement related

to rate case expense that Mr, Rush refers to above?

Yes, I reviewed the relevant documents in this docket, However, 1 could not find any
Stipulation and Agreement in that case related to rate case expense regulatory assets and

do not believe any such document exists.
Discuss the merits of Mr. Rush’s proposed rate case expense tracker?

Mr. Rush is seeking an expense tracker for a routine and non-material utility expense.
This ratemaking request is unreasonable and should not even be considered by the
Commission as it does not qualify under and standard for trackers or any range of
reasonableness related to ratemaking principles. KCPL’s rate case expense is immaterial

to its operations, is under total control of KCPL management, and meets none of the

~ standards or criteria established by the Commission for an expense tracker. This proposal

“ by Mr. Rush does not benefit ratepayers and is nothing but an additional ratc casc

proposal that is pursued by KCPL management to benefit shareholders only whiie

potentially increasing rate case expenses it seeks to allocate to ratepayers

At page 65 line 1 Mr. Rush states that KCPL is required to file a rate case every
four years under the Commission’s FAC regulations to maintain its ability to use

the FAC. Is KCPL required to have a FAC?
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A.

No. KCPL’s use of a FAC is purely at its management’s discretion. It’s use of a FAC,
should not be used as a basis on which to seek preferential treatment for rate case
expense. This is especially true given that OPC considers the specific FAC sought by
KCPL to be detrimental to the public interest.

At page 60 line 2 Mr. Rush states rate cases and the regulatory mechanisms
approved in rate cases are necessary and essential if the companyis to be in
a position to adequately attract capital and have a reasonable opportunity to earn

its authorized rate of return. Please Comment.

KCPL went for 20 years without a rate case. Given that fact it does not appear that
periodic rate cases are necessary and essential for KCPL to attract capital and earn a

reasonable rate of return,

More recently, since the Commission’s 2014 rate case Order implementing its rate case
allocation approach, KCPL.’s financial performance has significantly improved. It is not
unrealistic to believe that if the expense efficiency incentives supported by the
Commission in its 2014 KCPL rate case Report and Order were applied to other
expenses, KCPL would continue to see improved carnings and delay and need for another

rate case.

Unlike other Missouri electric utilities, KCPL management has not done a good job at
being efficient. There are likely many reasons for KCPL.’s management poor
performance. Ibelieve the lack of expense efficiency incentives is one of them. The
Commission can incent KCPL to be more efficient in its incurrence of rate case expense
by allocating an appropriate portion of rate case expense to sharcholders. This
Commission rate case expense allocation method which KCPL opposes is not only
systematic and rational, fair and equitable, but it also acts as a management incentive

mechanism to not to overspend on rate cases.

Mr. Rush states that under a long-standing regulatory precedent, shareholders are
expected to have a reasonable opportunity to earn Commmission-authorized returns.
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He characterized the Commission’s rate case expense allocation method as an

arbitrary, ironic and perverse. Please comment.

As noted earlier, KCPL has been operating under the Commission’s new ratc case
expense methodology since rates from its 2014 rate case went into effect in 2015, For the
first time is several years KCPL has exceeded its authorized rate of return. KCPL’s
earnings, and the improvement in earnings since the Commission’s 2014 rate case Report
and Order are reflected at page 4 of Staff witness Keith Majors’ rebuttal testimony in this

case.

Mr. Rush’s accusation that the Commission’s current ratemaking treatment for KCPL’s
rate case expenses is arbitrary is baseless and inaccurate. The Commission’s preferred
rate case expense adjustment is nothing but a systematic and rational approach to

addressing this particular expense when setting just and reasonable rates.

Mr. Rush’s claim that the Commission’s current ratemaking treatment of KCPL’s rate
case expense is a disallowance is also incorrect. It is clear in the Commission’s Report
and Order in the 2014 rate case that the Commission’s preferred approach is not a

disallowance but rather a reasonable allocation of the expense.

Labeling a Commission-created ratemaking method as perverse is not a constructive way
to approach this issue. If Mr. Rush believes this method is perverse it is because he either
does not understand the purpose of the methodology or he refuses to take the time to
understand it. This is evident from his repeated incorrect characterization of this

adjustment as a disallowance instead of an allocation.

Finally, if Mr. Rush can produce evidence that the Commission’s 2014 rate case

- ratemaking allocation of KCPL’s rate case expense would prevent KCPL’s shareholders

from earning a reasonable rate of return, he should do so. So far, KCPL has not supported

its claims with any evidence.

As noted in the rebuttal testimony of Staff witness Matthew Young, the Commission’s

rate case allocation method not only appropriately allocates costs to the entity that
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IIA.

benefits from that cost, but it also encourages management efficiency in the incurrence of
rate case expense. The Commission felt the need to fix the rate case expense process
becaﬁse of KCPL’s management had excessive and imprudent rate case expense in the
past. The Commission’s preferred approach to allocate a portion of rate case expense to
shareholders is a reasonable approach that balances ratepayers need for just and

reasonable rates and KCPL’s desire to increase profits.

At page 60 line 17 of his rebuttal testimony Mr. Rush states that he does not believe
the Commission’s 2014 rate case allocation methodology creates an incentive, and
eliminates a disincentive, on the utility’s part to control rate case expense to
reasonable levels. He refers to the Commission’s methodology as arbitrary and he
believes this ratemaking treatment makes it more difficult for KCPL to earn its

authorized rate of return. Does OPC agree with any of these opinions?

No. Mr. Rush’s arguments are illogical. He argues that when a utility has more risk of
expense non-recovery, it will do nothing in response to this risk. That would be the
definition of irrational management behavior. There is an understanding both in the
ratemaking academic world and the ratemaking practical world that the more risk a utility
has related fo expcnse non-recovery the more effort utility management will make to

minimize the risk of non-recovery.

Prior to the Commission’s Report and Order in KCPL’s 2014 rate case, KCPL
experienced almost no risk of non-recovery of rate case expense. It could spend freely
and without limits because it believed it could charge everything to ratepayers. It did not
need to act pnidehtly because if néver exf)eri‘enced much threat of .rate case expense
disallowance in its previous rate cases. With the Commission’s new rate case allocation

methodology that mindset should no longer exist for KCPL.

KCPL is now forced to act prudently when it makes decisions to incur rate case expenses,
It must act prudently when it determines how much of a rate increase it sceks from the

Commission. If it is forced to act prudently when it incurs other types of utility
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expenses, it will enjoy the benefit of being an efficient utility with a lower cost of service

to pass on to its customers,

At page 61 line 5 Mr. Rush states that much of the rate case expenses are driven by
the quantity and eomplexity of the issues that are raised by other parties to the case.

Do you agree with this assertion?

No. Typical KCPL rate cases do not present complex issues raised by parties other than
KCPL. The exception being KCPL’s 2010-0355 rate case where major Iatan and Jatan 2
construction audit prudence issues were raised in this rate case. Disregarding that one
rate case, I do not consider KCPL management as being incapable of handling all of the

issues in normal rate cases, to include cost of capital and capital structure issues.

Furthermore, it is not the parties to KCPL rate cases that raise complex issues; it is KCPL
management who raises complex issues in rate cases. However, by hiring outside experts
on such basic ratemaking issues as regulatory lag and FAC, KCPL often decides that its
own management is not competent enough to explain and support these issues to the
Commission. | disagree. I believe that KCPL’s management has the education and
experience and competence necessary to address any issues it brings before the

Commission in a rate case.

I also believe that KCPL’s in-house attorneys, who are very experienced in rate case
litigation, are more than capable of processing KCPL’s rate cases. Hopefully, as a result
of the Commission’s rate case expense allocation, KCPL will start processing its rate
cases with a greater use of its own management employees and attorneys instead of

incurring incremental costs for hiring outside consultants and attorneys.

Avre you stating that KCPL should never hire outside consultants or outside

attorneys?

No, but KCPL should evaluate the resources it has available in-house before it contracts

with outside parties and incurs additional expenses to process rate cases. For example,
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KCPL’s regulatory attorneys are very involved and have spent many hours working on

KCPL’s parent company, Great Plains Energy’s proposed acquisition of Westar, Inc.

If KCPL has to spend more money on outside counsel to process a Missouri rate case
because of this acquisition taxing the resources of in-house counsel that is a significant
imprudent action by KCPL management. KCPL management must put the interest of
utility operations first and foremost before it is to consider the needs of its non-regulated

affiliates.

At page 62 line 5 Mr. Rush states that KCPL has an incentive to control its rate case
expenses. He states that KCPL strives to balance cost control measures with

providing the best level of service possible.

It does not appear KCPL tries to limit its rate case expense. KCPI. has been
unreasonable and imprudent in its attempt to charge its customers with excessive and
unreasonable rate case expense for several years. OPC’s recommendation to use the
Commission’s preferred rate case expense allocation method is a real incentive for the
company to control costs while ensuring that ratepayers are not unreasonably forced to

pay for costs incurred to benefit shareholders only.

You addressed several of the comments made by the Commission in its ER-2014-
0370 Report and Order. Are there some comments that are significant and relevant

to your surrebuttal testimony?

Yes. These Commission comments and where they can be found in the Commission’s

ER-2014-0370 Report and Order ére listed below:

Awarding a utility all of its incurred rate case expenses could
provide that utility with a significant financial advantage over
other participants in the rate case process, who may be constrained
by budgetary and other financial restrictions. Such a practice does
not encourage reasonable levels of cost containment in the utility’s
rate case expense decisions.
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An incentive for a utility to limit its rate case expense is to tic a
utility’s percentage recovery of rate case expense to the percentage
of its rate increase request that the Commission finds just and
reasonable. Use of this approach would directly tie a

utility’s recovery of rate case expense to both the reasonableness of
its issue positions and the dollar value sought from customers in a
rate case.

KCPL previously filed rate cases in 2006, 2007, 2009, 2010, and
2012, In recent rate cases, KCPL has incurred rate case expenses
substantially higher than historical levels and higher than other
utilities in Missouri.

Prudence is not the only consideration in determining what costs
should be included in rates; the benefit to customers must also be
considered when deciding what costs are reasonable for customer
rates.

KCPL has pursued issues in this case that benefit only the
shareholders, such as La Cygne construction accounting and some
elements of the rate of return recommendation. Utility expenses
that are highly discretionary and do not benefit customers, such as
charitable donations, political lobbying expenses, and incentive
compensation tied to earnings per share, are typically allocated
entirely to sharcholders.

Staff and OPC allege that the expenses of witness Overcast should
be disallowed because his testimony was duplicative and those
expenses were imprudent. Similarly, OPC and MECG argue that
the fees of KCPL’s outside attorneys were imprudent and should
be reduced to $200/hour or disallowed entirely. These expenses for

experts, consultants, and attorneys do not lend themselves to

review for prudence. Unlike industry standards for pipe size or
transmission line capacity, there is no accessible appropriate
standard for determining whether one consultant’s analysis was
truly unnecessary or if one attorney’s expertise is worth more than
another’s. The evidence does not reveal a bright line solution to
this problem, and the Commission will not disallow these or any
other rate case expenses in this case.

However, rate case expense is also different from most other types
of utility operational expenses, in that 1) the rate case process is
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adversarial in nature, with the utility on one side and its customers
on the other; 2) rate case expense produces some direct benefits to
shareholiders that are not shared with customers, such as seeking a
higher return on equity; 3) requiring all rate case expense to be
paid by ratepayers provides the utility with an inequitable financial
advantage over other case participants; and 4) full reimbursement
of all rate case cxpense does nothing to encourage reasonable
levels of cost containment.

Moreover, this Commission has already found rate case expense
sharing to be just and reasonable in at least one prior case. Ina
1986 decision, In the Matter of Arkansas Power and Light
Company, the Commission “adopted Public Counsel’s proposed
disallowance of one-half of rate case expense.”

The Commission finds that in order to set just and reasonable rates
under the facts in this case, the Commission will require KCPL
shareholders to cover a portion of KCPL’s rate case expense. One
method to encourage KCPL to limit its rate case expenditures
would be to link KCPL’s percentage recovery of rate case expense
to the percentage of its rate increase request the Commission finds
just and reasonable. The Commission determines that this
approach would directly link KCPL.’s recovery of rate case
expense to both the reasonableness of its issue positions and the
dollar value sought from customers in this rate case.

Management Expense Adjustment — Ron Klote

Q. In his rebuttal testimony KCPL witness Klote takes issue with OPC’s adjustment
related to KCPL’s management expenses. What is the purpose of OPC’s

management expense adjustment as sponsored by OPC witness Amanda Conner?

Al The purpose is to protect KCPL’s customers from KCPL., OPC devoted a tremendous
amount of audit time and audit resources to develop its management expense adjustment
in this rate case. The need for OPC to devote so much time and resources to this one

adjustment is because KCPL management has refused to stop incurring and forcing on its
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captive utility customers the costs of its imprudent, excessive and unrcasonable

management spending.

KCPL has continued to incur imprudent, excessive and unreasonable management
expenses since its 2006 rate case. KCPL management’s imprudent behavior continued
from 2006 through the test year in this 2016 rate case. Because of KCPL management’s
refusal to stop this behavior OPC and, until this rate case the Staff, has been required to
devote substantial audit resources in an attempt to protect KCPL ratepayers from the

expense account abuses of KCPL management.

OPC’s adjustment in this rate case is very similar to the adjustment Staff proposed in
KCPL’s 2014 rate case, No. ER-2014-0370. Through its adjustment in this case, OPC is
continuing the efforts of the Staff in KCPL’s 2014 rate case, to protect KCPL’s customer

from being charged excessive and imprudent management expenses.

In recent rate cases had KCPL refused to provide explanations and justifications of

the reasonableness of its management expense charges?

Yes. Not only has KCPL failed to ever support the level of management expense report
charges it seek to recover in rates, KCPL has taken the position in past rate cases that it
does not even need to respond to questions about the prudence of its management

CXpenscs.

What conclusion does an auditor make when an entity refuses to answer legitimate

audit inquiries?

At a minimum, in any situation where an entity refuses to cooperate with auditor requests
for data, an auditor will elevate the level of audit risk assigned to that specific audit area.
Given KCPL’s serious problems with its management spending on expense accounts, 1
do not believe any professional auditor would assign the risk of inappropriate and

excessive management expenses being included in rates as other than very high.
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_ This audit risk evaluation is the reason OPC found it necessary to devote the amount of

resources it did to this one rate case issue.

Given the existence of a very high audit risk of excessive management expense
report charges being passed on to ratepayers, what action does an auditor need to

take to mitigate this risk level?

Faced with strong evidence of a very high risk of excessive expense account charges by a
utility’s management, a rate case auditor must do the work necessary to determine the
risk of excessive charges being passed on to ratepayers in a rate case. Once this audit
work is completed, a rate case auditor must determine the dollar amount of an expense
adjustment that would reduce this risk to an acceptable level. OPC’s adjustment in this

rate case reduces this risk to an acceptable level.

As a CPA who has over 20 years experience developing and supporting utility rate
case cost of service adjustments, do you believe that OPC’s adjustment in this rate

case is well-supported and based on substantial evidence?

I do. Under my direction, OPC witness Conner devoted what I would estimate to be
hundreds of hours reviewing, analyzing and auditing KCPL officer expense reports.
Based on her analysis OPC determined that the excessive KCPL management spending
was so pervasive at KCPL that a significant adjustment was required to protect KCPL’s

_ratepayers from this excessive spending.

Because KCPIL. employs approximately 1000 managers, it would be impossible to review
all management monthly expense reports. Given this audit scope limitétion, OPC used an
audit technique commonly performed by professional auditors. That audit technique is
referred to as audit sampling. Ms. Conner also describes this audit technique in her

surrebuttal testimony.

What is audit sampling?
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If A.

Audit sampling is a primary audit procedure used by professional auditors. Auditing
Standard (“AS”) 2315 defines audit sampling as “the application of an audit procedure to
less than 100 percent of the items within an account balance or class of transactions for

the purpose of evaluating some characteristic of the balance or class.”

AS 2315 states there are two general approaches to audit sampling: nonstatistical and
statistical. OPC employed the nonstatistical audit sampling approach and selected the
expense account ransactions be KCPL’s officers. The basis of this audit decision was
that these individuals develop, implement and enforce KCPL’s expense account
processes and policies. The “tone at the top” set by KCPL officers is likely followed by
the rest of KCPL management. Based on OPC’s findings from the officer expense
account charges, OPC applied a reasonable dollar amount of cxcessive management
spending and imputed that amount to all KCPL management. OPC’s approach to this
adjustment requires auditor judgment as noted by AS 2315 below:

Both approaches require that the auditor use professional judgment
in planning, performing, and evaluating a sample and in relating
the evidential matter produced by the sample to other evidential
matter when forming a conclusion about the related account
balance or class of transactions. Either approach to audit sampling
can provide sufficient evidential matter when applied properly.
This section applies to both nonstatistical and statistical sampling
If you had to use one word to describe the source of this management expense

account spending problems at KCPL, what word would you chose?
Entitlement,
Please elaborate.

In a past Ameren regulatory proceeding, Case No. EA-2015-0146, Commissioner Rupp,
when questioning an Ameren witness, said that corporate culture is defined by “the

behavior the leadership is willing to tolerate.” I believe that is absolutely correct. The
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behavior that KCPL’s leadership and its Board of Directors is willing to tolerate with

respect to management expenses reflects its strong corporate culture of entitlement.

KCPL’s management has been advised for over ten years that its behavior is not
appropriate. KCPL’s own auditor has found problems with KCPL’s expense accounts.
KCPL even admits on several occasions that it has incurred unreasonable management
expenses, Yet, this imprudent behavior continues because KCPL, management believes it

is entitled to continue this behavior.

Do you have any doubt that even if the Commission finds in favor of OPC only on
this expense adjustment that KCPL may continue to incur excessive and

unreasonable management expenses?

I have no doubst at all that it will take much more than the Commission’s acceptance of
OPC’s expense adjustment in this case to change this decade old issue. It is my belief
that simply forcing KCPL’s shareholders to absorb the cost of imprudent KCPL
management expenses will not stop KCPL management behavior. Commission action is

necessary to address the excessive spending by KCPL management

Does the Commission have an opportunity to take actions that will increase the
likelihcod that KCPL management will at least modify its excessive spending

habits?

Yes. In my direct testimony I proposed five actions that the Commission can take to
address KCPL management’s imprudence. The Commission can communicate to KCPL
in its report and order in this rate case that if KCPL expects to recover management
expenses in future rate cases it will have to demonstrate that each and every proposed

expense was reasonable and prudent.

In the alternative, the Commission can direct KCPL that if it develops and places into

effect the following policies and procedures, it will be more likely to find that KCPL has
50
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Justified the prudence and reasonableness of its management expense charges. In my
direct testimony I provide the reasons why KCPL needs to adopt the following policies

and procedures:

1. Review its internal controls over management expense reports
and adopt basic internal controls such as requiring that an expense
report be approved by an employee at least one level above the
employee who submifs the report for approval.

2. Exclude non-travel meal costs, such as management employee
meals in the Kansas City, Missouri area from rates.

3. Adopt a per diem management meal expense policy for meals,
lodging and other costs incurred while on business travel.

4. Develop protocol for KCPL’s Internal Audit Department to take a
more aggressive role in auditing management expenses and make
periodic reports on progress improvements to quarterly Board of
Director Audit Committee meetings.

5. Make mandatory a company rule that no cost of alcoholic
beverage will be charged to ratepayers under any circumstances.

Did Mr. Klote propose an adjustment in his direct testimony to remove certain

KCPL employee expense account charges?

Yes he did. Mr. Klote’s approach is simply to remove an immaterial amount of
management expense account charges and he assumes, without any additional audit or
review work that the other millions of dollars in management expenses are prudent and

reasonable and should be charged to ratepayers.

Mr. Klote well understands that no party to this rate case has available sufficient audit
resources to perform a comprehensive audit of all KCPL management expenses.
Therefore, he is willing to accept any immaterial dollar adjustment based on a “specific

identification audit approach”, such as the approach adopted by Staff in this rate case.

Has the Staff used the “audit sampling” audit technique in past rate cases?
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A,

Yes. Staff used this approach in KCPL’s last rate case, No. ER-2014-0370. As KCPL is
doing with OPC in this rate case, Mr. Klote took much the same issue with Staff’s
approach in the 2014 rate case. Because Staff did not do any review of management
expenscs in this rate case, nor did it propose any adjustment in this rate case, Mr. Klote
supports the Staff’s approach to this rate case issue, which is to not make any adjustment

but simply accept Mr. Klote’s miniscule token adjustment.

Did Staff explain why it changed its audit approach to KCPL’s management

expenses in this rate case?

No. I am concerned that if Staff was interested in protecting ratepayers from abusive
utility spending, it would have continued the same approach it took in KCPL’s 2014 rate
case. In this 2016 KCPL rate case Staff abandoned the “aundit sampling” approach for
this adjustment and relied on the specific identification approach by accepting KCPL’s

immaterial adjustment in KCPL’s adjustment CS-11.

It may be that due to Staff’s limited audit resources, Staff did not have had sufficient
audit resources to devote to this issue. That is understandable. However, Staff’s
approach in this case is insufficient to protect KCPL’s ratepayers from excessive and

imprudent management expenses.

Is there another reason you are particularly concerned that Staff abandoned this

rate case issue, an issue it invested significant time and resources in for ten years?

Yes. KCPL admits that because of Staff’s efforts in its 2014 rate case it has made
changes and what it considers to be improvements in its expense report procedures.
KCPL has very far to go but it made an attempt at improvements only because Staff
forced the issue in the past and in the 2014 rate case. Staff’s lack of work in this issue in

this rate case sends a signal to KCPL that it is no longer interested n this issue.
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Q.

At page 59 line 11 of his rebuttal testimony Mr. Klote states that KCPL is in
agreement with the expense reimbursement adjustment pexformed and proposed in
the Staff’s Cost of Service Report. To your knowledge, is this the first time in the
approximately 10 rate cases filed by KCPL management since 2006 that KCPL
agreed with Staff’s adjustment, or lack of adjustment on management expense

report charges?

Yes it is. From an auditing perspective, this is strong indication that Staff’s adjustment
(or Stafl accepting KCPL’s immaterial adjustment) of this cost of service expense is

significantly insufficient.
Did Staff perform any KCPL expense account review in this rate case?

No. Staff merely accepted the immaterial CS-11 $15,109 adjustment proposed by Mr.
Klote in his direct testimony workpapers. At page 114 and paragraph 3 of the Staff’s Cost
of Service Report, Staff stated that it accepted Mr. Klote’s proposed adjustment CS-11 to
“reclassify the costs of non-recoverable dues and expense reports to “below-the-line.”
Staff proposed no management expense adjustment of its own and accepted Mr. Klote’s

adjustment as its own.

At page 59 of his rebuttal testimony did Mr. Klote expresses a belief that Staff

actually proposed a management expense adjustment?

Yes. Mr. Klote incorrectly stated that Staff calculated a test year adjustment of employee
expense reports, Staff merely accepted KCPL’s adjustment as its own adjustment. Mr,

Klote states:

Q: Did Staff calculate an adjustment associated with expense
reporting?

A: Yes. It appears Staff calculated a test year adjustment of
employee expense reports. Their adjustment in this case totaled
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approximately $15,000 which is similar to the Company’s expense
report review adjustment.

Q. Do you have any other source of information that indicates Staff’s adjustment in

this case is inadequate?

A. . Yes. In KCPL’s last rate case the Commission directed Staff to conduct a management
audit of KCPL, Staff filed its Report (Report) in Docket EO-2016-0124. Of note the
Report includes the finding:

While the Company has taken positive action to address various
expense account weak internal controls identified by Staff in prior
rate cases as well as has performed various focused Internal Audit
examinations of aspects of its expense process, opportunities for
improvement still exist. The Company’s expense account
definition for reimbursement for travel and entertainment is written
overly broadly and the Company’s internal control over its expense
account process, while improved, has not been consistently
effective, particularly in light of the Company’s public and well
documented concerns regarding its inability to earn its ROE.
(report p. 2)

Q. At page 56 line 13 of Mr. Klote’s rebuttal testimony he describes new “enhanced
practices” related to KCPL’s expense report reimbursements. Why did KCPL need

to create these so-called enhanced practices?

A. Pursuant to paragraph G of the July 1, 2015 Partial Non-Unanimous Stipulation and
Agreement as to Certain Issues in KCPL’s 2014 rate case (ER-2014-0370), KCPL
provided a copy of its changes to its expense report procedurcs. This document is
attached to this testimoﬁy. In addition to adding co;ltrols on appropriate accounting for

expense account reimbursements, KCPL also added the following controls:

Officer Expenses-The general ledger default account for all officers has
been set to below-the-line non-utility accounts. In order for an officer
expense to be recorded to an operating utility account, the officer or
administrative assistant must positively enter an operating utility account
code to override this default coding.
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Additional Review of Transactions- The Wells Fargo company credit card
program administrator is reviewing various samples of company credit card
business transactions each month to ensurc company credit card policy
compliance as well as accurate accounting code block coding is followed.

I's it possible the new “enhanced” changes that came out of KCPL’s last rate case
will somewhat decrease the Ievel of excessive management expenses KCPL will seek

to recover from customers?

1t is possible. However, I have seen no improvements to date. I am hopeful these
changes will lead to at least some improvements in the future. 1 am hopeful that someday
OPC will no longer be required to devote valuable time and audit resources seeking to
protect KCPL’s customers from KCPL management’s excessive and imprudent spending.
There are many other important rate case issues on which OPC could be devoting its

resources to protect ratepayers from paying unrcasonable utility rates.

" OPC is requesting the Commission order KCPL to make the 5 specific changes in its

management expense policies and procedures that are listed and described in my direct
testimony. These changes are reasonable and necessary. These changes will protect
ratepayers from abusive utility spending while also provide KCPL management with

much needed assistance in acting more efficiently in operating the utility business.

Do any of KCPL’s new “enhanced” management expense report procedures affect

the core prohieni with KCPL’s 'ex'pense account.pblicies and procedure's, which is

excessive, imprudent and unreasonable spending by KCPL management?

No. KCPL made the decision not to make any changes in this area. As long as KCPL
management refuses to place restrictions on the number of local meals charged by

management as well as the reasonableness of its meals and travel expenses, these new

55



Surrebuttal Testimeny of
Charles R. Hyneman
File No. ER-2016-0285

[\

o 1 o0 ! W W

10
11
i2
13
14

15
16
17
18

18
20
21
22
23

24
25

controls will add only minimal improvements to KCPL’s management expense report

process,

KCPL must make significant changes in how it defines the term “reasonable” in its
expense report polices. Currently, KCPL does not have any definition or criteria on how
to determine if a management expense is reasonable or unreasonable. It is almost
unbelievable that a utility can operate in this manner and define these actions as prudent.
Currently, my understanding is that any dollar amount incurred by a KCP1L. management

employee is automatically stamped “approved” and determined to be reasonable.
Do you have examples that support your understanding?

Yes. For example, in November 2015 five KCPL officers dined at a restaurant in
Hollywood, .Florida. The total bill for this one meal was $1,203. This is an average per
meal charge of $240. OPC asserts $240 for a travel meal is not reasonable. However, the
leadership of KCPL management believes it is. This one example shows that the term

“reasonable” in KCPL’s expense account policies has no meaning.

The KCPL officers who incurred $240 each for one travel meal are the same officers who
create and enforce KCPL’s expense report reimbursement policies. These are the same
individuals who wrote and enforce the policy that to be reimbursed, employee meal

expenses must be “reasonable”,

KCPL’s senior fnanagement, who validate one single.e'mployee travel meal that cost
$240 as alloivabié under .their standard of reasonaﬁleness sets and defines the acceptable
standard for a per meal cost. KCPL’s senior management publishes this new standard to
all of KCPL managemént by reimbursing themselves for this charge. They set the “tone

at the top” for all employees to follow.

Have you reached a conclusion after ten years of auditing KCPL’s employee
expense accounts that KCPL’s corporate culture, as it relates to expense account
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charges, is to spend ratepayer funds imprudently, excessively, unreasonably, and

without any concern at all about the financial well being of its customers?

Yes. KCPL should be concerned with the well-being of its customers. Tt is not. Some of
the KCPL witnesses in this rate case who testify about KCPL’s customer service
initiatives and express concern about customers are the very individuals at KCPL who are

the most serious abusers of the expense account process.

Attached to this testimony I have included portions of past Staff testimony over 10 years
addressing KCPL’s improdent and excessive expense report charges. These Staff
findings in past KCPL rate cases go back to the 2006 rate case, No. ER-2006-0316, and
go through KXCPL’s last rate case, No. ER-2014-0370. Prior to the 2006 rate case KCPL
had not sought a rate increase for twenty years. A simple review of these attachments, as
well as the evidence provided by OPC in this 2016 rate case should convince the
Commission of the very serious nature of this problem. It is a problem that the
Commission should resolve in this rate case by accepting OPC’s proposed adjustment

and ensuring KCPL adopts OPC’s 5 recommendations.

How do you respond to Mr. Klote's assertion in his rebuttal testimony that OPC’s

management expense adjustment is arbitrary?

T describe above how OPC applied professional audit standards and used professional
judgment in the development of this adjustment. It is clear that there in nothing at all
arbitrary about the nature of OPC’s adjﬁstment. Mr. Klote has made the samé accusation
in past KCPL rate cases. I will respond now the same way I responded then. Merriam
Webster's online dictionary defines "arbitrary" in part as "not planned or chosen for a
particular réason: not based on reason or evidence: done without concern for what is fair
or right." If that is what Mr. Klote had in mind when he characterized this adjustment as

arbitrary, then I disagree.
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OPC’s adjustment was planned with a reason to protect KCPL's ratepayers from
excessive, imprudent, or inappropriately allocated charges. The adjustment was based on
OPC’s review and analysis of hundreds of documents related to KCPL's employee
expense report charges. There is nothing even remotely close to “arbitrary” associated
with OPC’s adjustment. The adjustment itself was based on a professional audit
technique known as audit sampling. As Mr. Klote is a certified public accountant, he is,

or should be, very familiar with the concept of audit sampling.

Should Mr. Klote be concerned with why such a rate case adjustment is necessary
and not criticize the only party to this rate case that made a strong and sincere

effort to protect KCPL’s ratepayers from excessive management expenses?

Yes. Mr, Klote explains that KCPL has made improvements in its management expense
report process. However, instead of just making this statement, he should have made a
comprehensive effort to review as many test year excessive charges as he could review
and solicit the assistance of other KCPL employee to remove all the excessive charges in
KCPL’s test year books and records. He did not make such an effort. As a result, OPC
has to make this effort and take the lead on this issue to protect KCPL’s ratepayers. Even
if Mr. Klote believes this issue is resolved for the future, given the evidence produced by
OPC in this rate case he certainly cannot believe that KCPL’s 1000 management
employees only charged $15,000 in excessive charges in the test year. That is just not a

reasonable position for Mr. Klote to take before the Commission.

Does the definition of arbitrary provided above appropriately describe Mr. Klote’s

inadequate $15,000 management expense adjustment?

Yes. Mr. Klote has been associated with this management spending issue in several of
KCPL’s prior rate cases. In at least one rate case he was tasked with reviewing each and

every officer expense report charged in the test year. In one prior rate case he was also
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associated with KCPL’s decision to remove all KCPL officer expense reports from

KCPL’s cost of service request.

Mr. Klote’s proposed $15,000 adjustment in this case is arbitrary in that he knows or
should know that it is not based on reason or evidence. He knows or should know that it
was not done with concern for what is fair or right. In my opinion Mr. Klote’s $15,000
adjustment is wholly inadequate and merely perpetuates KCPL management’s practice to
pass on excessive, imprudent and unreasonable management expenses to KCPL’s
customers.. The evidence in his case and in KCPL’s previous cases supports no other

conclusion.

Did you provide examples of inappropriate and excessive KCPL officer expense
report charges in your testimony in KCPL’s sister utility GMO’s 2016 rate case, No.
ER-2016-0156?

Yes. GMO has no management and no employees. KCPL management manages all of
GMO’s operations. In my direct testimony in that case, I provided just a few examples of
excessive officer expense report charges and a list that included several excessive charges

by just one single KCPL officer.

In my direct testimony, I referenced a March 2015 charge for goods and services from
Gibson’s Bar & Steakhouse in Chicago, IL for $516 for two individuals. KCPL

management refused to provide any additional information related to this charge.

In my direct testimony I also referenced an OPC data request about a March 2015 charge
for goods and services from Capital Grille in the amount of $455 for three individuals.
KCPL management refused to answer any questions related to these employee expense

report charges.
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Finally, OPC sought data from KCPL management about a June 2015 charge for goods
and services from Kauffman Stadium of $1,929. KCPL management refused to provide a

response.

Please provide an example of the type of expenses that Mr. Klote included in his cost
of service adjustment CS-11 where he removes some management expense account

charges?

In July 18 of 2014, a high ranking KCPL officer attended a convention in Los Angeles
unrelated to the regulated utility industry. This officer charged KCPL a total of $359 for
one meal. This amount was reduced due to the employee’s wife meal charge of $90
deemed a non-cost of service account. The KCPL officer’s meal and, it appears, the meal
of someone notaelated to KCPL, was charged to a regulated cost of service account 921
in the test year in this case. As shown below, ratepayers were charged $269 for a meal at
this entertainment event that was not related in any way to utility operations. This is a

charge that one of KCPL’s most senior officers considers to be a reasonable and

necessary expense to provide utility service to its customers.

Qctober 8, 2014 Dinner Fleming's - Los Angeles, CA $269.41 { 921000

October 8, 2014 Dinner Fleming's - Los Angeles, CA - Spouse $89.80 | 417100

This one KCPL officer has been with KCPIL for many years and is very familiar with
KCPL’s expense 1'eII)II(I)rt pol.icies. and procedufes. He obvi.o.usly fhought it was appropriate
to charge ratepayers for excessive meal costs for him and guests not related to utility
operations. This officer is an individual who enforces KCPL’s policics and procedures
and helps set the tone at the top of KCPL. This one example shows that KCPL has no
internal controls nor any concern over the expense report costs it charges to its regulated

utility ratepayers.
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Q.

Has Mr. Klote been making adjustments to remove KCPL officer expense report

- charges in many of KCPL and GMO’s past rate cases?

Yes. Based on the problems found by Staff in KCPL Case No. ER-2007-0291 and
problem areas found by KCPL's own internal auditors during that period, Mr. Kiote and
another KCPL employee were assigned to review officer expense reports and remove
inappropriate charges through a cost of service adjustment in ifs subsequent rate cases. 1
don’t know how many individual rate cases Mr. Klote performed such a review but it was

at least done in one prior KCPL rate case.

In KCPL’s last rate case, ER-2014-0370, Mr. Klote did not make any adjustment to
renmove excessive expense report charges when it filed its revenue requirement in direct
testimony. However, when he received certain data requests from Staff in that case, Mr.
Klote decided to make a rate case adjustment to remove the expense account charges

associated with certain officers of Great Plains Energy.
In Response to Staff DR 502 in Case No. ER-2014-0370 KCPL responded:

KCPL Response to DR 502;

Subsequent to its direct filing in this case, the Company informed MPSC
Staff that it was removing all GPE Officers expense report costs, this
includes.... from its request. There are no longer any expense report costs
incurred by (REDACTED) requested by the Company in this case. In total,
the Company informed MPSC Staff that the impact of removing GPE
Officer expense report costs from its Direct Case totaled $67,521.55.
Information provided by: Ron Klote Attachments: Q0502 _HC expense
report charges.xlsx Q0502_Verification.pdf

Why did Mr. Klote propose an adjustment to remove these chayxges late in its 2014

rate case?

KCPL management refused to answer specific expense report questions proposed by the
Staff in the 2014 rate case. The questions posed by Staff in DR 502 in Case No. ER-

2014-0370 that KCPL refused to answer are shown below:
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Reference the attached Excel spreadsheet which lists certain
expense report charges and questlons listed below related to those
charges:

A Nos. 37-40, please explain the reason for over $800 in cell
phone charges

B For all meal charges, please provide the cost per person, the
name of the person who approved the charge and a description
stating why the cost was necessary to provide regulated utility
service

C. Ttem number 8, was the cost of the baby shower charged to
regulated customers? If so, why?

D. For the Ipad related charges. Why were these Ipads purchased?
Have they been and are they currently being used for regulated
utility operations?

E. For the Ipad related charges. Why were these Ipads not
capitalized to plant in service accounts?

F. No. 2, why is this cost charged to KCPL regulated accounts?

G. No. 18, what is the business purpose of this trip?

H. No, 19 how is this book related to KCPL's regulated opeiatlons'7
1. No. 20, what is the business purpose of this trip?

J. No. 6, what is the business purpose of this trip?

K. No. 14, what is the business purpose of this trip?

L. No. 15, what is the business purpose of this trip?

M. Nos. 17,27,28, Does KCPL pay approximately $300 to $400
per month for one employee's cell phone service? If so, is this the
fair market price for one cell phone?

In KCPL’s 2014 rate case, the Company made the decision that it would not provide
justification for certain officer expense report costs addressed in Staff DR 502. KCPL
decided just to remove these costs from the rate case and stopped any further discussions

of the issue.
Please summarize your response to Mr, Klote’s rebuttal testimony.

There are several good definitions of “corporate culture” including the one used by
Commission Rupp referenced above. Another definition I found to be very good is that

corporate culture:
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...refers to the beliefs and behaviors that determine how a

company's employees and management interact and handle outside

business transactions. Often, corporate culture is implied, not

expressly defined, and develops organically over time from the

cumulative traits of the pcople the company hires.
For KCPL, that lcadership is its management, officers and its board of directors
{(“Board”). KCPL’s corporate culture as it relates fo management expense report charges
has to change and its management and its Board need to be committed to ensuring the
change is long-lasting. KCPL and its Board has been “willing to tolerate” this

inappropriate behavior on the part of KCPL management and officers for far too long.

It is one thing for the management of a competitive business to spend lavishly in its
expense accounts when the firm is subject to price competition and the competition for
the acquisition of customers. The customers of a competitive business are free to
terminate their business relatioﬁship at any time and for any reason they chose. KCPL

customers are captive to its monopolistic nature and do not have this freedom to choose.

Without Commission action, KCPL customers will continue to be forced to pay for

management expenses that provide them no benefit and are excessive and imprudent.

KCPL management believes it is reasonable and perfectly acceptable to charge customers
$250 as the cost for one meal. KCPL’s senior management believes it is perfectly
appropriate to charge utility ratepayers for the cost of non-utility entertainment events
including the cost of alcoholic beverages. This one fact alone should be enough to
convince the Commission that KCPL needs to undergo a major change in corporate
culture. There is no other entity except the Commission that has the power to make sure

that this change occurs.

Firms that are required to operate in a competitive environment actually try to minimize
costs and operate efficiently. KCPL knows that its costs will be paid by its customers.

This includes expense account costs such as travel, business meals, and entertainment.
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KCPL’s actions have demonstrated time after time that it has little regard about cost

when it comes to spending on itself and its personal meals, entertainment, and travel.

While KCPL does not operate in a competitive environment, it is expected of a utility that
it will operate responsibly and seek to minimize costs as if it actually does operate in a
competitive market, It is the primary role of the Commission to see that Missouri utilities
act in this manner. If Missouri utilities do not, the Commission is charged with the
responsibility to ensure the utility operates as a competitive firm would operate. The
Commission is the only entity that has the power to protect captive ratepayers from being

burdened with excessive and imprudent costs.

One way the Commission can fill that responsibility in this particular KCPL rate case is
to accept OPC’s expense account adjustment and require KCPL to make substantive
changes in its policies, such as adopting the five specific changes 1 proposed in my direct

testimony.

Based on your review of KCPL management expense reports, does it appear that
KCPL’s officers purchase alcohol at meals and at entertainment events and charge

the cost to ratepayers?
Yes, they do.
Do KCPL’s policies allow for alcohol consumption during work activities?

No. KCPL's Guiding Principles and Code of Ethical Business Conduct provide the
structure for the decisions it makes and how it deals with legal and ethical issues. It also
describes how KCPL treats its employees, customers, shareholders, regulators,

legislators, and comnunities.
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According to this document, there is an expectation KCPL’s Board of Directors and
employees will maintain the highest ethical standards while doing their jobs. The policy

on alcohol consumption is as follows:

Substance Abuse

Employees are expected to report for work in a condition that
allows them to perform their job duties. An employee’s off-the-job
and on-the-job involvement with drugs and alcohol can have an
impact on workplace relationships, job availability and
performance. At no time does the company allow employees to
purchase, use, possess, sell, distribute, manufacture or be under the
influence of illegal drugs, including misused prescription drugs,
during working hours (including lunch or break periods) or on
company or customer property. Employees will be subject to
discipline, including discharge, if they report for work with a blood
alcohol concentration of 0.02 or greater or are under the influence
of a controlled substance.

Disciplinary action will also be taken if an emplovee possesses or
uses alcohol or a controlled substance, except legally obtained

prescription drugs, during working hours (including lunch or break

periods) on company or customer property.

Exceptions for the use or possession of alcohol in connection with

authorized events will be approved in advance by the chief

compliance officer. (¢mphasis added).

Q. Does KCPL allow for reimbursement of employees and guests personal use of

alcohol?

A. Yes. Just one example was a $1,628 charge by a KCPL management employee at Kansas
City’s Kaufinan Stadium May 6, 2015. KCPL reimbursed an employee for $648 in
alcohol charges for that one event. KCPL charged this expense to account 1067
(construction work in progress) that, if not charged to a different entity, will eventually be

charged to KCPL’s rate base as plant in service.
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When this happens, KCPL’s customers will then be required to pay KCPL a profit on this
purchase of alcohol as well as the associated incremental interest expense, property taxes
and depreciation expense. KCPL management finds this to be perfectly reasonable and

appropriate to charge to its customers,

This event was not even related to KCPL’s regulated operations. The charges for this
event were for food, alcohol and entertainment for KCPL and Transource employees (an
affiliate of KCPL) in a celebration of the Iatan-Nashua transmission line, a non-regunlated

transmission line, being in-service.

Did you review several other examples where the use of alcohol was reimbursed by

KCPL?
Yes.

Do you believe it is ever reasonable for KCPL to charge its utility ratepayers for

KCPL management’s purchase of alcohol?
No, it would never be appropriate.

If no real changes in KCPL’s expense report procedures are made as a result of this

rate case, will this issuc continue in KCPL’s current rate case and beyond?

Yes. While Staff appears to have dropped this expense account audit scope from its rate
case audit, OPC intends to expand the scope of its audit work in this area in future KCPL

rate cases.

When it comes to expense acecount charges, does KCPL have completely different

standards for itself than it does for work performed by professional consultants?
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A.

Yes, they are completely different. I have reviewed a KCPL contract with a vendor that
includes very reasonable and prudent standards on the amount of expense account

charges that KCPL will reimburse its professional consultants.

For example, below is a list of requirements that KCPL placed on a consultant under
services provided to KCPL a few years ago. I have removed the name of the vendor.
The actual contract that includes these expense account requirements is reflected as Staff
Exhibit 244HC in Case No. ER-2014-0370, which is a June 2, 2015 KCPL response to
Staff Data Request No. 619: |

Travel Expenses
*Travel and other out-of-pocket expenses shall be paid by GPES in
addition to the hourly rates stated above, and shall be reasonable,

customary and actual charges, passed through at 's cost, with
no markup. ...,
*Airfare shall be at coach-class fares. * personnel shall share

ground transportation whenever practical.

*Per diem meal charges shall not exceed $50.00.

*Lodging shall be at reasonable rates. shall use GPES
preferred hotels or hotels at which has negotiated preferred
rates, when possible.

*Receipts shall be provided for all out-of-pocket expenses of
$25.00 or more.

OPC’s Management Expense Recommendations — Steve Busser

Q.

What was KCPL’s respouse to your proposal that KCPL adopt a per diem policy as

addressed in the rebuttal testimony of KCPL witness Busser?

The positions taken by Mr. Busser in his testimony are premised on his assumption that
KCPL’s meal reimbursement policy only reimburses reasonable, legitimate, and properly

documented meal expenses. It has been proven over the past ten years for KCPL. that this
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statement is false. The whole premise of Mr, Busser’s testimony, that there is no need for

a change in KCPL’s expense report procedures, is wrong,

My conclusion that a per diem policy is needed is based on overwhelming evidence that
KCPL currently has no controls on the level of meal charges for which its employees can
seek reimbursement. A meal reimbursement policy for a public utility that permits $250
costs of one meal is not reasonable. However, Mr. Busser apparently believes KCPL
employees should be able to go to a restaurant, incur a $250 bill for food and alcohol, and

charge that $250 to the utility and its ratepayers. Mr. Busser and | disagree on this issue.

KCPL regularly and habitually reimburses excessive, inappropriate, and imprudent meal
charges without any regard for the ratepayers who ultimately pays for these costs. If Mr.
Busser believes that KCPIL only reimburses reasonable meal charges, I suggest he review
again the evidence OPC provides in this rate case and the evidence provided by Staff in

KCPL rate cases over the past 10 years.

Mr. Busser states at page 6 line 15 of his rebuttal testimony that, in his “professional
opinion”, KCPL and KCPL’s expense report policies protect ratepayers. What is

your response?

- Given the substantial evidence to the contrary in this rate case and over the past ten years,

the Commission should consider the credibility of KCPL witness Busser’s testimony
based on his “professional opinion” that KCPL expense report policies and procedures
protect ratepayers. The Commission should weigh the evidence put forth by OPC in this
case as well as consider the historical problems with KCPL in this area when they

evaluate the credibility of KCPL witness Busser’s rebuttal testimony.

At page 4 his rebuttal testimony, Mr. Busser states that adopting a per diem policy

will add to administrative burdens. Is he correct?
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A,

No. Adopting a per diem policy will actually reduce KCPL’s expense report
administrative burdens by ecliminating the need to keep, track, and audit receipts for
cxpenses. Mr. Busser may not be aware, but under a per diem policy there is not a need
to endure the administrative burden of managing receipts. To the extent that a per diem
policy would add to administrative burdens at KCPL perhaps that is because KCPL’s

present compliance is unreasonably lax.

Mr., Busser states that by adopting a per diem policy KCPL would have to “track

meal cost indices by region”. Is that correct?

No it is not correct. While it is not at all difficult or administratively burdensome to track
individual city per diems, KCPL could adopt average per diem in a particular state or
region. In lieu of that, KCPL could adopt the policy of using the highest per diem rate
published by GSA and just use that one single rate for all expense reports per year. That
would be approximately $75 per day for employees in travel status and significantly less
than the current charges incurred by KCPL management. If KCPL adopted the highest
per diem rate allowable, it will save ratepayers thousands of dollars in meal charges each

year.

These are just some ways KCPL could make the inherent reduction in administrative

costs of adopting a per diem policy even greater.

Mr. Busser states at page 4 that he thinks adopting a per diem policy will lead to

higher costs. Do you agree?

No. Mr. Busser’s statement is counter-intuitive. Adopting a per diem policy reduces
costs by limiting inappropriate and excessive employee charges as well as reducing the
administrative expenses of processing expense reports by eliminating need to keep, track,

document, and audit meal receipts.
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Q.

In the past, did the Commission require its Staff to keep and provide receipts for

travel meals for a period of time prior to adopting its current a per diem policy?

Yes and T was a member of the Staff during that short time period. In my personal
experience, not having to deal with meal receipts allowed by the adoption of a per diem
policy significantly reduced the administrative burden on the employee seeking
reimbursement and on the employees who are required to audit requests for

reimbursements,

Mr. Busser concludes his rebuttal testimony by stating that the use of per diems is

not customary in the utility industry. Please comment on this assertion

The fact whether or not it is “customary” in the utility industry is not relevant at all to this
rate case issue with KCPL. Mr. Busser’s conclusions on what is customary is based
solely on a utility he used to work for, El Paso Electric, Westar, Inc. Ameren Missouri
and a utility company he talked to through an online message board. I would not make
any such broad conclusion based on only four of the hundreds of utility companies in the

U.s.

But even if onc does assume that per diem policies are not customary in the utility
industry, the expense account problems that have been experienced with KCPL are unjust
and unreasonable. This problem calls out for special treatment for KCPL due to the

nature and severity of its problems.

At page 9 beginning at line 19 of his rebuttal testimony does Mr. Busser seem to

recognize that KCPL has had major problems with its expense report process?

Yes. He testifies that KCPL’s new expense report policies that it adopted as a result of its
Stipulation and Agreement in its 2014 rate case has led to “significant improvements” in

its expense reimbursement process.
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Q.

Do you agree that there have been improvements in KCPL’s expense

reimbursement process?

There may have been incremental progress. However, no real progress can be made until
KCPL adopts OPC’s five recommendations made by OPC in my direct testimony,
including KCPL’s adoption of a per diem policy and a commitment not to charge KCPL

management’s alcohol costs to ratepayers.
Did KCPL make these changes to its expense report process on its own volition?

No, it did not. It only made these changes as a result of the position taken by Staff in
KCPL’s 2014 rate case related to KCPL’s expense reimbursement problems. In that rate

case I was the sole Staff witness on that issue.

Mr. Busser testifies that KCPL’s expense reimbursement process has improved and
this improvement was caused by the positions you teok in testimony in KCPL’s 2014
rate case. Do you believe that if KCPL heeded you recommendations to the
Commission in this rate case that KCPL’s management expeﬁse reimbursement

processes will improve further?

I do not think there is any question that it would. The positions I took in KCPL’s last rate
case have led to improvements. I strongly believe that the positions I take in this rate
case, if adopted by KCPL, will lead to significant improvements. In fact, if KCPL
adopted each of the recommendations in my dir.ect.testimony, I do not belié\.f.e. that this

issue, which has drained resources for the past ten years, will continue to exist.

The problem will not be fixed by KCPL’s management acting on its own because KCPL
does not seem to recognize that it is unjust and unreasonable to require ratepayers to pay
for excessive and imprudent management expenditures. This entitlement is so engrained

in the culture at KCPL that Mr. Busser states at page 13 line 6 that any attempt to stop
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KCPL management from consuming alcohol and charging that cost of alcohol to

ratepayers is micro-managing the company.
Is the Commission charged with supervising Missouri utilities?

Yes it is.

Do you believe that it is within the Commission’s authority to order KCPL not to

charge its customers for the purchase of alcohol?
Yes, I do and 1 hope the Commission will do so in its Report and Order in this rate case.

Does KCPL appear to realize that it is a public utility that is accountable to its

customers?

No. KCPL management appears to regard its duty to ratepayers as merely incidental to
their mission. A company concerned about affordability would not force these
unreasonable and.imprudent costs onto customers. Based on past behavior and the
evidence in this case, KCPL’s customers who do not have a choice in their electric
provider will continue to be forced to pay for the expensive lunches and alcohol for
KCPL management unless the Commission acts. Public Counsel requests the
Commission admonish KCPL for its practices and direct it to adopt the recommendations

contained in my direct testimony:.

SERP — Kelly Murphy

Is KCPL required to make lump sum SERP payments?

No. A SERP is an additional compensation program created and controlled by a
company’s board of directors. KCPL does not have to offer a SERP at all and it can limit

the SERP plan to annual recurring payments.
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Q.

Because of its unique nature and the fact that it represents an additional executive
pension benefit over and above what is already provided in the regular pension
plan, the Staff has traditionally treated SERP costs somewhat differently than

normal employee pension costs. Is that correct?

Yes. The Staff’s policy in the past recommended SERP costs be included in cost of
service if they are not significant, are reasonably provided for and able to be quantified

under the known and measurable standard.

Does KCPL have a history of paying its former executives SERP lump sum
payments that are unreasonable and excessive, and therefore should not be included

in cost of service?

Yes. According to KCPL’s response to Staff Data Request Nos. 196 in Case No. ER-
2009-0089 and 187 in Case No. ER-2012-0174, KCPL paid a lump sum SERP payment
to one employee in 2001 of $3,337,402 . In 2004 KCPL also made a SERP lump sum
payment to one employee of $2,464,055. In 2011 KCPL made a lump sum SERP
payment to and employee who was an employee of KCPL for just over 5 years in the

amount of $708,003.

Do you believe that it is possible to pay an employee a lump sum SERP payment of
$3.3 million dollars under a basic restoration SERP plan as Ms. Murphy suggests?

No: It certainly should not be possible. Assuming the SERP buyout payment was based
on an actuarial assumption that this retired KCPL employee will live 14 years past |
retirement. This means that the “supplemental” pension payment would be $235,000
annualty ($3.3M/14 years). That annual payment of a “supplemental” pension payment,
over and above the employee’s regular pension payment is excessive and clearly not
based on base salary as Ms, Murphy claims. To illustrate, assume that this individual’s

regular annual pension payments was equals his or her SERP, the annual pension

73



n

(o ¢ I )]

10
11
i2

13

14
15
16

17
18
19
20
21
22
23

24

25
26
27

Surrebuttal Testimony of
Charles R. Hyneinan
File No. ER-2016-0285

payment to this one former utility employee would be $470,000. Clearly this is some
other factor other than base salary that was included in this individual’s SERP

calculation. Ms. Murphy does not address this.

Is it possible that KCPL made changes to its SERP and no longer includes the types

of compensation you referred to in your direct testimony?

Yes it is. However, I am not aware of any changes and even if these changes were made,

that in no way means that KCPL’s SERP is a basic restoration SERP. KCPL’s SERP
inchides additional benefits based on credited additional years of service over and above
the actual years of service earned. These bonus years of service results in bonus payments
through a SERP that will be paid based on a change of control. These are benefits that
are not provided in a qualified pension plan but are provided only to certain KCPL

employees.
Has KCPI, admitted that its SERP is not a basic restoration SERP?

Yes. Inresponse to Staff Data Request No. 282 in Case No. ER-2009-0089, KCPL
explained that it could provide no such assurance that KCPL’s SERP was a simple SERP

restoration plan.

KCPL response: The plan’s actuaries could not “certify” that the
SERP calculations only represented a restoration of amounts that
were lost in the qualified plan due to IRS imposed limits. The
benefit acerual formula includes an increased accrual rate, and in
some cases may include extra years of service.
Please explain why OPC does not believe annual lump sum SERP payments should

be included in KCPL’s cost of service.

These lump sum payments are not a known and measurable expense. The prior amounts
of SERP lump sum payments made by KCPL have been so volatile that no reasonable

estimation of future lump sum payments can be made, For example, in the three year
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period 2007 through 2009 KCPL made only one lump sum SERP payment. Over the
entire time KCPL has made lump sum payments, the range of payments has been from a
low of $300 to a high of $3.3 million. KCPL’s history of lump sum SERP payments do
not meet the basic ratemaking requirement of being known and measurable and thus

cannot be quantified accurately enough to be included in cost of service.

Does Ms Murphy explaiﬁ her understanding of the term “known and measurable”

in her rebuttal testimony?

Yes. She states that a lump sum SERP payment is known and measurable at the time of

payment,
Do you agree?

Yes certainly an expense is known and measurable when it is eventually paid. But that is
not the Commission standard for including costs in utility rates. The Commission
recently explained its known and measurable standard in its Report and Order in Case

No. WR-2016-0064, at page 18;

Since it occurs after the update period, to be included in Hillcrest’s
cost of service the expense must have been realized (known) and
must be calculable with a high degree of accuracy (measurable).
However, the evidence shows that the 2016 property tax amount
has not yet been paid, is an estimate of the property tax costs, and
could change during the summer of 2016. Therefore, that property
tax estimate is not known and measurable, so it is inappropriate to
include that amount in the revenue requirement for this case. The
correct property tax expenses to include in Hillcrest’s cost of
service are the amounts determined by Staff based on actual
property tax paid in 2015, as those amounts are consistent with the
matching principle. '

To be included in rates the Commission ruled that a cost must be realized (future lump

sum SERP payments are not realized) and must be measurable — able to be calculated

with a high degree of accuracy. KCPL’s lump sum SERP payments are highly irregular
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and are not able to be calculated with any degree of accuracy, let alone a high degree of

accuracy.

Does Ms. Murphy effectively admit in her rebuttal testimony that lump sum SERP

payments do not meet the Commission’s known and measurable standard?

Yes. Ms Murphy admits that no lump-sum SERP payments were made in the test year in
this rate case. She also said due to the “sporadic nature” of executive separations,

SERP lump sum payments can vary significantly from year to year.

Does KCPL’s annuity-based SERP payments, as opposed to lump sum SERP

payments, meet the Commission’s known and measurable standard?

Yes.

Should the Commission waive the application of its rate case known and measurable
standard for KCPL’s SERP payments simply because KCPL’s officers want to
receive SERP benefits up front and not in the manner that the payments were

designed, as an annuity?

No. The Commission should determine that KCPL’s lump sum payments are exactly as
Ms Murphy described. They are sporadic and they are not able to be calculated with any
degree of accuracy. The Commission should rule that if KCPL wants ratemaking
treatment of all of its SERP expenses, it should eliminate lump sum payments and pay all

of its SERP benefits on an annuity basis.
Are the SERP payments for former WCNOC employees excessive?

Yes, they are. KCPL’s payments to former WCNOC are excessive with an average
supplemental pension payment in excess approximately $70,000. This is contrasted with
an average SERP payment to former KCPL exccutives of $8,800. OPC calculated an

appropriate and reasonable SERP expense for WCNOC by multiplying the seven former
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an annual amount of $61,834.

Does KCPL witness Murphy disagree with your conclusion that WCNOC SERP

payments are excessive compared to KCPL?

Yes. However, she did not perform any analysis to show that these WCNOC payments
are not excessive compared to KCPL. Her rationale appears to be that WCNOC payments
are not excessive because KCPL makes more lump sum payments. Unless KCPL can
provide an analysis to show that the WCNOC payment levels are appropriate, I stand by
the analysis I provided in my direct testimony which shows that WCNOC SERP |
payments are excessive compared to KCPL and should be adjusted to a level comparable

to KCPL

SERP - Ron Klote

At page 51 line 17 of his rebuttal testimony Mr. Klote states that I used the year
2015 to base my SERP calculation and 2015 was the lowest level in five years. Why
did you select 2015?

T used the year 2015 because it was the last full year of SERYP data available at the time of

my adjustment. Therefore ] used the latest known and measurable data.
Would you be willing to update this SERP calculation based on updated 2016 data?

Yes. Contrary to Mr, Klote’s insinuation that 1 used 2015 6n!y because it was the lowest
cost in five years, even if 2016 was higher, I would be willing to update my adjustment

based on 2016 data.
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At page 51 line 22 Mr. Klote stated that Ms. Muxphy’s testimony demonstrates that
1 do not understand what the SERP payments for KCPL’s plan are based on when

calculated. Please comment.

I do very much understand that KCPL’s SERP is not at all a basic restoration SERP. In
my example above where KCPL made a $3.3 million lump sum SERP payout, 1
demonstrated my understanding that KCPL’s SERP benefits were not just a restoration of
basic benefits lost due to IRS limitations. Ialso admit that KCPL could have made
changes in its SERP to remove certain types of compensation since it made the $3.3
million SERP payment. 1do agree that there is a possibility that KCPL’s SERP includes
the same compensation as KCPL’s basis pension plan, but I do not believe that is correct.
Other than the little chart in Ms. Murphy’s testimony, she provides not such evidence. I

have seen evidence that KCPL’s SERP is not only based on regular compensation.

Even if KCPL’s SERP plan was a basic restoration plan, would that have any
impact on your SERP analysis or SERP adjustment?

No. That fact is not significant to my KCPL or WCNOC SERP adjustment. The

foundation of my adjustment is reasonableness.

Did you read Mr. Klote’s testimony on capitalization of SERP costs at page 53 of his

rebuttal testimony?
Yes.

Can you make any sense of his rationale for capitalizing SERP costs at page 53 lines

8 through 17?

I tried, but I could not. This rationale is not based on any accounting theory, accounting
principle or ratemaking theory or principle of which I am familiar. This testimony is

unsound from either an accounting or a ratemaking standpoint. Mr. Klote apparently

78



W

e o 2 o Ut

190
11
12
13
14

15
16
17

18
19

20
21
22

23

Surrebuttal Testimony of
Charles R, Hyneman
Fite No. ER-2016-0285

believes if is reasonable to charge, as a capital cost to utility plant, SERP expenses paid to
a former employee who retired years ago and provided no benefit to that construction

project. That is just not understandable.

This KCPL. approach is not easy to understand and is in direct conflict with accounting
principles advocated by the Financial Accounting Standards Board. 1believe that scon
generally accepted accounting principles (“GAAP”) will forbid the type of accounting
Mr. Klote supports for pension-type expenses, such as a SERP, 1agree with the FASB
and GAAP on this issue and disagree with Mr. Klote and KCPL’s newly-changed
approach to SERP capitalization,

As an example, under the FASB approach to expense capitalization, assume a former
KCPL employee worked for KCPL in 1980 and retired in 1981. This employee may have
provided benefit to KCPL’s construction projects in 1980, but not after he retired in 1981.
His employee compensation costs in 1980 would have been appropriately charged to

plant projects in 1980.

Under Mr. Klote’s approach annual SERP payments to that former employee who retired
in 1981 are still being charged, in part, to KCPL’s 2017 utility plant projects although
that employee provided no benefit to KCPL at all since 1980.

In previcus rate case did a KCPL officer agree with your recommendation not to

capitalize SERP expenses to plant projects?

Yes. KCPL correctly accounted for SERP costs for a period. However, KCPL has now
accepted Mr. Klote understanding of the proper accounting for SERP and has return to its

old and incorrect accounting,

Regulatory Lag — Mark Oligschlaeger
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Q.

At page 8 of his rebuttal testimony Staff witness Mark Oligschlaeger discusses one of
the problems with expense trackers, which is the reduction in the level of incentives for
utility employees to take actions to keep costs as low as possible. Do you agree with

Staff that trackers reduce the incentive for utilities to keep costs low as possible?

It is axiomatic in ratemaking that guaranteeing the rate recovery of any cost under an

expense tracker or an FAC will eliminate or significantly reduce utility management

- incentives to be efficient in managing that cost. That is one of the clearly recognized

detriments of FACs and expense trackers. [ generally agree with Staff’s position on this

issue with one exception. Mr. Oligschlaeger makes the statement “Excessive use of trackers

can serve to eliminate or weaken these beneficial incentives.” 1 find that there are two problems with

this testimony.
What is the first problem with this statement?

Any and all use of trackers in a utility’s cost of service reduces cost reduction incentives.
Mr. Oligschlaeger puts a qualifier on this fact by asserting only that “excessive” use of
trackers reduces cost reduction incentives. To make this statement correct and reasonable, it

should state that “any” use of trackers will eliminate or weaken cost efficiency incentives.

What is the second problem you find with Mr. Oligschlaeger’s statement that excessive

use of trackers can serve to eliminate or reduce beneficial incentives?

The second problem is Mr. Oligschlacger’s use of the term “can serve” when he describes the
ratepayer detriment that is caused by the use of trackers. As noted above, it is axiomatic in utility
regulation that trackers do, by definition, reduce utility management incentive to keep the expenses
recovered under a fracker as low as possible. This is not merely a possibility as Mr. Oligschlaeger’s
statement could be read to imply. Trackers result in higher costs because utility management has no
inventive to keep costs low. Utility management will focus cost control efforts on costs that are not

guaranteed rate recovery which can impact its net income and shareholder retumn. The main focus on
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Q.

utility management is on company (including parent company and affiliate) net income, the bottom

line in the income statement and meeting company earnings targets.

You say that there are no incentives for utility management to keep costs that are subject to a

tracker as low as possible. What about potential prudence andits?

In Missouri, there is no effective use of prudence audits, Based on my experience and in my opinion,
the very high Commission prudence cost disallowance standards, as well as other reasons, has
resulted in the absence of effective prudence audits of special rate recovery mechanisms in Missouri

utility regulation.

Has the Commission in the past recognized the inherent weakness of a prudence audit as a

substitute for the competitive pressures of regulatory lag?

Yes. At page 40 of its Report and Order in Case No. ER-2008-0318 for Union Electric, the same
Report and Order that authorized Ameren Missouri’s FAC, the Commission noted that a tracker
gives a utility a blank check to spend however much it wants with assurance that any expenditure
will likely be recovered from ratepayers. The Commission also noted that a prudence review is not a
complete substitute for a good financial incentive. 1 would differ with the Commission only to the
extent that I would go further and state that a prudence review {at least how prudence reviews are

conducted in Missouri) is no substitute at all for a good financial incentive.

The Commission finds a ten percent cap on the tracker to be appropriate,
Without a cap, the tracker would essentially give AmerenlJE a blank check
to spend however much it wants on vegetation management with assurance
that any expenditure will likely be recovered from ratepayers. Of course,
any such expenditure would still be subject to a prudence review in the next
rate case, but a prudence review is not a complete substitute for a good
financial incentive.

Expenses in Rate Base ~ Mark Oligschlaeger

At pages 18-19 of his rebuttal testimony, Mr. Oligschlaeger states, in general, Staff

believes the question of rate base treatment of tracker balances is best determined on a
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case-by-case basis by the Commission. Do you agree with this position, which provides

great Commission flexibility in its ratemaking decisions?

Yes, I do. OPC generally supports maximum Commission flexibility in its ratemaking
determinations. However, if the Commission has a policy, or has provided guidance on a
particular ratemaking issue, and it decides not to apply that particular issue in a rate case, the
Commission should, at least, provide reasons why it is not applying that policy or practice in

a particular case.

At page 19 Mr. Oligschlaeger states that utility “customers” are typically given rate
recovery of tracked expenses through a multi-year amortization to expense. Does this

statement make any sense to you?

None at all. T am not sure why Mr. Oligschlaeger believes that utility customers are given
rate recovery when they are the party that is charged for a utility expense in utility rates,
This statement is just factually wrong and may likely be just an oversight by Mr.
Oligschlaeger.

At page 19 of his rebuttal testimony Mr. Oligschlaeger states that allowing rate base
treatment of unamortized tracker balances gives full rate recovery of the cost

differential to utility customers. Does that statement make any sense to you?

Similaf to the last statement, it makes no sense at all. It is not clear how “utility customers”
are given “full .rate recovery” of a tracked cost by allowing a tracked expense to be included
in rate base. Mr. Oligschlacger may be referring to an occasion when the utility has
recovered all of a tracked cost the tracker records any potential double recovery of the costs
in order to prevent that from occurring. While his testimony is not clear, that is the only

explanation that could make sense.

Mr. Oligschlaeger, who has been an accountant with the Commission Staff for

approximately 30 years, is not aware of any obligation on the part of the Commission
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to allow rate base treatment of trackers in a rate case, Do you agree with Mr,

Oligschlaeger?

Yes, based on my experience with the ratemaking treatment of trackers, Mr. Oligschlacger
is correct. The Commission has total fieedom on the ratemaking treatment of all trackers
(other than trackers that have been ordered by statute) in a rate case. 1 would add the
Commission has the freedom to change the ratemaking treatment of trackers from one case
to the next based on the circumstances of the rate case. This is the policy that appears to be

supported by Staff and is supported by OPC.

At page 21 of his rebuttal testimony Mr. Oligschlaeger states the longer the
amortization period, the more the economic value of the deferral will be lost to the
customer if the unamortized balance of the deferral is not included in utility rate base.

Does that statement make any sense to you?

No. That statement makes no sense to me at all. It is just too far outside the range of

reasonableness to try to make any sense of this testimony.

At page 7 Mr, Oligschlacger defends Staff’s ratemaking treatment of AAOs for ice
storms and other similar events and refers to these items as extraordinary, Are ice

storms for a Midwest electric utility and extraordinary event?

No. Ice storms and the related costs that have been incurred by Missouri electric utilities are
not exfraordinary events or extraordinary costs under generally accepted accounting
principles (“GAAP”), Also, they are not extraordinary events under FERC’s interpretation
of its own Uniform System of Accounts (“USOA™). Given that ice storms for a Midwest
utility are not considered an extraordinary event by GAAP nor by FERC, it is not clear to
me why Staff continues to refer to these events as extraordinary and relies on the USOA as

the basis for this position.
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In his testimony Mr. Oligschlaeger states Staff supports rate treatment of AAOs for
events such as ice storms as an incentive to utilities to restore service. However he does
not support rate base treatment for these ice storm expenses. In contrast, however,
Mr. Oligschlaeger supports full rate base treatment and an amortization to expense
for normal and recurring operation and maintenance expenses related to newly

constructed utility plant. Is that a logical and coherent ratemaking position?

No. If the Staff is concerned with providing an incentive to a utility to move quickly to fix
power outages from an ice storm and restore power as soon as possible, it is logical that
Staff would support full rate base treatment of the ice storm expenses as well as an
amortization to expense of the deferred expenses. They do not. Instead Staff reserves its full
ratemaking treatment to normal regulatory lag where there is no reason to provide an

incentive to a ulility.

A utility has total control over when it files a rate case. It should time its rate case to be in
sync with the time its newly-constructed plant is placed in service. If it does not d6 so, it is
utility management who should be required to absorb the risk that regulatory lag will not
allow 100 percent recovery of the costs of that plant (primarily depreciation expense and a
financial return) to be recovered in rates before rates are changed in a rate case. If a utility
times its rate case appropriately then it will only experience modest regulatory lag from the
date the plant is placed in service until the date rates are changed in the rate case. This is

typical regulatory lag that should be absorbed by shareholders.

Does Mr. Oligschlaeger believe this is the type of regulatory lag that should be
absorbed by shareholders?

No. He assigns the 100 percent cost of this regulatory lag to ratepayers and assigns no costs

of this regulatory lag to sharcholders. It would be bad enough if Staff only allowed an
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amortization of these deferred plant in service costs. But the position advocated by Mr.
Oligschlaeger goes much further. Staff not only supports the deferral and amortization of
these plant costs but also supports full rate base treatment and full profit refurns on these
normal and recuiring utility operating expenses. That is not reasonable and it is simply an
excessively utility-supportive ratemaking position.  Staff, in this particular instance,
abandons any sense that it is charged with balancing the interests of ratepayers and

shareholders and only supports the interests of the utility and its shareholders.

Do you believe it is time for Staff to rethink and revaluate its policies on ratemaking

treatment of trackers?

Yes. Staff’s position is not only illogical; it is directly contrary to Staff’s stated policy goals

of balancing the interests of ratepaycrs and shareholders.

In an attempt to justify his position, Mr. Oligschlaeger states that the Iatan deferral

are capital costs that belong in rate base. Is this correct?

No. Mr. Oligschlaeger states that “these deferrals clearly arose from KCPL.’s construction
activities”. Tagree with this statement, however almost all of KCPL’s normal and recurring
everyday operations and maintenance (O&M) expenses arose from KCPL’s construction
activities. Construction accounting deferrals are nothing more than deferrals of normal and
recurring utility costs and expenses. They include normal and recurring depreciation
expense, normal and recurring interest expense, normal and recurring property tax expense
and normal and recurring cost of equity, none of which is eligible for rate base inclusion

under a reasonable understanding of what constitutes a rate base asset.

Does the Commission have a reasonable understanding of what constitutes a rate base

asset?

Yes, it does and it expressed this understanding in its Report and Order in KCPL’s 2006 rate
case, ER-2006-0314. The Commission described that additions to rate base must be an
85
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“asset”. The Commission also described an “asset” as “some sort of possession or
belonging worth something that is owned or controlled by the utility.”” A regulatory asset
expense deferral has no intrinsic value. It has no value other than a value that the
Commission atiributes to that deferral. The Comunission stated to include expense projects
in rate base, as KCPL proposed in its 2006 rate case, was making a “mockery” out of what

constitutes a rate base asset. The Commission made the following 7 points:

1. "...In order for an item to be added to rate base, it must be an asset,
Assets are defined by the Financial Accounting Standards Board (FASB)
as 'probable future economic benefits obtained or controlled by a particular
entity as a result of past fransactions or events' (FASB Concept Statement
No. 6, Elements of Financial Statements).

2. Once an item meets the test of being an asset, it must also meet the
ratemaking principle of being ‘used and useful' in the provision of utility
service. Used and useful means that the asset is actually being used to
provide service and that it is actually needed to provide utility service. This
is the standard adopted by many regulatory jurisdictions, including the
Missouri Public Service Commission."

3. The Commission finds that the competent and substantial evidence
supports the position of Staff, and finds this issue in Staffs favor.

While KCPL's projects appear to be prudent, KCPL produced insufficient
evidence for the Commission to find that these projects rise to the level of
an asset, on which the company could earn a rate of return.

4, What is at issue is not whether a project is a "probable future economic
benefit", as KCPL asserts in its brief; what is at issue is the remainder of
the FASB definition Mr. Hyneman quoted, which is "obtained or conirolled
by an particular entity as a result of past transactions or events.”

5. In other words, an asset is some sort of possession or belonging worth
something. KCPL obtains or controls assets, such as generation facilities
and transmission lines.

6. To attempt to turn an otherwise legitimate management expense, such as
a training expense, into an asset by dubbing it a "project" makes a mockery
of what an asset really is, which is some type of property.

7. Using KCPL's argument, any expense is potentially an asset by simply
calling it a "project”, and thus couvld be included in ratec base. KCPL's
proiects do not rise to the level of rate base,
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Q. Do you believe Staff must meet a burden of proof when it attempts to overcome a

Commission Report and Order?

A. Yes. However, Mr. Oligschlacger just scems to take a dismissive view of the Commission’s
2006 KCPL Report and Order. In his testimony rebuiting the Commission’s finding in that
Report and Order he failed to substantively address any of the Commission findings of what
constitutes a rate base asset. Unless- M. Oligschlacger can provide evidence to the
Commission why the Commission was wrong in its 2006 KCPL Report and Order, and why
the Commission should change its position and allow KCPL’s atan deferred expenses in
rate case, the Staff should comply with the Commission’s Order and not support the
inclusion of costs in rate base that do not meet Commission standards for rate base

inclusion.
Q. Does this conclude your surrebuttal testimony?

A. Yes, it does.
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KCPL/GMO

2016 Expense Account Implementation Plan

Pursuant to paragraph G of the July 1, 2015 Partial Non-Unanimous Stipulation and Agreement as
to Certain Issues in Case No. ER-2014-0370, Kansas City Power & Light Company (“KCP&L” or
“Company”) hereby submits the actions it has implemented to address expense account issues.
¢ Officer Expenses

o The general ledger default account for all officers has been set to below-the-line non-utility
accounts. In order for an officer expense to be recorded to an operating utility account, the
officer or administrative assistant must positively enter an operating utility account code to
override this default coding.

e Additional Review of Transactions

o The Wells Fargo company credit card program administrator is reviewing various samples of
company credit card business transactions each month to ensure company credit card policy
compliance as well as accurate accounting code block coding is followed.

o} Wllle'n company credit card accdﬁnting code block Ct.)'ding is questioned, follow up is done
with the employee to get more information on the transaction and educate the employee on
proper use of accounting code block values.

o Company credit card business transactions are looked at every month for proper information
regarding meal attendees, business purpose and to/from information on mileage. Employees

who might be missing this information are contacted directly.

CRH-S-1
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s Job Aids

o}

Job aids used by all the executive administrative assistants were reviewed for completeness
and accuracy regarding company accounting code block policies associated with the
implementation of the new company credit card transaction process.

Training sessions were held with the executive administrative assistants to educate them on

the coding of expense reports.

o Restriction of Chartfield Values

G

Wells Fargo, the company credit card provider, has been provided a shortened list of available
accounting code block chartfield values. With this reduced list, employees can only choose
from those values that should be used for company credit card purchases.

All combinations of accounting code block chartfield values are sent thru all possible

accounting code block edits to ensure no coding rules are broken in the combinations that are

entered,

s Default Accounting Code Block Chartfield Values Review

o}

Default accounting code block chartfield values were reviewed in the third and fourth quarters
of 2015. This review enabled the Company to continue to educate employees on the proper
use of operating unit and accounting code block.

All default accounting code block chartfield values are now re-reviewed on a quarterly basis.

CRH-S-1
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OFFICE OF THE PUBLIC COUNSEL
DATA REQUEST

KCP&L GREATER MISSOURI OPERATIONS COMPANY
CASE NO. ER-2016-0156

Requested From: * Lois J Liechti
Requested By: Chuck Hyneman
Date Requested: April 4, 2016
Information Requested:

Reference Expense Report 0000049698 dated 6/11/2015.

1.

The 3/18/15 charge for goods and services from Gibson’s Bar & Steakhouse in Chicago,
IL was $516.40 for apparently two individuals. Once receipt for $33.07 at 8pm and a
second receipt for $483.33 at 9:34 pm. A) Please provide the names of the individuals
who attended this event, B) Please provide a comprehensive and detailed description of
the business purpose of this event, C) Please attest to the fact that KCPL believes these
charges are prudent and explain why KCPL believes these charges are prudent. D) Was
alcohol consumed at this event? If so, please provide the KCPL/GPE policy that allows
the consumption of alcohol at a business event and describe how the consumption of
alcohol at this event was consistent with the KCPL/GPE employee policy.

Reference Expense Report 0000050937 dated 6/11/2015.

The 3/31/15 charge for goods and services from Capital Grille was $455.23 for
apparently three individuals. A) Please provide the names of the individuals who
attended this event, B) Please provide a comprehensive and detailed description of the
business purpose of this event, C) Please attest to the fact that KCPL believes these
charges arc prudent and explain why KCPL believes these charges are prudent. D) Was
alcohol consumed at this event? If so, please provide the KCPL/GPE policy that allows
the consumption of alcohol at a business event and describe how the consumption of
alcohol at this event was consistent with the KCPL/GPE employee policy.

Reference Expense Report 0000051748 dated 7/6/2015.

The 6/3/15 charge for goods and services from Kauffiman Stadium was $1,929.36 for
apparently 20 individuals. A) Please provide the names of the individuals who attended
this event, B) Please provide a comprehensive and detailed description of the business

CRH-S-2
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purpose of this event, C) Please attest to the fact that KCPL believes these charges are
prudent and explain why KCPL believes these charges are prudent. D) Was alcohol
consumed at this event? If so, please provide the KCPL/GPE policy that allows the
consumption of alcohol at a business event and describe how the consumption of alcohol
at this event was consistent with the KCPL/GPE employee policy. E) Was the $180 all
day beverage refresh for alcoholic or non-alcoholic beverages?

Reference Expense Report 0000051748 dated 7/6/2015. '

4. The May 21-June 20 charge from Verizon Wireless is for monthly wireless charges for an
employee of KCPL. Is KCPL paying for this employee’s personal home wircless charges
or wireless phone charges? If yes, why? B) Please provide a comprehensive and detailed
description of the business purpose of this charge, C) Pleasc attest to the fact that KCPL
believes these charges are prudent and explain why KCPL believes these charges are
prudent.

Response Provided:

The information provided to the Office of the Public Counsel in response to the above information
request is accurate and complete, and contains no material misrepresentations or omissions based
upon present facts known to the undersigned. The undersigned agrees to immediately inform the
Office of the Public Counsel if any matters are discovered which would materially affect the
accuracy or completeness of the information provided in response to the above information,

Date Received; Received By:

Prepared By:

CRH-S-2
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ER-2018-0158 GMO Ad|ustmnetl C5-11 backup workpaper KCPL Officer Expansa Reports Total
- Attended Burns & McDonnell Coal Symposium & Golf Tournament at Falcon Ridge Golf Club, Lenexa, KS $23.00
Acendas service charge for change to SWA itinesary for flight back from Oakland - Oct. 1, 2014 from Tesla/Sungevity meetings. $26,00
Agent fec for Travel from i-.‘hi in NOLA to KC for Zulema Bassham - June 7 - 10, 2015 ’ $15.00
Ageant fee fur'fravcl 1o EEl it NOLA for Zulema Bassham - June 7 - 10, 2015 T $29.00
" |Aiddine Travel \o EEL in NOLA for Zufema Bassham - June 7 - 10, 2015 ~s12200
o - Early bird check-In for Travel to EEL in NOLA for Lulema Bassham “June 7- 10 2015 $12.50
) Hotel accommmeodations in Qakiand for Yesfa and Sungewty meelings . $409.49
NCLR Conventlon July 18-21, 2014, Los Angeles, CA - l)lrmer for Zulema and Terry Bassham B $269.41
Parking at MC! for GKC Leadership [-.xchangc trip/’!‘eslafSungcvity Trip to CA 9-26/10-1, 2014 $44.00
- Travel From EEE i NOLA to KC for Zulema Bassham - june 7 - 10, 2015 $563.60
] Tcs!a/Sunagevity mee(mg Cakland, CA 9-30 1010-1 2014 52033
ES O T B T SILH0
| Airfare from MCt to SFO for Tesla Motors and Sungevity meetings CA 9/30-10/2 2014 i $590.20
Airfare from Washington I)C to KC - Funeral for Mike Paling $412.00
_ |Airfare KC to Washington DC - Mike Poling funcral £566.00
“1Airport parking - trip to Washinglon BC for Mike Paling funcral T $40.00
Car service from alrport to Tesla Mators Plant in Fremont, CA for meelings 9]55_-;6/2 2014 o o $105.00
Car service from hotel to SFO alter meetings 9/30-10/2 2014 - T §95,00
Charge for Wifion ﬂight fromKCto Washlnéton DC for Mike Poling funeral B $9.95
Charge for wifi on Right from Washington D for Mike Poling funeral B $8.00
__ |Chuck Caisley's meal - irip for Mike Poling funeral S $20.05
- Barly check-in charge for ﬁight from WashIngton DC to KC - Funeral for Mike Paling $12.50
" |Gas for car remal Sungevity trip o ' $6.52
Hotel accommodations for Tes!ajsungcvily mp to Oakland, CA -30/10- -2 2014 581594
Ledging - trip 1o Washington DC for Mike Poling funcral - $283.75
- Meal - trip to Washington DC for Mike Paling funeral $26.00
7 |Meal during TestajSungevity trip to Oakland, CA 9-20/10-2 2014 | saner
Meal during Testa/Sungevity trip to Oakland, CA 9.30/16-2 2014 B $19.51
Meal durnig Tesla/Sungevity trip to Oakland, CA 9-30/10-2 2014 ) $8.65
Meal on Tesla/Sungevily meeting tr[p to Cakland, CA 9-30/10-2/201+4 $23.26
Meal on trip Ozkland, CA for Tesla/Sungevity mectings $23.68
Meal entrip to W:ashington DC for Mike Poling funcral B $20.65
o Parking at MCi for trip to Oakiand, CA for Tesla/Sungevity mé_éi_ings 9-30/10-2 2014 T §66.00
Taxi fare - Trip to Washington DC for Mike Poling funcral - $29.75
Taxi to airport fram hotel - trip to Washington DC for Mike Poling funcral §24.66
Travel agent fee for hooking flight from KC to Washington DC for Mike Pollng funeral $31.00
Travel agent fee for bookIng flight from Washington BC ta KC for Mike Poling funeral - i $15.00
WiFi during trip to Tesla/Sungevity meetings in Oakland, CA 9-30710-2 2014 51695
Travel faod for Mike Poling’s funera) (company employee): . §2.00
airfare for visit to Columbus, OH on 10/8-9/2014 re: Transource $659,20
airfare on Southwest for travel to Columbus, OF for Transouree meating $462.20
airfare on Southwest te Columbus, OH for Transource mecting on Novemnber 12 $200.00
) alrfare to Columbus, OH for A[-.P/K!cwilt bemo $659.20
airfare to Columbus, OH to attend the Transource mectinjg:" 565800
airport parking at KCI while trnveling o Co!umhus, OH for Transource meeling $39.80
alrpnrt parkfng while in Columbus, O nnendlug the Transource meeting $28.49
T airport parking while traveling to Columbus, O for the ABP/Kicwittdemo ) $37.00
breakfast while in Columbus, OH auendmg the Transcurce mecting. $9.00
business breakfast with johin Olander of Buras & Mct)onnell re: Transource $26.50
business dinnes with Julie
Shull, Todd Fridley, Farrest Archibald and Ted Pfisterer with ECH alang with AEP folks: Mike Higgins & Bryan Hanft re: Transource $21641
business lunch at Bristol with Tedd Fridley regarding “Transource $55.01
CRH-S8-5
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rusmess lunch at O'Malley’s In Weston, MO regarding latan/Nashua Line with Erin Pogue.mfigglns, M. Elliott, Julle Shuli, Rick
Albertson $176.00
Busingss unch at Shadow Lien Lol Ulub vtk )i Shay and Vet Uskvig and Joe Plubiell of BIEEK & Vaatch A0 |
cab fare in Columbus, OH from meetiag place to airpnrr while altendingTransource‘ﬁ;éetrngs $75.00
" Jean fara while in Calumbus, OH for the AEP/Kicwitt Demo £56.76
goff cart at Shadow Glen vaith Jim Shay and Joe Mubell & Dean Oskvig of Bfack &Vealch $25.04
hotel and faod expense while in Ca]umhua, OH for the Transource meeting $306.96
hotel expcnse at the Hilten Hetcl Columbus Bowntown while traveling for AEP /Kiewetx Demo £304. 23
hotel expense whitc in Columbus, OH attending the Transgurce Meeting ) 524558
misc. cash used for travel while in Columbus, OH attending the Transource Mee!ing - $15.00
) Ipcrmnai expense $6.17
personal items purchased at Target Mislakeniyused T&E card instead of perzonal card. . ) 516996
rjt alrport mileage for travel 0 Columbus, Ol for a Transource mccltng $2240
rftalrport mi!cage for travel to Co!umhus H for Transource meeting ) i 32240
r/t business m1lcagc to leerty Memorial for KL’E‘ Rusiness ?Pan Update Méeilng $2.24 e
rlt mlleage {or the fatan - Nashua Land Acqursinon elcbratory Dinner @ Trezo Mare; 4105 N. Mulbarry Drive, KCMD 64116 %616
o T/t mlleagc for Transourco teamn dinner at Tack Stack's BBO/4747 Wyandolte, KCMO o $5.04
r/t mileage for visit to the Nashua Substation for the lata n/Nashua site visit T $67.76
|~ {r/tmileage 1o attend LaCygne Environmental Frojectican bullding galf outing at Herltage Goll Course $31.36
1/t inifeage to First Watch in Ovesland Park, KS with john Olander of Burns & McDonnell re: Tra nsource ~ $19.60
- r/t mileage to the airport for travel to Co]umbus. Ot for the AEP and Kiewett Demo $2240
room service while > staying at the Hilton In Columbus while attendipg the ALPiKlr;i;élt demo $21.30
taxi fare while in Calumbus, ON auending the Transource Mecting o $30.03
tps in Columbus, OH while traveiing for the ABP/Kiewitt demo o $4.00
T tips while fn Columbus, OH attending the Transource meeting. $9.00
N United Way Thank Yeu Lunch for Greg Lee for his service to United Way $42.97
Personal $75.00
IDINNER: Transource, ftights severely delayed, Columbus, OH §21.97
Mistakenly used CC ' ’ T $9.48
Personal B B $136.33
| [Personal dinner expense ' $131.05
| |Taxi: Transauree, Golunibus, ON 6/24-25/2014 $25.00
Business meal at E&] to discuss Solar $559.20
Business meal meal w/ Randy Wistho!T Kansas Ctty Zoo $36.06
|Business meat to discuss KC chm solar announcement Atiendees iish::i oit receipt. 390.00 *
“{Business meal w/ Brightergy. __ $20.82 )
 [Business meal w/ Sungevity. Attendee Jist attached. i £1,645.86
Business Meal: Meeting w/ Jackie DeSovza regarding KC Zoo. $4.19
"~ |Food & Beverage for KCPEL Suite at Arrowhead for Customer So!utwns and Tier 1 Custemers. Altcndee Tist attached. 1 $1,35000
Mileage to Kaulfman Stadium to host KCP&L Suite. ) $8.96
Mileage to Zoo for Zoo Cabinet meeting. sloeg
Parkmg -husiness dcvcloplnenl teip with KC Royals pcrsonnel oy $37.00
Purchase of additional tickets for cumpany guests toattend foothall game at Arrowhead:” $51.30
T rurehased beverdge for Jason Booker an KC Royals trip. R - 8799
TVOUIIUW L T UL TESS GATEY COII oy o (e U V05 GO RS NECU B GoTT AnTIReT T Jeners o oy T YIeuy T
Rbnndu-lp mileage less daily commule to altend Solar meeun_é_at Arrowhead. $9.04
Round7if miledge 155 dafly comntite fo aitend Zoo Board Develapment Lommitiee Meeting and Fundrasing Meeting.— 310.08
Roundtrlp lm!eagc less da!iy commule to attend Zoo hxecull‘!c Commite Board Meeling. SlD 17
" |Round trip mileage less daily commute to host KEP&L Saite at Kauffman Stadlum SB 96 )
- Roundtrlp mileage less d'iii_y commute to hiost KCP&L Suite a1 Sprint Center, (’ommunity/(}ovemment Aﬂ'mrs N _320.16
Roundmp mileage to host KCP&L Sulte at Arrowhead for Comltwnily Relattons, T 5904
Roundmp milcage to Host KCPL Chicfs Suite : ) 59.04
Roundtrip te attend 101 Awards mccring at )‘irrewhead and KC :!ou Budgct l‘-leeting at Zoo. $896
"R Mecting w/ KC Zoo $9.52
RT miteage less distance to home for solar meetmg at Kaullman stadium 5$8.96
T mileage to Zoo Board Meeting at Kansas City 200, $10.08
RT Mileage to Zoologleal District Meeting, T $10.08
RT ta Kauffiman stadium to host KCP&L Suite. T $33.60
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RT to Topeka less miles from home to meet with KS State Senaters

$71.60
RT travel less differcnce to attend KCP), sponosred table at 101 awards i $20.16
. Shipped suite tickets o guest, - - o $45.02
BB Souvenirs for guests of KCPRL suite at Kau[l’mnn Almndce Vst attached. . $189.61
B Transportatfnn-business dcvempmcnt trip with KC Royals personnel. $51.15
Travel back (to meemg at¥e due] from 'E‘anmm, Osage Beach, Mo for Missouri Chamber ofCommcerce anirunmental Conference. 88792
Travel DC for Mike i’uiing s funeral (company employee). : . §:120.UD
‘Travel food for Mike Poling's funeral {company employcc). $2.53
‘Travel meat - business development trip with KC Royals personnel, o $6,68°
Travel meal-business development trip with KC Royats'persomﬁel. $3.75
Travel to Arrowhead, KC Zoo far business meetings: ! $5.60
: Fravel to Tanlara, Osage Beach, MO for Missour} Chamhber of Commcerce i:nvlronmemai Confcmnce ___Sos.68
mf'  ]Travel to Zoo mileage less daﬁy commute to attend Zoo Borad Mecting. ’ $10.17
-+ |Zoolgokcal District Meeting-KC Zoo - $10.35
Afrfare for Scolt's Night from KC to Seattle to attend lhe BNSF's Great Pacilh: Train Ride, July 17 - 20, $505.13
B Attended the Working Families' Friend Annual Golf Tournamcnl at The National Golf Course- $19.60:
: Attending the AABE 14th Annual Gelf Tournament, Shoai Creek Golf Course - $15.68
- Baggage feo from Alaska Alr on returning Bight from Whitelish, MT to KC afiet attending the BNSF 'I‘rarn rnp, Iuly 17-20 $25.00
: Hotel on 7/17 - 1% while attending the BNSF Trafn Trip, July 17-20, Seattle WA to Whilefish, MT - $695.28
T [RC Airport patking While attending the BNSF Tram iip, |uly 17-20, Seattle, WA'tS Whitsfish, 7™ 1 s7500
: Travel agent fee for Airfare for Scott's [light [rom KC fo Scautle to attend the BNSF's Great Pacilic Train Ride, July 17 - 20. $33 )
. |Travel Agent Fee for Scott Ilcidtbrink‘s round- trip ticket from KG to Seattle to Mnntana hack to K€ (Juiy 17-20) - Wil bie credited after]
plans aro changed. _ . : 533 50
~.. |LaCygne/Transeurce Personnel Mceﬂng 4105.88
Royals Sufte - Regulatary Team Bullding event - LA Dodgers $30646
Team Building Cuting - KC Royals Game - Reyals v. White Sox $441.20
. [r/tmileage ta Plaza for AliConniect meeting. - o $5.60
r/t mileage to the Boy Scouts of Atherica olfices for Exploring Divis!nn meeting. - $1658
r/tmileage to the Boy Scouts office to attend the Exploring Div. Binner & Awards - - .- . $16.24
Food for Rayals Suite, Business development Transource Attendee List attached. - $21.75
: ! : $17,652.24
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Staff ExpeﬂfWitn'éss: LS8 AL KICINET cocvevevienesirersnsessssssssssrssns sesssssessssesasssnsesssnsans 51
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29. KCPL and Great Plains Officer Expense Report Adjustment

In its review of KCPL responses to Staff Data Request Nos. 0339 and 0341, Staff
reviewed several Great Plains/KCPL officer expense teports, Staff found that several charges to
KCPL's cost of service by Great Plains/KCPL officers appeared (o be imprudent, unreasonable,
excessive, and incorrectly allocated to KCPL's regulated accounts. In several previous KCPL
rate cases Staff has also found problems with the prud'ence, excessiveness and reasonableness of
KCPL and Great Plains officer expense report charges. Staff is aware of atterpts by KCPL to
mitigate the detriment to its customers from these types of expenses, including, in a previous rate
case, KCPL making rate case adjustments to remove all officer expense report éharges. In
response to Staffs concerns in these prior cases KCPL appeared to implement internal control
procedures designed to reduce the risk of unreasonable, imprudent and excessive officer
expenses from being charged to KCPL ratepayers. It seems KCPL has either failed to continue
with these internal control measures or the measures are ineffectively administered,

Staff questioned KCPL on the appropriatencss of a selected small sample of officer
expense report charges in Staff Data Request No. 0502. Just a few of the charges that Staff
addressed in Staff Data Request No. 0502 were:

a. Thousands of dollars in iPad purchases acquired through an expense report
instead of normal procurement processes where the charges were expensed
instead of capitalized as required by nomal accounting procedures;

b, Over $700 in meals expenses re!ated to an employee baby shower in Kansas
City;

¢. A 3327 dinner charge for a meeting between a KCPL cmpioyee and a Kansas
City Royals official; .

d. A $270 dinner charge for a KCPL employee and a former Great Plains/ KCPL
Ch!ef Execunve Off' cer at Sulhvan s Stcak House m Kansa_s Ctty, _

¢. Meal charges associated with Allconncct Inc. non-regulatcd operations
charged to regulated cost of service;

f. A $293 meal charge for a KCPL employee and a former KCPL employee to
discuss governmental affairs at Capital Grille in Kansas City;

g. A $659 meal for a customer meeting at Capital Grille in Kansas City;

h, A $1,120 meal at Capital Grille in Kansas City for a Public Affairs and
Marketing Retreat; and

Page 159
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i, A$530 unexplained restaurant charge for a business development meeting at
Piropos Briarcliff in Kansas City.
On March 24, 2015, KCPL notified Staff that it will be making in its cost of service true-up
filing an update to its adjustment CS-11 in the amount of $117,422. This update is to remove all
eight Great Plains officer (not KCPL officers) expense report charges from KCPL's test year
expenses. KCPL advised Staff that the expense report charges of the eight KCPL officers will

:'not be adjusted, KCPL also indicated that the adjustment will correct a KCPL officer expense

report charge that was made to KCPL's books and records that should have been made to
Transource Missouri's books and records. Transource Missouri is an affiliate of KCPL.

' The fact that these costs were incurred, approved, paid, and charged to accounts that
would qualify for recovery from KCPL customers raises a concemn regarding KCPL’s other cost
of service expenses that have not received the same level of sbrﬁtiny as the officer expense report
charges. The officer expense report transactions occur at the highest leve! of authority and
control of KCPL’s costs. These costs would not be removed without Staff's audit. These costs

‘were not removed from cost of service through, KCPL’s own internal controls, seeking to find

and remove inappropriate, excessive and imprudent officer expenses. These costs are only being
removed as a result of Staff’s audit of the costs that KCPL asserts are reasonable and prudent and
appropriately charged to ratepayers.

. This is not a new discovery by Staff as Staff identified this practice and was assured
previously by KCPL that the practice was bemg corrected. Infonnatlon in this case provides a
strong mdxc_atlon that KCPL did not adequately review officer expenses prior to filing this rate
case, let alone address this matter before the expenses were incurred, paid, and charged o

regulated expense accounts,
Because KCPL’s mtemal controls are meffectwe and KCPL has been awate of the

defi ctency from pr:or cases, Staff has dec:ded to remove 50 perccnt of all KCPL and 100 perccnt' B

of Great Plains officer expenses c]:arged to fest year regufaled accounts in this case. This
adjustment will provide a high level of the assurance that no unreasonable costs have been
included in customer rates and should provide KCPL with an incentive to improve its controls
to provide reasonable assurance that officer expense report charges made to KCPL's
regulated accounts are reasonable, prudent, not excessive and correctly allocated without a

Staff inspection.

Page 160
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Surrcbuttal Testimony of
Charles R. Hyneman

Q. Has the Staff filed a complaint ¢ase with the Commission related to KCPL's
relationship with Allcohnect?

A. Yes, The Staff filed a complaint casc against KCPL on May 20, 2015 seeking
that the Commission order KCPL to cease its relationship with Allconnect. The Staff finds
significant detriment to KCPL's regulated customers as a direct result of KCPL's dealings
with Allconnect, The Staff is secking to profect KCPL's Missouri regulated customers from
KCPL's imprudent management actions causing a detriment to its regulated customers.

Q. In addition to the ratepayer detviment suffered as a result of KCPL's customers
being transferred to Allconnect, does the Staff have additional concerns with Allconnect?

A. Yes. KPCL's association with the servicing of the GPES contract with
Allconnect has resulted in an additional violation of the Commission’s Affiliate Transaction
Rule related to the protection of customer information. -

Q. Please explain.

A, When KCPL customer service employces transfer customer calls from the
KCPL Call Center to Allconnect's facilitics and employees, it is also {ransferring customer
information without the customer's permission. 4 CSR 240-40,015 Affiliate Transactions
paragraph (2)(C) states that "Specific customer information shall be made available to affiliate
and unaffiliated entities only upon consent of the customer or as othenwise provided by law or

commission rules or orders." KCPL provides Allconnect with specific customer information

without the consent of the customer.

Staff's Consolidated Corporate Allocations/Affilisted Transactions Adjustment

Q. What is KCPL witness Klote's response to the Staff Adjustment 5, which is

Staff's $750,000 Conisolidated Corporate Allocations and Affiliate Transactions adjustment?

Page 36
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Charles R, Hyneman

A, Mr. Klote addresses this adjustment at pages 32 through 40 of his rebuttal
testimony in which he characterizes the adjustment as "unceasonable."

Q. Why docs Mr. Klote find Staff Adjustment 5 to be unreasonable?

A. Mr, Klote believes the .zldjuslmen-t is arbitrary, He also believes that Staff has
overstated the level of KCPL's noncompliance with the Commission's Affiliate Transaction
rule, and that Staff has overstated the degree to which KCPL is currently, or will in the future,
be engaging in non-regulated operations.

Q. Does Stafl Adjustment 5 include the approximate $140,000 in GPE officer
expenses that, in response (o a Staff Data Request, KCPL proposed to remove from its cost of
service in this rate case?

A, No. KCPL made the decision that it would not provide justification for certain
officer expense report costs addressed in Staff' Data Request No. 502 ("DR 502"). KCPL
decided just to remove these costs form this rate case and stopped any further explanation into
these and other potentially related costs by its decision not 10 nddress this issuc by providing
any further response to DR 502, KCPL notified the Staff of its decision not to address the
issucs listed in DR 502 on or sbout April 6, 2018,

Based on certain expenses charged by just one KCPL management employee, Staff
asked a series of questions in an attempt to understand the business purpose of the expenses o
how these expenses received approval to be paid under KCPL's internal control procedures.
It is interesting to note that KCPL chose not to justify any of these charges as having a

legitimate business purpose, but nonetheless approved these expenses, paid these expenses

- and charged them to regulated utility aceounts where, unless challenged, the costs would have

been included in cnstomer rates,
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ltem = TragAmt  Merthant ~ longDeser )
1 35447 APPLESTORE bR283 ‘Ipads far KCP&L Corp Communications 1earn.
4 52,200 GAEATER KANSAS CY CHE ‘Reglstration fge for Lhe Greater KCChamber of Comm teadarship Exch
30 3,119 CCAPITALGAILLEQONBOISO " Markeling® Public Affalrs teadership Relieat, LISt attached,
4 $01%  CAPPLESTORE #A283  IPad{sr Comimunleations weam.
5 ) $916°  MGM GRAND/CRAFTSTEAX  Travomealat Et!Conlercnce. M(cndcuhst atlached toreceipl.
G :  $B15  NYATTHOTELSBOSTON ttatel for CCIF Conference In Boston,

70 $797  CHESAPEARERNERGYARIN MPACustamer Research Teipto QMahoma Clty. Mtendeelist attached.
8 . $738  12BAIMORE  Business Meal:Babyshower for (REDACTED). Attendee list attached.
» | %659 wlTALGRnl(OOBSOISQ ‘pusiness Meal RE: :Customer Mealing RE: Guestlist atached.,

10 ° 3611 PIROPOSIMARCLIFF  -Business meetingto disucss KC¢lly projects. Atrendea tist on receipl page,
i ; 3559 DELFRISCOSMAGIS | ‘Business meal aLEE! Lo discuss Salar
A2 $540 PIROPOS BRIAMCLIEF  Pusiness development meeting.
13 $504  SOUTHWEST . ‘l’ravel(o(hlcagoﬂtearlsn&ﬂmo;s .
14 © %482 . SOUTHWEST Arfare to Chlcago for meeling with Btldch!ﬁtesv
15 i §454 souergsr_ . RfFbusiness travel to Ok.lahumaCleorCuslnmeeExpmencemp
17 ¢ 5411 ATEYSTEXT2PAY Companycel phong data usoge. e
180 5405 WARWICKAMLERTON HOTEL Lodging/Chlcgo/ies tland Dialogues
19 $355  FINANCIALRESEARCHINST :Purchase BigBookofllsls
20 $344  sOUTHWEST - AlsfareforMedio Conferencein St auls, . i
L2 5337 CAPITALGRILLEOO | Buslness development maecting. Attendee list attached
.22 $am suuwmsstzmnoasass Binnarw/ (REDACTED). KC Rovals i
{23 5313 BRISTOL 162 Business Meal; Ameren B

24 . $316 CAPITAL GRILLEGDORG1S0  Qusiness Mealw/{AEDACTEC) ol WPAResearch to dicuss Ccuttamerresearch,
2% $301  THEMAJESTIC RESTAURANT Gusiness meal todiscuss Ifactor additonal attendees onreceipt.

26 $203 CAPITAL GAILLEGODBOISC “Gusinass meal with (REQACTEO O ditcuss govaerament alfales,

7 $793 ATATUHEXTIRAY 'PayrncnlIcr<ompan','suppotl:édeletuon'i:devite

28 _5292 ) 5;\!&1'!5)(1‘295\: _ . .Pavmenlfortomp;nvpmvzdedatenronirduvlce .

23 $287 'ijPLES\'QﬂE KROB? = lpadtqulpmom for Carporale Cnmmunltalions Team ) i
30 560 ';S'!_}tt!VAIf_IQSI.EAﬁﬂqq_S3ﬁ_5’ ‘plnner w/{REDACTED], Kansat CltyWater ,[
3% . 3263 APPLESTGRE H283 Ipad axpense for Corporate Communicaiton Team. ‘
82 1 $251 SULVANSSTEAOD0BS3GS  Dusingss Meal RE:AICoNRSCY Altandeelist attached !
35 5220 LEGAL HARBORSINE Teavel meal at CCIF In Boston w/ (RECACTED)
T 36 S10 SOUTHWEST . KC Chamber of Comin Leadarship Exch Canfin San Fransico, CA

37 $206 AYV'PAYMENT Paymet for company provided electronic device,

3a $206 AVT!PARMENT ‘Payment for company cell phone replzcement. a

ag 5106 | ATT'PAYMENT _ ‘Replacameat of (ompany cell phone.

40 5206 MITTPAYMENT {Payment for company cell phone

Reference the attached Excel spreadsheet which lists ceftain e'(peuse report charges and questions listed below
related to those charges:
A Nos, 37-40, please explain the reason for over 3800 in cell phone charges

B For all meal charges, plense provide he cost per person, the nane of the person
who approved the charge and a dcscnptwn staling why the cosl was necessary lo
provide regwlated utility service

C. llem number §, was the cost of the baby shower charged to regulated customers?
1 s0, why?
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13, For the Ipad related charges. Why were iliese Ipads purchased? Have they been
and arc {hey currently being used for regulated wility operations?

E. For the Ipad related charges. Why were these Ipads not capitalized to plant in
service daccounts?

F. Mo, 2, why is this cost 1o KCPL regulated aceounts?

G. No. 18, what is the business purpose of this rip?

. Mo, 19 how is (his book related to KCPL's regulated operations?
1. No. 20), what is the business purpose of this trip?

J. No. 6, what is the business purpose of ths trip?

K, Mo, 14, what is the business purpose of this frip?

L. No. 15, what is the busiuess purpose of this trip?

M. Nos. 17,27, 28, Does KCPL pay approximately $300 10 $400 per month for one
cmployee's cell phone service? If so, is this the fair market price for one cell phoue?

KCPL's response fo DR 502, in padl, was that "[sjubsequeni to its direct filing In this case,
the Company informed MPSC Staff thal it was removing all GPE Officers expense report cosis.”
KCPL failed 1o aftempt to explain or even address any of the individual Staff questions listed above in
DR 502.

Q. How do you as an auditor respond to KCPL's response to DR 5027

A, When a regulated ulility company such as KCPL refuses to provide a
responsive answer to a Staff Data Request and also does not object to the data request that is
always a concern, In this particular instance KCPL is attempting to just substitute providing
money rather than a substantive response 1o the Staff Data chtacs(. This is even a bigger
problem for a Staff auditor,

If KCPL is unable to justify one dollar of expense for a list of expenses paid to one
employee, it is the regulatory anditor's responsibility to determine the risk of inappropriate
and cxcessive costs for all of KCPL management employees being passed on fo Missouri
ratepayers, While { increasingly view Staff Adjustment 5 to be more and more conservative,
it is made with the intent, not just to quantify Great Plains' Officer excessive and imprudent

charges, but all of KCPL's approximately [,000 managers’ cxcessive charges, Great Plains’
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Officers set the "tone at the top" as they are in charge of creating and enforcing corporate
policies and procedures., The risk that all KCPL managers behave in a similar manner as
GPE officers is extremely high, If KCPL is not enforcing its cxpense report policies on
Great Plains officers, there is absolutely no reason to believe it is enforcing these policies on
other KCPL managers,

Q. Why do you consider the $750,000 total company amount of Staff
Adjustment 5 to be conservative? |

A The fact is that KCPL could Justify none of the $23,000 in officer expenses it

was asked to justify in DR 502. In DR 502, Staff inquired about a small number of

tansactions for only one KCPL management employee. Given this fact, it appears the Staff

may have underestimated the overall level of inappropriate, imprudent, excessive or
inappropriately-allocated costs in KCPL's test year regulated books of account, There is also
a strong indication that further and more extensive work in this area needs to be conducted in
this area in the future, |

'fhc Staff's consolidated corporate allocations and affiliate transactions adjustment is
designed to protect against the risk of inappropriate charges in all phases of KCPL's corporate
operations, not just management expense accounl cxpenses. However, when you add the
Staff’s $750,000 adjustment to the $140,000 removal of‘ GPE expenses, the tolal is $890,000.
The amount $890,000 divided by KCPL's 1,000 management employees only protects the
ratepayers from a maximum of $890 per management employee of imprudent, excessive and
inappropriately allocated corporate charges in the test year, Given that Staff Adjustment 5
was not desighed to caver only excessive and imprudent KCPL management expense yeport
charges but also under-allocation of residual corporate overhead charges, there is little doubt
that the Stafl's adjustment could be much larger.
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Q. Did you consider a much larger dollar amount for Staff Adjustment 52

Al Yes. However, at that time 1 did not realize .the sevetity of KCPL's corporate
allocations issues. Also, I gave consideration that KCPL and Staff had made progress in the
devetopment of an agreed-upon CAM and that KCPL. did put a General Allocator into effect
in 2015, These are some of the considerations that were considered at the time Staff
Adjustinent 5 was made in the Staff's Cost of Service Report.

Q. Are there other considerations that should be considered other than the dollar
amount of the management expense account charges?

A, Yes. When employee expense report expenses are inappropriately charged or
allocated, that is an indication that the salarics and benefits of the member of management are
also inappropriately charged. As an example, when KCPL management travel to Little Rock
Arkansas to meet with members of the Southwest Power Pool (SPP), KCPL routinely charted
this travel costs lo Operating Unit 10106, which is then allocated to KCPL and GMO
regulated operations, Logically, the KCPL cmployces wiwo made this trip would also charge
their payroll and benefit costs to only KCPL and GMO. However, Transource is also a
regulated by the Federal Encrgy Regulatory Commission and is a member of SPP.
As explained above, Transource would also benefit from KCPL management's meetings with

the SPP represcntatives just as KCPL and GMO would benefit,

Q. How do you respond to Mr. Kloie's assertion that your adjustment was
arbitrary?
A. Merriam Webster's online dictionary defines "arbitrary” in part as "not planned

or chosen for a particular reason: not based on reason or evidence: done without concern Jor

what is fair or right™ 1f that is what My, Klote had in mind when he characterized this
adjustment as arbitrary, then | disagree.
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This adjustment was planned with a reason to protect KCPL's ratepayers from
excessive, imprudent or inappropriately allocated charges. The adjustment was based on my
revicw of hundreds of documents related to KCPL's corporate cost allocations and affiliate
transactions. The adjustment was based on my reliance on extensive work over several years
on KCPL's corporate aflocations and affiliate transactions, including KCPL's current CAM
case. This adjustment is also based on the length of time that KCPL has had problems with
non-compliance with the Commission’s affiliated transaclion costs as discussed in prior
testimony rc.garding the improper handling of Uhe Crossroads and GPP transactions. Finally,
this adjustment was certainly done with concern for what is "fair" and "tight".

Q. Has M. Klote in previous KCPL rate cases reviewed and removed cerfain
KCPL management expenses from KCPL's requested cost of service in those rate cases?

A. Yes. This is not a new problem with KCPL. KCPL's lack of internal controls
over its management expense accounts has been a problem for years going back to at least
2006, Bascd on the problems found by Staff in Case No, ER-2007-0291 and problem areas
found by KCPL's own internal auditors, Mr. Klote and another KCPL employce were
assigned to review all, or a very significant number of officer expense reports and remove
inappropriate charges through a cost of service adjustinent in its rate case.

Q. Did Mr. Klote perform a similar review in this rate case?

A, Staff has scen no evidence of such a review. If Mr. Klote performed such a
review, then he certainly would have found many of the same imprudent, excessive and
inappropriately allocated costs that I found during my review. .

Q. How do you respond to Mr, Klote's characterization of that Staff has overstated

the level of KCPL's noncompliance with the Commission's Affiliate Transactions Rule?
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A, 1 have addressed KCPL's significant lack of compliance with the Commission's
Affiliate Transactions Rule. T have summarized some very significant violations (Crossroads
and GPP) that should convince anyonc with an understanding of the Affiliate Transactions
Rule and utility operations that KCPL has in the past and continues to exercise liltle or no
internat control suppotted by effective policies and procedures designed to ensure compliance
with the Affiliate Transactions Rule.

Effective internal control would detect and prevent inappropriate expenditures and
related booking of such costs, as well as identify the individual(s) or culture (e.g,, lack of
instruction or the following of directives) responsible for the problem. I have also listed
specific current Affiliate Transactions Rule violations between KCPL and Great Plains related
to what I consider KCPL's forced business relationship with Aliconnect, Inc.

Even in response to several Staff data requests in this case KCPL admitted
noncompliance with the Affiliate Transactions Rule by stating, in effect, that KCPL needs
Staff's help o record corporate allocations and affiliate transactions correctly, KCPL's exact
gesponse was "The Company and Stafl personrel have made significant progress in
establishing an agreed upon CAM which the Company expects will improve consistency of
coding going forward." (KCPL-GMO responses to Staff Data Request Nos. 559, 564, 565,
566 and 567).

. It is difficult to undersiand how Mr. Klote can state that the Staff has overstated the
level of KCPL's noncompliance with the Commission's Affiliate Transactions Rule given the
fact that KCPL admits it cannot even record corporate alfocations and affiliate traﬁsactions
cortectly withoul the Staffs assistance in creating a revised cost allocation manual and

offective internal controls. As with the level of Staff's $750,000 adjustment, the Staff's
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~ characterization of KCPL's noncomplisnce with the Affiliate Transactions Rule is not

overstated, but likely significantly understated.

Q. Was KCPL's response {o Staff Data Request No. 502, or the other Staff’ Data
Requests noted above, the only Stafl data requests where KCPL failed to explain or justify its
management's corporate expense account charges?

A. No. Staff Data Request No, 560 ("DR 560") is another example. The Staft's
questions submitted in DR 560 and KCPL's "non-responses” arc provided below. In DR 560
the Staff attempted to obtain information whether certain expenses incutred by its employees
were in compliance with Greal Plains-KCPL Procurement policies. KCPL refused to address
this Staff question related to internal controls and policies.

Staff Data Request No. 560
I. Reference Expense Report 0000038916, Was the purchase of
IPads for KCPL’s Corporate Communications Team on
December 16, 2013 in compliance with KCPL's Procurement
policies in general and its procurement policies for computers in
particular? 2. Since this charge was booked to Operating Unit
101106, how does the use of these IPads for the Corporate
Cominunications Team only benefit KCPL and GMO’s
regulated wtility operations? 3. If this purchase does not only
benefit KCPL and GMO’s regulated operations, why was it
booked to Operating Unit 101016 and account 9212 4. Please
provide the name of the KCPL employee who approved this
- purchase, 5. Was the approval made prior to or subsequent to
the purchase? 6. Please provide a copy of the KCPL policy
which allows KCPL Officers to purchasc computer equipment
on their expense reports, 7. Please provide a copy of all KCPL’s
internal controls which reduces the potential for employees to
charge to Operating Unit 101106 Utility Mass Formula, when
the charge should be to 101105 Corporate Mass Formula, 2.
Reference expense report 0000038628 and the November 11,
2013 "business meeting” with . . . and a KCPL employee at the
Sullivan's Stcak House in Leawood Kansas charged to account
921 101106 Utility MASS Formuls 1. Who is . . . and what
services did he provide to KCPL? 2. Please describe these
services in detail, 3. Since the charge was made to Operating
unit 101106, pleasc cxplain in detail how these charges benefit
only KCPL and GMOQ regulated operations and not GPE
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i businesses in general. 4. Has KCPL ever entered into a contract
2 or agrecraent with . . .7 If yes, please provide a copy. If not,
3 why did KCPL believe it was necessary to charge KCPL and
4 GMO ratepayers to meet with . . . DR requested by Chuck
5 Hyneman (Chuck.Hyneman@psc.no.gov).

6 KCPL Respouse to Staff Data Request No. 560

7 The Company made an adjustment to reduce rate recovery of
3 GPE Officer expenses by approximately $67k (Missouri
9 Jjurisdictional) in recognition of inconsistent coding of expenscs
10 during the test year. The Company and Staff personnel have
il made significant progress in establishing an agreed ypon CAM
12 which the Company expects will improve consistency of coding
13 going forward, The charge questioned above should have been
14 coded to Operating Unit 10105 which would have spread the
15 cost across all Business Units (including non-regulated units).
16 Q. Do you have a response to KCPL's answer to Staff DR 5607
17 A.  Yes. In instances where KCPL refused to respond to basic requests for

181 information, any auditor, cspecially a Certified Public Accountant, is cxpected to approach the
19§ audit area with an even higher-than-normal level of professional skepticism. That is how
200 Treactedto KCPL's responsc to DR 560 as well as the other responses described above,

21 Q. Are Certified Public Accounlants (“CPAS") required to adopt and maintain an

22§ attitude of professionalism in the conduct of audits of financial Slhtcmcnts?

23 A, Yes.

24 Q. AreyouaCPA?

25 A, Yes, M Klote is & CPA s well,

26 Q. What regulatory standards require the application of auditor professional

271 skepticism?
28 A. It is required by the Public Company Accounting Oversight Board (PCAOB)

293 audit standards. The PCAOB was established by Congress to oversee the audits of public

30§ companics in order 10 prolect the interests of investors and fiuther the public interest in the
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preparation of informative, accurate and independent audil reports. As noted in the attached
Schedule CRH-s6, Staff Audit Practice Alert No. 10, Maintaining and Applying Prafessional
Skeplicism in Audits, December 4, 2012, professional skepticisin is essential to the
per[‘ormahce of cffective audits under PCAOB standards. PCAOB standards requive that
professional skepticism be applied throughout the audit by each individual auditor on the
cngagement team,

Q. Does it appear to you that KCPL and GPE officers set the appmpria{e. “tone at
the top" when it comes to the incurrence of expense account charges?

A. In my opinion, no, KCPL and Great Plains officers are supposed to sct the
example of prudent behavior in the incurrence and approval of expenses charged when
travelling and when incurring or approving costs for purchases, travel, and for meals and
entertainment in the local area. As discussed above, KCPL and Great Plains officers set svhat
is referred to as the "tone at the top” as it relates to incurred expenses. This means that as
KCPL non-ofﬁéer employees are awarc of the standards actually used by KCPL and
Great Plains officers to incur and record cxpenses, they too will adopt and adhere to those
same standars,

For example, if one officer incurs cxpenses in one month but does not submit an
expense report until seven months later, this officer cneourages his/her subordinates to do or
even accept this same poor internal control practice. KCPL has a policy for timely submittal
of expense rcports with the indication that reimbursement will be denied if proper
documentation is not submitted on a timely basis. Likewise, if one officer purchases items
such as computers without going through the proper procurement channels, that officer
cncourages other employecs to follow histher example. A final example is when an officer

incurs excessive meal costs and charges, including alcohol and charges not allowed by
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Company’s policies, and allows these costs as expenses to be recovered by ratepayers.
This officer only encourages employees to follow his/her example instead of following
Company policics.

Q. What is the concept underlying the "tone at the top"?

A, I should point out that I am only referring to the principle of the "tone at the
top" in this testimony as il relates to the reasonableness and prudency of KCPL and
Great Plains management's internal controls over its employee expense reimbursement
process. [ have not found nor am I implying KCPL has engaged in any unethical bebavior.

Tone at the top is the climatc gencrated by an organization’s leadership. It is
well understood that the tone set by management has a significant influence on the employees
of the organization, The behavior and actions of the employees will naturally gravitate
toward what they witness in their supervisors, line managers, and upper management.
“Tone at the top" is also an impottant component of a cm;pany's internal control
envivonment. The tone at the top is sel by all levels of management and has a trickle-down
effect on all employees of the company. Setting the proper tone starts with managers at all
levels lcading by cxample. As it relates to this issue, KCPL leaders should demonstrate
through their own actions their commitment to ensuring only reasonable and prudent
employce expense accdunt expenses are approved and reimbursed. Management cannot act
contrary to this commitment and expect othexs in the company to behave differently.

Q.  Is there an cxample where a Great Plains officer incurred expenses in one
month but did not file an expense until seven months later?

A.  Yes. The Staff found the following examples of extremely late submission of

expense reports that are repeat violations of KCPL's policies,
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1. Officer incurred expenses in May 2013 (0000036408) the date of
the expense report was October 16, 2013 and the of¥icer signed
attesting to the aceuracy of the expenses on Deceinber 30, 2013,

2. Officer incurred expenses in June 2013 (0000036729) the date of
the expense report was October 20, 2013 and the officer signed
attesling to the accuracy of the expenses on December 26, 2013,

3. Ofticer incurred expenses in July 2013 (0000036734} the date of
the expense report was October 29, 2013 and the officer signed
altesting to the accuracy of the expenses on December 26, 2013,

4, Officer incurred expenses in September 2013 (00600036742) the
date of the expense report was Oclober 29, 2013 and the officer
signed aitesting 1o the accuracy of the expenses on December 26,
2013,
Q. Has KCPL management been aware of significant problems with its
manageiment’s freatment of expenses for several years?

A. Yes. In response lo Staif Data Request No. 162 in KCPL rate case No.
ER-2007-0291 Staff received a copy of Great Plains Encrgy Services Kansas City Power &

Light Officers and Dircclors Expense Report Review dated Januavry 17, 2007. One of the

Audit steps in this KCPL Internal Audit Departient review was to verify that "All expenses

should be coded to the correct account and given a sufficient description stating the business
purpose, KCPL internal auditors found that "12 out of 33 (36%) Officer expense reports did
not have the correct account coding on them, lt- is the employee's responsibility for coding
expense reports correctly and Corporate Accounting's xespousibility for providing support and
training to employees to ensure that expenses are coded correetly.”

Another significant finding by KCPL's internal auditors in 2007 that continues to exist
today is that "it was difficult to determine the business purpose by the description provided on
some expense teports.” In my review of KCPL and GPE management expense reports in this
rate easc audit [ have found many charges which would seem to have a questionable business

purpose. When I inquired to KCPL for the provision of the business purpose of some of the
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questionable charges, KCPL could not or it decided not to provide the business putpose for
even one of the charges,
Q. What was the overall assessment of KCPL's internal auditors in its 2007
review?
A, The Overall Assessment of KCPL's internal auditors was that:
Based on testing performed, at the time of our fieldwork,
it appears that controls over Officers’ expense reporting
needs improvement. For the Officers’ expense
reimbursement process, the review noted several
cxpense reports that were not in compliance with the
Policy. Specific areas not in compliance included lack of
required receipts, incorrect coding of expenses, and

spousal travel without evidence of adequate approval
and review,

Q. Given KCPL's past problems with its officer expensc reports does it appear to
you that KCPL's internal audit function is performing effectively?

A. No. I wouid assume that given KCPL's past officer expense report problems
that KCPL's Internal Audit Department would make it a priority to audit KCPL's officer
expenses regularly and ensure past non-compliance issues were addressed and corrected.
My review of KCPL's officer expense reports in this rale case shows that these actions are not
taking place. |

Q. Did you question the business purpose of a particularly questionable charge by
a member of KCPL management?

A. Yes. KCPL apparently approved the paymenl, reimbursed one of its
employces, and charged to KCPL and GMO ratepayers for travel to a Board Retreat for an
organization not related to KCPL or regulated operations or the utility industry in general,

1 inquired about this charge in Staff Data Request No, 576 and KCPL decided that it could not
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provide a business purpose for this charge. KCPL defended the appropriateness of this charge
and said it should have been allocated to all Great Plains entities, including KCPL and GMO
regulated operations in Operating Unit 10105. KCPL provided the same worded response
for Stalf Data Request No. 576 as it did for Staff Data Request Nos, 539, 564, 565, 566, 567,

and 560.

It is extremely difficult for me to understand as it should be for anyone to understand
why KCPL ratepayers should pay, in pat, aé maintained by KCPL, the cosi of a KCPL/Great
Plains Officer to travel to attend a "Board Rclrcnt" for alcampany unvelated to regnlated
wility business. Yet, this is KCPL's official position as aitested to by Mr. Tim Rush, a KCPL

wifness in this rate case.

Siaff Data Request No. 576

Reference Expense Report 0000036742, airfare for the “MEM
Board Retreat” charged to Operating Unit 10106, account 921,
1) Is “MEM” referenced ins this expense report the “Missouri
Employers Mutual,” a provider of workers compensation
insurance? 2) What docs the Missouri Employers Mutual Board
Retreat have to do with KCPL or GMO? 3) Who approved this
payment to the requesting KCPL employee? 3) Why was this
payment approved? 4) Why was the Operating Unit — Utility
Mass Formula allocated only to KCPL and GMO regulated
operations sclected as the appropriate allocation factor?

KCPL Response fo Staff Data Request No. 576

The Company made an adjustment to reduce rate recovery of
GPE Officer expenses by approximately $67k (Missoui
jurisdictional) in recognition of inconsistent ¢oding of expenses
during the test year. The Company and Staff personncl have
made significant progress in establishing an ngrced uponi CAM
which the Company expects will improve consistency of coding
going forward, The charge questioned above should have been
coded to Operating Unit 10105 which would have spread tlic
cost across all Business Units (including non-regulated units).
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STAFF AUDIT PRACTICE ALERT NO. 10

MAINTAINING AND APPLYING
PROFESSIONAL SKEPTICISM IN AUDITS

December 4, 2012

Staff Audit Praclice Alerts. highlight new, emerging, or otherwise
noteworthy circumstances that may affect how auditors conduct audits under
the existing requirements of the standards and rules of the PCAOB and
relevant laws. Auditors should determine whether and how {o respond to these
circumslances based on the specific facts presented. The statements
contained in Staff Audil Praclice Alerts do not establish rules of the Board and
do not reflect any Board determination or judgment about the conduct of any
particular firm, auditor, or any other person.

Executive Summary

Professional skepticism is essential to the performance of effective audits
under Public Company Accounting Oversight Board ("PCAOB" or "Board")
standards. Those standards raquire that professional skepticism be applied
throughout the audit by each individual auditor on the engagement team.

PCAOB standards define professional skepficism as an atlilude that
includes a questioning ming and a critical assessment of audit evidence. The
standards also state that professional skepticism should be exercised throughout
the audit process, While professional skepticism is Important in all aspects of the
audit, it is particularly important in those areas of the audit that involve significant
management judgments or transactions ocutside the normal course of business.
Professional skepticism also s fmportant as it relates to the audilor's
consideration of fraud in an audit. When auditors do not appropriately apply
professional skepticlsm, they may not ‘obtain sufficient appropriate evidence to
support thelr opinfons or may not ideniify or address situations in which the
financial statements are materially misstated. '

Observations from the PCAOB's ovarsight activities continue to raise
concerns about whether auditors consistently and diligently apply professional
skepticism. Certain circumstances can impede the appropriate application of
professional skepticism and allow unconscious biases to prevail, Including
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incentives and pressures resuiting from certain conditions inherent in the audit-

environment, scheduling and workload demands, or an inappropriate level of
confidence or trust in management. Audit firms and individual auditors shauld be
alert for these impediments and take appropriate measures fo assure that
professional skepticism is applied appropriately throughout all audits performed
under PCAOB standards.

Firms' qualily control systems can help engagement teams improve the
application of professional skepticism in a number of ways, including selling a
proper tone at the top that emphasizes the need for professional skepticism;
Implementing and maintalning appraisal, promotion, and compensation
processes that enhance rather than discourage the application of professional
skepticism; assigning personnel with the necessary competencies to
engagement teams; establishing policies and procedures to assure appropriate
audit documentation, especially in areas Involving significant judgments; and
appropriately monitoring the quality control system and taking necessary
corrective aclions o address deficiencles, such as, instances in which
engagement teams do not apply professional skeplicism. -

The engagement partner Is responsible for, among other things, setting an
appropriate tone that emphasizes the nesd to maintain a questioning mind
throughout the audit and to exercise professional skepticism in’ gathering and
evaluating evidence, so that, for example, engagement team members have the
confidence to challenge management representations. It is also imporiant for the
engagement parther and other sepior engagement team members to be actively
invoived in planning, direcling, and reviewing the work of other engagement team
members so that matlers requiring audit attention, such as unusual matters or
Inconsistencies in audit evidence, are identified and addressed appropriately.

It is the responsibility of each individual auditor to appropriately apply
professional skepliclsm throughout the audit, including in identifying and
assessing the risks of material misstatement, performing tests of cantrols and
substantive procedures to respand to the risks, and evalualing the results of the
audit. This involves, among other things, considering what can go wrong with the
financial statements, performing audit procedures to obtain sufficient appropriate
audit evidence rather than merely obtaining the most readily avaifable evidence
to corroborate management's assertions, and crilically evaluating all audit
evidence regardiess of whether it corroborales or conlradicts management's
assentions. o '

The Office of the Chief Auditor Is Issuing this practice alert lo remind
audifors of the requirement 1o appropriately apply professional skeplicism
throughout their audits. The timing of this reiease Is intended to facilitate firms’
emphasls in upcoming calendar year-snd audits, as well as In future audits, on
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the importance of the appropriate use of professional skepticism. Due to the
fundamental importance of the appropriate application of professional skeplicism
in performing an audit in accordance with PCAOB standards, the PCAOB also is
continuing to explore whether additional actions might meaningfully enhance
auditors' professional skeplicism.,

Professional Skepticism and Due Professional Care

Professional skepticism, an allitude that includes a questioning mind and
a critical assessment of audit evidence, is essential to the performance of
effective audits under PCAOB standards. The audil is intended o provide
investors with an opinion on whether the financlal statements prepared by
company management are presented fairly, in all material respects, in conformity
with the applicable financial reporting framework. If the audit is conducted without
professional skepticism, the value of the audit is impaired.

The auditor has a responsibility to plan and perform the audit to obtain
reasonable assurance about whether the financial statements are free of material
misstatement, whether caused by error or fraud.¥ This responsibility includes
obtaining sufficlent appropriate evidence fo delermine whether the financlal
statements are materially misstated rather than merely looking for evidence that
supports management's assertions.?

PCAOB standards require the auditor to exercise due professional care in
planning and performing the audit and in preparing the audit reporl. Due
professional care requires the auditor to exercise professional skeplicism.
PCAOB standards define professional skeplicism as an attitude that includes a
questioning mind and a critical assessmenf of audit evidence. PCAOB
standgrds require the audifor to exercise professional skepticism throughout the
audit.

Whife profassional skeplicism is Important In all aspects of the audt, it is
particutarly Important in those areas of the audit that involve significant

v Paragraph .02 of AU sec. 110, Responsibilities and Funclions of
the Independent Auditor.

#  Ses, e.g., paragraph 3 of Auditing Standard No. 8, Audlt Risk and
paragraph 3 of Auditing Standard No. 14, Evaluating Audit Results.

¥ See paragraphs .01 and .07-.08 of AU sec. 230, Due Professional
Care In the Performance of Work.
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management judgments or transactions outside the normal course of business,
such as nonrscurring reserves, financing iransactions, and related party
transactions that might be motivated solely, or in large measure, by an expected
or desired accounting outcome. Effective auditing involves diligent pursuit of
sufficient appropriate audit evidence, particularly if contrary evidence exists, and
critical assessment of all the evidence obtained.

Professional skepticism is a!sn important as it relates to the auditor's
conslderation of fraud in the audit.2 Company management has a unique abilily
to perpeirate fraud because it frequently is in a position to directly or lndlrectig;
manipulate accounting records and present fraudulent financial information.”
Company personnel who intentionally misstate the flnancial statements often
seek to conceal the misstatement by attempting to deceive the auditor. Because
of this incentive, applying professional skepticism is integral to planning and
performing audit procedures to address fraud risks. In exercising professional
skepticism, the auditor should not be satisfied wlth less than persuasive evidence
hecause of a helief that management is honest H

Examples of the application of professional skepticism in response to the
assessed fraud risks are (a) modifying the planned audit procedures to obtain
more reliable evidence regarding relevant assertions and (b) obtaining sufficient
appropriate evidence to corroborate management's explanations or
reprasentations concerning important matters, such as through third-party
confirmation, use of a specialist engaged or employed by the auditor, or
examination of documentation from independent sources.?

PCAOB inspectors contihue to ohserve instances In which the
circumstances suggest lhat auditors did not appropriately apply professional
skepticism in their audits.¥ As examples, audit deficiencies like the following

¥ . See paragraph .13 of AU sec. 316 Consrderarion of Fraud in a
Financia! StatementAudl! e P SORR R :
% AU sec. 316.08. |
& See AU secs. 230.07-.09.

4 Paragraph 7 of Auditing Standard No 13 The Audlfor’s Responses
fo the Risks of Materlal Misstalement.

¥  The PCAOB Is not alone in identifying concerns regarding
professional skepticism in audits. Regulators In countries such as Australia,
Canada, Germany, the Nelherlands, Singapore, Switzerland, and the United
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;aise concems that a lack of professional skepticism was at least a coniributing
actor:

. For certain hard-to-value Level 2 financial instruments, the
engagement {eam did not obtain an understanding of the specific
methods and/or assumptions underlying the fair value estimates
that were obtained from pricing services or other third parties and

used in the engagement team's testing related to these financial .

instruments. Further, the firm used the price closest to the issuer's
recorded price in testing the falr value measurements, without
evaluating the significance of differences between the other prices
obtained and the issuer's prices.

. The issuer discontinued production of a significant product line
during the prior year and introduced a new product fine to replace it.
There were no sales of the discontinued product line during the last
nine months of the year under audil. The engagement team did not
test, beyond inquiry, the significant assumptions management used
to calculate its separate inventory reserve for this product line.

. The engagement team did not evaluate the effects on the financial
statements of management's determination not to tast a significant
portion of its property and equipment for impairment, despite
indicators that the carrying amount may not have been recoverable.
These Indicators In thls situation included operating losses for the
relevant segment for the last three years, substantial charges for

Kingdom have cited concerns about professional skeplicism in public reports on
their inspections. Ses, e.g., the Financial Reporling Council's Audit Qualily
Inspections Annual Report 2011712, avallable at httpi/iwww fre.org.uk/Our-
Work/Publications/AlU/Audit-Quality-Inspections-Annual-Report-2011-12.aspx,
the Canadian Public Accountability Board's, Meeting the Challenge "A Cafl fo
 Action"” 2011 Public  Report, available at  hiip://www.cpab-
cere.cafenfcontent/2011Public Report EN.pdf, the Australian Securities &
Investments Commission’s Report 242, Audlt inspection program public report for
2008 - 2010, available at
hitp://www.asic.gov.aufasiciodilib.nsilookupByFileNamelrep242-published-29-
June-2011.pdfi$filefrep242-published-29-June-2011.pdf, and the Accounting and
Corporate Regulatory Authorily Practfce Monitoring Programme Sixth Public
Report, August 2012, available at
hitp:/iwww.acra.gov.sa/NR/rdonlyres/ETE2A4BF-EC46-4AB2-877D-

297D4F618042/0/PMPReport20121707 12finalclean.pdf.
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the impairment of goodwill and other intangible assets durlng the
year, a projected loss for the segment for the upcoming year, and
reduced and delayed customer orders.

. After the date of the issuer's balance sheet, but before the release
of the firm's opinion, the Issuer reported that It anticipated that
coinparable store sales for the first quarter of the year would be
significantly lower than those for the first quarter of the year under
audit. The engagement team had performed sensitivity analyses as
part of its assessment on the issuer's evaluation of its compliance
with its debt covenants, the issuer's ability to conlinue as a going
concern, and the possibility of the impairment of the issuer's iong-
lived assets. The engagement team did not consider the
Implications of the anticipated decline in sales on ils sensitivity
analyses and its conclusions with respect to compliance with debt
covenants, the issuer's ability to continue as a going concern, and
impairment of long-lived assets.

- The PCAOB's enforcement activities also have identified instances In
which auditors did not appropriately apply professional skepticism. For example,
in one recent disciplinary order, the Board found, among other things, that certain
of a firm's audit partners accepted a company's reliance on an exception to
generally acecepted accounting principlas ("GAAP") requirements for reserving for
expected future product returns even though doing so conflicted with the plain
language of the exception and the firm's Internal accounting literature. The
pariners were aware of, but did not appropriately conslder, contradictory audit
evidence indicaling that the returns were not eligible for the exception. This
illustration of a lack of professional skepficism reappsared In the firm's response
when the issue was questioned by the firm's internal audit qualily reviewers.
Although cerlain of the partners involved determined that the company's reliance
on the exceptlion to GAAP did not support the company's accounting, they, along
with other firm personnel, formulated another equally deﬁcient rationaie that
suppoded the company’s exisllng accountmg result >

Im pedlments to the Apphcation of Professional Skeptrc:sm
Although PCAOB standards require auditors to appropriately apply
professional skepticism throughout the audit, observations from the PCAOB's

o Sea In the Matter of Emst & Young LLP, Jeffrey S. Anderson, CPA,
Ronald Butler, Jr., CPA, Thomas A. Chrislie, CPA, and Robert H. Thibault, CPA,
Respondents, PCAOB Release No. 105-2012-001, (Feb. 8, 2012).
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oversight activities indicate that, as a practical matter, auditors are often
challenged in meeting this fundamental audit requirement. In maintaining an
atlitude that includes a questioning mind and a critical assessment of audit
evidence, it Is imporlant for auditors 1o be alert to unconscious human blases and
other circumstances that can cause audilors to gather, evaluats, rationalize, and
recall Information In a way that is consistent with client preferences rather than
the interests of external users,

Certain conditions inherent in the audit environment can create incentives
and pressures that can serve o impede the appropriate application of
professional skeplicism and allow unconscious bias to prevail, For example,
incentives and pressures to build or maintain a long-term audit engagement,
avoid significant conflicts with management, provide an unqualified audit opinion
prior to the issuer's filing deadline, achieve high client satisfaction ratings, keep
audit costs low, or cross-sell other services can all serve to inhibit professional
skepticism.

In addition, over lime, auditors may sometimes develop an inappropriate
level of trust or confidence in management, which may lead auditors to accede to
inappropriate accounting. In some situations, auditors may feel pressure to avoid
poten!ial negative Interactions with, or consequences o, individuals they know
(that is, management) instead of representing the interests of !he investors they
are charged to protect.

Other circumstances also can impede the appropriate application of
professional skepticism, For example, scheduling and workload demands can put
pressure on partners and other engagement tearn members to complete their
assignments too quickly, which might lead auditors to seek audit evidence that is
easier to oblain rather than svidence that is more relevant and reliable, to obtain
less evidence than is necessary, or to give undue weight to confirming evidence
without adequately considering contrary evidence, . R

Although powerful mcenﬂves and pressures exist that can lmpede
professional skepticism, the importance of professional skepticism to an effective
audit cannot be overstated, particularly given the increasing judgment and
complexity in fmanclal reporling and issues posed by the current economic
environment. 1Y Auditors and audit firms must remember that their overriding duty
is to put the interests of investors first. Appropriate application of professional
skepticism Is key to fulfilling the auditor's duly to investors. in the words of the
U.S. Supreme Court:

W See Staff Practice Alert No. 9, Assessing and Responding lo Risk
in the Current Economic Environment (Dec. 8, 2011),
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By cerlifying the public reports that colleclively depict a
corporation’s financial status, the independent auditor assumes a
public responsibility transcending any employment relationship with
the client. The independent public accountant performing this
special function owes ullimate allegiance to the corporation's
creditors and stockholders, as weli as fo the investing public. This
"public watchdog" function demands that the accountant maintain
total independence from the client at all times and requires
complete fidelity to the public trust 1V

~ However, inadequate performance of audit procedures may be caused by
factors other than the lack of skeplicism, or in combination with a lack of
skepticism. As discussed further below, firms should take appropriate steps to
understand the various factors that influence audit quality, including those
circumstances and pressures that can impede the application of professional
skepticism.

Prdmotlng Profaessional Skepticlsm via an Appropriate System of Quality
Control

PCAOB slandards require firms to establish a system of quality control to
provide the firm with reasonable assurance that its personnel comp!z with
applicable professional standards and the firm's standards of quality.¥ This
includes designing and implementing - policies and procedures that lead

engagement teams to appropriately apply professional skepticism in their audits.

Firms' quality control systems can help engagement teams improve the
application of professional skepticism in a number of ways, including the
following: '

. "Tone-at-the-Top" Messaging. The PCAOB's inspsction findings
have Identified instances in which the firm's culture allows or
tolerates audit approaches that do not consistently emphasize the

" riged for professional skepticlsm, Consistent communication from
firm leadership that professional skepficism is integral to performing
a high quality audit, backed up by a culture that supports it, could
improve the quality of work performed by audit pariners and staff.
On the other hand, messages from firm ieadership that are

W 8. v. Arthur Young & Co., 465 U.S. 805, 817-18 (1984).

¥ See paragraph .03 of Quality Conlrol ("QC") sec. 20, System of
Quality Control for a CPA Firm's Accounting and Auditing Practice.
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excessively focused on revenue or profit growth over achieving
audit quality, can undermine the application of professional
skepticism.

. Performance Appralsal, Promotion, and Compensation Processes.
An audit firm's performance appraisal, promotion, and
compensation processes can enhance or detract from the
application of professional skepticism in its audit practice,
depending on how they are designed and executed. For example, if
a firm's promotion process emphaslzes selling non-audit services or
places an undue focus on reducing audit costs, or retaining and
acquiring audit clients over achieving high audit quallty, the firm's
personnel may perceive those goals as being more important to
thelr own compensation, job security, and advancement within the
firm than the appropriate application of professional skepticlsm.

. Professional Competence and Assigning Personnel to Engagement
Teams, A firm's quality control system depends heavily on the
proficiency of its personnel, ¥ which includes their ability to
exercise professional skepticism. To perform the audit with
professional skeplicism, it is important that personnel assigned to
engagement leams have ths necessary knowledge, skill, and ability
required in the circumstances, Y which includes appropriate
technical fraining and experience. Professional skeplicism is
interrelated with an auditor's {raining and experience, as auditors
need an appropriale level of compstence in order to appropiiately
apply professional skepticism throughout the audit. In addition, it is
important for the firm's culure o continually reinforce the
appropriate application of professional skepticism throughout the
audit.

. Documentalion. | is important for a firm's quality control system to

establish policles and procedurés that cover documenting the
resuits of each engagemenf.-‘fs’ Although documentation should
support the basis for the auditor's conclusions concerning every

B QC sec. 20.11.

W %80 QC ssc. 20,12.

8 See QC secs. 20.17-.18, Also, see generally Auditing Standard No.
3, Audit Documentation.
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relevant financial statement assertion, areas that require grealer
judgment generally need more extensive documentation of the
procedures performed, evidence obtained, and rationale for the
concluslons reached, In addition to the documentation necessary to
support the auditor's final conclusions, audit documentation must
Include information the auditor has identified relating to significant
findings or issues that is inconsistent with or coniradicts the
auditor's final conclusions.i¥

. Monitoring. Under PCAOB standards, a firm's guality control
policies and procedures should include an element of monitoring to
ensure that quality control policies and B}'ocedures are suitably
designed and being effectively applied.* If the firm identifles
deficlencies, the firm should evaluate the reasons for the
deflciencles and determine the necessary, correctsve actions or
improvements to the quality control system, 2 ¥ pccordingly, If a firm
identifies deficiencies that include fallures to appropriately apply
professional skeplicism as a conltributing factor, the frrm should
take appropriate correclive actions.

Importance of Supervision to the Application of Professional Skepticism

The supervisory activilies performed by the engagement partner and other
senior engagement team members are important to the applicafion of
professional skepticlsm.}¥ The engagement partner is responslble for the proper
supervision of the work of engagement team members.2¥ Accordingly, the

I See, 6.¢., paragraphs 7-8 of Auditing Standard No. 3.

% Sge QC sec. 20.07 and paragraph .02 of QC sec. 30, Moniforing a

CPA Firm's Accounting and Auditing Practice.
& See (Q1C sec. 30.03.

12 Besides supervision by ihe engagement partner and other
engagement team members, the engagement quality reviewer also plays an
Important role In assessing the application of professional skepficism by the
engagement team. In particular, the engagement quality reviewer is required to
perform specific procedures lo evaluate the significant judgments made by the
engagement team,

2/ Paragraph 3 of Auditing Standard No. 10, Supervision of the Audit
Engagement.
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engagement partner is responsible for seiting an appropriate tone that
emphasizes the need to maintain a questioning mind throughout the audit and to
exercise professional skeplicism in gathering and evaluafing evidence, so that,
for example, engagement team members have the confidence {o challenge
management representations, 2/

i is also impOrta'nt for the engagement partner and other senior
engagement team members to be aclively involved in planning, directing, and
reviewing the work of other engagement team members so that matters requiring
audit attention are identified and addressed appropriately. In directing the work of
others, senlor engagement team members, including the engagement partner,
may have knowledge and experience that may assist less experienced
engagement team members In applying professional skeplicism. For example,
senior engagement team members might help more junior auditors identify
matters that are unusual or inconsistent with other evidenca, In addition, senior
members of the engagement team might be better able to challenge the
assertions of senlor levels of management, when necessary,

Appropriate Application of Professional Skepticism

Although a firm's quality control systems and the actions of the
engagement partner and other senior engagement team members can contribute
to an environment that supports professional skeplicism, it is ullimately the
responsibility of each Individual auditor to appropriately apply professional
skephc;sm throughout the audit, including the following areas among others:

. fdentifying and assessing risks of material misstatement;
. Performing tests of controls and substantive procedures; and
] Evaluating audit resuits to form the opinion to be expressed in the

auditor's report.
Identifying and Assessing Risks of Materlal Misstatement

By its nalure, risk assessment involves looking at internal and external
factors to determine what can go wrong with the financial statements, whether
due to error or fraud. When properly applied, the risk assessment approach set
forth in PCAOB standards should focus auditors' altention on those areas of the

2 See paragraph 53 of Auditing Standard No. 12, Identifying and
Assessing Risks of Material Misstatement,
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- financial slalements that are higher risk and thus most susceptible to
misstatement, This includes considering events and conditions that create
Incentives or pressures on management or create opportunities for management
to manipulate the financial statements, The evidence obtained from the required
risk assessment procedures should provide a reasonable basis for the auditor's
risk assessments, which, In turn, should drive the auditor's tests of accounts and
disclosures In the financial statements.

The risk assessment procedures required by PCAOB standards also
should provide the auditor with a thorough understanding of the company and its
environment as a basls for identilving unusual transactions or matters that
warrant further investigation. They also prov!de a basis for the auditor to evaluate
and challenge management's assertions.?? It is important to note that the
auditor's. understanding should be based on actual information obtained from the
risk assessment procedures, It is not sufficient for auditors merely 1o rely on their
perceived knowledge of the industry or information obtained from prior audits or
other engagements for the company.

Performing Tests of Cc'rntrols"and Substantive Procedures

Appropriately  applying professional skepticism is critical to obtalning
sufficient appropriate audit evidence to determine whether the financial
statements are free of material misstatement and, in an integrated audit, whether
internal controls over financial reporting are operating effectively. Application of
professional skepticism is not merely obtaining the most readily available
evidence to corroborate management's assertion,

The need for auditors to appropiiately apply professional skeplicism is
echoed throughout PCAOB standards. For example, PCAOB standards caution
that representations from managemaent are not a substitute for the apphcation of
those auditing procedures necessary to afford & reasonab[e basis for an opinion
regarding the financial statements under audit.2¥ Also, the standards warn that
inquiry alone does not provide sufficient appropriate evldence to support a
conclusion about a relevant assertion 2 - - _ .

2 For example, risk assessment procedures may provide the a_uditor
a basis for challenging management's responses to the required inquiries of
management in Auditing Standard No. 12.

2¥  See paragraph .02 of AU sec. 333, Management Representations.

2¥  paragraph 39 of Auditing Standard No. 13
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in addition, PCAOB standards require auditors to design and perform
audit procedures in a manner that addresses the assessed risks of material
mlsstatement and to obtain more parsuasive evidence the higher the assessment
of risk.# The auditor is required to apply professiona! skepticisrm, which includes
a critical assessment of the audit evidence.2 Substantive procedures generally
provide persuasive evidence when thtza}r are designed and performed to obtain
evidence that is relevant and reliable. 2 When discussing the characteristics of
reliable audit evidence, PCAOB standards observe that generally, among other
things, evidence obtained from a knowledgeable source independent of the
company is more reliable than evidence obiained only from internal company
sources and evidence obtained direclly by the auditor is more reliable than
evidence obtained indirectly, 2%

Taken together, this means that in higher risk areas, the auditor's
appropriate application of professional skepticism should result in procedures
that are focused on obtaining evidence that is more relevant and rsliable, such as
evidence obtained dlrectly and evidence oblalned from Independent,
knowladgeable sources. Further if audit evidence obtainad from one source is
Inconsistent with that obtained from another, the auditor should perform the audit
procedures necessary o resolve the matter and should determine the effect, if
any, on other aspecls of the audit. 3

The following are examples of audit procedures in PCAOB standards that
reflect the need for professional skepticism:

25 Sge paragraphs 8-9 of Audiling Standard No. 13. For fraud risks
and significant risks, the auditor also is required to perform procedures, including
{ests of details, that are specifically responsive to the assessed risks.

% See AU sec.230.07.

2 paragraph 39 of Auditing Standard No. 13

2 See paragraph 8 of Auditing Standard No. 15, Audit Evidence.
%  See paragraph 9.a. of Auditing Standard No. 13.

8 Paragraph 29 of Auditing Standard No. 15.
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. Resolving inconsislencies in or doubts about the reliability of
confirmations; &

. Examining journal entries and other adjustments for evidence of
possible materlal misstatement due to fraud;

] Reviewing accounting estimates for blases that could result in
materlal misstatement due to fraud;%¥

. Evaluating the business rationale for significant unusual
transactions;2 and :

. Evaluating whether there is substantial doubt about an entily's
ability to continue as a going concern.2

Evaluating Audit Resulls.to Form the Opinion to be Expressed in the Audit
Report '

When professional skepticlsm is applied appropriately, the auditor does
not presume that the financial statements are presented fairly in conformity with
the applicable financial reporting framework. Instead, the auditor employs an
allitude that includes a guestioning mind in making critical assessments of the
evidence obtained to determine whether the financial statements are materially-
misstated. PCAOB standards Indicate that the auditor should take into account
all relevan! audil evidence, regardless of whether the evidence comroborates or
contradlcts the assertions in the financial statements.®¥ Examples of areas in the
evaluation that reflect the need for the auditor to apply professional skeplicism,
include, but are not limited to, the following:

¥ Ses, 6.q., paragraphs .27 and .33 of AU sec. 330, The Confirmation
Proces_s._ ' o o : -

3% 8pg AU secs. 316.58-62.
¥ See AU secs. 316.63-.65.
M See AU secs. 316.66-67.

3 See AU sec. 341, The Auditor's Consideration of an Entity's Ability
o Confinue as a Going Concern.

3 See paragraph 3 of Auditing Standard No. 14.
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. Evalualing uncorrected misstatements. This includes evaluating
whether the uncorrected misstatements identified during the audit
result in material misstatement of the financial statements,
individually or in combinanon. considering both qualitative and
quantitative factors,*

. Evaluating management bias. This includes evaluating potential
bias In accounting eslimates, bias in the selection and application
of accounting principles, the selective correction of misstatements
identified during the audit, and identification by management of
additional adjustmg entries that offset misstatements accumulated
by the auditor.2 When evaluating bias, it is imporiant for auditors
to consider the incenlives and pressures on management lo
manipulate the financlal statements.

. Evaluating the presentation of the financial statements. This
Includes evaluating whether the financial statements contaln the
information essential for a fair presentation of the financial
statements in conformity with the applicable financial reporting
framework ¥

When evaluating misstatements, bias, or presentation and disclosures, it
is important for auditors to appropriately apply professional skepticism and avold
dismissing matters as immaterial without adequate consideration,

Conclusion

The Office of the Chief Auditor is issuing this practice alert to remind
auditors of the requirement to appropriately apply professional skepticism
throughout thelr audits, which includes an atlitude of a questioning mind and a
critical assessment of audit evidence, The timing of this release is intended to
facliitate firms' emphasis In upcoming calendar year-end audits, as well as In
future audits, on the Importance of the appropriate use of professional
skepticism. Due to the fundamental importance of the appropriate application of
professional skepticlsm in performing an audil in accordance with PCAOB
standards, the PCAOB also Is continuing to explore whether additional actions
might meaningfully enhance auditors’ professional skeplicism,

' See paragraph 17 of Auditing Standard No. 14.
e See paragraph 25 of Auditing Standard No. 14.
3 See paragraphs 30-31 of Auditing Standard No. 14.
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Surrebuttal Teétimony of
Charles R. Hyneman

B. No. The Staff’s position is that KCPL has not identified or explained each cost
overrun on the Iatan Project as it is required to do under the terms of the Reguliatory Plan,
Mr. Giles may state that KCPL has clearly identified and explained the cost overruns, by
stating that the identification and explanation can be found somewhere in the Cost Control
System that KCPL developed for the latan Construetion Project, in addition KCPL developed -
for the Staff ninetecn Quarterly Reports, and in the KCPL responses to the 2150 Staff —daté
requests does not meet the terms of the Stipulation and Agreement of the Regulatory Plan,

Q. Mr. Giles states at pages 9 through 11 that the Staff has chosen to focus its
auditing activities on marginal cosl§ like executive expenses, mileage charges, fees for its
oversight team and travel expenscs ;.vhiie essentially throwing its hands in the air and
claiming that KCP&L has not explained approximately $200 million in actual costs to date.
Please comment. V

A.  This statement demonstrates a clear lack of knowledge about how the Staff
focused its auditing activities. Mr. Giles characterizes an expenditure of $20 million (fees fér
its oversight team) as marginal. The Staff disagrees that $20 million is marginal. With
respect to the Staff:’s auditing activities related to KCPL’s inlernal expenditures of excessive
expenses and excessive milage charges, the Siaff has a responsibility to identify
inappropriate officer expenses charged to the project. Early on in its audit the Staff focused
on KCPL’s internal control over costs in an cffort o determine if KCPL was foHow.ing its
own internal procedures. To accomplish this audit objective and for other auditing-related
reasons the Staff reviewed the expense reports of selected latan Project personnel, Tﬁe Staff

found numerous examples of charges inappropriately charged, excessive costs and a general
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disregard for the level of expenses charged by KCPL officers to the Tatan Project. This Staff
finding forced the Staff to expand its review in this arca.

The Staff did spend significant amount of time in this area, but the amount of time was
strictly a function of the Staffs findings based on its review and KCPL's lack of concern
about the amount and appropriateness of charges to the project. The amount of: time the Staff
was required to focus on this area was also increased by KCPL’s lack of transparency in the
provision of data on officer expenses. For example, Staff Data ’Request No. 556 in
Case No. ER-2009-0089 shown below is one ¢xample where KCPL refused to provide
requested data to the Staff. This is just one example where the Staff found inappropriate and
excessive costs being charged to KCPL's ratepayers and KCPL’s response when these
charges are discovered it to not provide the data and claim that the charges were inadvertently
included in cost of service:

Data Request No. 0356

Company Name Kansas City Power & Light Company
Case/Tracking No. ER-200%-0089

Date Requested 2/26/2009

Brief Description WHD Expense Report 9/28/07

Description:  Reference WHD cxpense report approved on 9/28/07.
1. Please provide the business purpose of WMD taveling from
Chicago to Denver instcad of KC to Denver (What was his business
“purpose of being in Chicago) 2. Please provide a copy of the receipts
for the $1,606.38 Dinner charged on 6/18/07 at Kevin Taylor
Restaurant in Denver and provide the business purpose of charging this
expense to KCPL's regulated customers. 3. Please provide a copy of the
receipts for business meal with L. Cheatum re: personnel on 6/21/07.

Objection: KCPL objects to this data request as it calis for information
which is irrelevant, immaterial, inadmissible and not reasonably
calculated to lead to the discovery of admissible evidence, The costs
mentioned in this data request were inadvertently included in KCPL's
cost of service, KCPL is no longer seeking recovery in rates of any of
the costs mentioned in the data request.
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The Staff would also note that based on KCPL's response to Staff Data Request
Nos. 580 and 583, Mr, Giles has never attended any auditing classes, never attended any
training classes on the auditing process in general. Never attended any training classes on
auditing utility costs, and never participated in any actual audit. In addition, Mr. Giles holds
no auditing or any other professional certification,

Q. At pag_e 2 of his rebuttal testimony Mr. Giles states that KCPL’s actions on the
Iatan Project has set new standards for transparency by a utility in a rate proceeding. Do you
agree with this assessment?

A No, quite the contrary. In miy seventecn years experiénce auditing Missouri
qtilities companies {including KCPL's three recent rate cases), | have never seen a lack of
transparency in the provision of data to the Staff as 1 have experienced in audit of the latan
Project. In my opinion, KCPL has not made a serious attempt at providing reasonable
responses to many Staff data requests; it has failed 10 answer specific questions and has been
evasive in its response in many instances. I must note that I have been deeply involved in
KCPL’s three prt‘»viou‘s rat¢ cascs and did not experience the lack of cooperation in the
provision of data as | have in this construction audit,

Q. To what does the Staff attribute this recent lack of cooperation in the provision
of dat_a to me..Stgﬁ? |

A I believe KCPL’s new approach to answering Staff data requests is
significantly influenced by its association with Schiff Hardin. Since KCPL hired Schiff, it has
significantly increased the frequency in which it has asserted privileges and has asserted many
privileges with a frequency never before scen by the Staff in recent memory. For example,

KCPL. initially redacted all information on Schiff Hardin invoices, inc¢luding information that
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describes clearly project management duties and administrative tasks, KCPL has since ceased
this practice of wholesale redactions, but only after being prompted to do so by the Staff,
To this date the Staff has been unable to review thousands of documents that it believes is
relevant to its audit. The Staff would not classify KCPL’s behavior on this audit as
transparent under any circumstances,

Q. Do you have an example of how KCPL could have been more cooperative in
the provision of data to the Staff?

A. Yes. KCPL maintains a central depository latan Project documents in
SharcPoint. When the Staff asked for access to this central depositm"y in Staff data request
No 650 in Case No. E0-2010-0259, KCPL objected 'on the basis that this repository may
contain ‘documents that it considers to bé protected by the attorney-client privilege and/or
attorney work prodl-mt doctrine. KCPL also characterized the Staff’s request for access to this
data base as overly broad and vague. KCPL also objected on the basis that SharePoint may
contain documents that it does not believe is rclcvaﬁt to the Staff’s audit. KCPL’s proposal
was to providé a list of documcﬁts in SharePoint and Staff can ask for the documents on that
iist. Access to this data base would have been a tremendous resource for the.SlafPs audit,
While the Staff understands the néed for the assertion of lcgitﬁnate privileges in the provision
of data, the Staff does not understand why KCPL could not have s¢gregated _do_cuments it
consider.c.c.l 'pri.».'.iiége in.a locked secﬁon of fﬁe dam Sase ld 'pxl'ev'ent Staff accéls's: and provide
access 10 the remainder of the data base. |

Q.  Atpage 1lof his rebuttal testimony Mr. Giles states that “In auditing the Jatan
Unit 2 Project’s costs over four years on the project, the charge repeatedly cited by Staff as

the proof of this accusation is a single 3400 meal charge that it found over twao years ago
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not provide this documentation to the Staff but requires the Staff to travel to its Kansas City,
Missouri Headquarters building to review this basic budget information.

Case: ER-2009-0089

Date of Response:  02/G3/2009
Information Provided By: Gerry Reynolds
Requested by: Schallenberg Bob

Question No, : 0490  Please provide copies of all the documentation
supporting the development, review, analysis and approval of the
contingency and executive contingency included in the control budget
estimate for environmental upgrades at latan 1.

Response: The current Control Budget. Estimate for Iatan 1 is $484
million. Due to their confidential nature, all of the documentation
supporting the development, review, analysis and approval of the
contingency and executive contingency included in the current control
budget estimate for environmental upgrades at Iatan 1 arc available by
contacting Tim Rush 816-556 2344 or Lois Liechti 816-556-2612 to
make arrangements to view these documents. Response provided by
Tatan Construction Project, Project Controls. This information was
provided for onsite viewing to the Commission Staff in carly 2008 as
part of its investigation in Case No. EM-2007-0374,
Seeking further clarification about what data would be provided in response to this .
Staff Data Request, KCPL indicated only three documents were available. However, KCPL
claitmed privilege on two of the documents in total and completely redacted all meaningful
data from a third document (Mcmo from Ken Roberts and Eric Gould to Steve Easley
October 18, 2006), [t is completely unreasonable for KCPL to prevent the Staff from
reviewing basic information in the devclopment of the Conirol Budget Estimate. This is
another cxampﬁ[e ofa éﬁiﬁplete lack of traxisparency on the part of KCPL.
Q. At the top of page 11 of his rebuttal testimony Mr. Giles implies that the Staff

auditors spent too much time reviewing expense reports and not enough time reviewing

change orders. Please comment,
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A It is clear that this statement is speculation as there is no way Mr. Giles could
know how much time the Staff devoted to its review of expense reports and how much time it
devoted to review of change orders. Morc importantly, Mr. Giles never discussed the matter
with Staff to attempt to determine these facts.

It is also unlikely Mr. Giles knows which Staff auditors did lhc'review of the expense
reports, and exactly_ ho\_\_r_ many were reviewed, what dates they were reviewed, and how much
time it took to ré#écw each expense report. Despite being advised by the Staff the purpose of
its expense report review, Mr, Giles continues to demonstrate a lack understanding in how to
conduct an audit, including audit risk, development o.f audit scope and procedures. He is not
an auditor, but professes to be an expert on auditing by his testimony.

The Staff has noted in pre\ﬁous rate cases and this construction audit that KCPL has
had problems excessive and inappropriate costs of KCPL executives charged to ratepayers
and a lack of internal controls over KCPL’s executive expenses. The Staff has noted these
problems but if KCPL believes the Staff has not done enough to support its finding of
inappropriate costs charged 1o the latan t(‘.onstmction Projects, the Staff is willing to
strengthen its efforts in this area for future audit reports.

Mr. Giles’ comments criticizing Staff auditors in his rebuttal testimony are just
another attempt by KCPL to obscure its failure to identify latan cost overruns above the
definitive estimate. The Regulatory Plan is clear that KCPL is required to identify and
explain any cost overrun over the definitive estimate,

As will be discussed .in the surrebuttal testimony of Staff witness Keith Majors, once
KCPL fails to provide documsntation supporting the development of its Control Budget

Estimste contingency amounts, it is impossible to determine from the budget variances, the
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Kansas City
Power & Light Company for Approval to Make
Certain Changes in its Charges for Electric Service
to Continue the Implementation of its Regulatory
Plan.

File No. ER-2010-0355 -
Tariff No. JE-2010-0692

In the Matter of the Application of KCP&L
Greater Missouri Operations Company for
Approval to Make Certain Changes in its Charges
for Electric Service.

File No. ER-2010-0356
Tariff No. JE-2010-0693
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STAFF’S CONSTRUCTION AUDIT AND PRUDENCE REVIEW OF IATAN 1
ENVIRONMENTAL UPGRADES (AIR QUALITY CONTROL SYSTEM - AQCS)
FOR COSTS REPORTED AS OF APRIL 38, 2010

COMES' NOW the Staff of the Missouri Public Service Commission (Staff), by and
through Staff Counsel Office, and files Staff"s Construction Audit and Prudence Review Of Iatan
1 Environmental Upgrades (Air Quality Control Syslem ~ AQCS) For Costs Reported As Of
April 30, 2010 as directed by the Missouri Public Service Commission (Commission) in its
July 7, 2010 Order Regarding Construction and Prudence Audiis. In support thereof, the Staff
states as follows:

1. The members of the Staff responsible for the Staf Report filed this date are
Robert E. Schallenberg, Charles R. Hyneman, Keith A, Majors, David W, Elliott and
undersigned counsel as indicated in said Staff Report,

2 The Staff has designated the entirety of this document to be Highly Confidential
since much of the information included in this Staff Report is based on or is information Kansas

City Power & Light Company, Inc. (KCPL) has designated to be Highly Confidential when

KCPL provided the information to the Staff.

Sﬂﬁmmn Noa?.ﬂ:b&

Date (-1 Reporter T

Flle No..ﬁﬂfwvwﬂ
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- In its response to this Staff Data Request, KCPL stated that an authorizing employce checks
to make sure a KCPL ¢rployee had business at the site and that the mileage appears reasonable
given KCPL policy, and tﬁat no other documentaiion exists. In response to Staff's request for
home and business addresses of employecs who charged mileage, KCPL said that "[i}t is unduly
burdensome and will not result in material information to provide home and busincss address for -
cach KCP&L employee at the time they requested mileage for travel to latan.” Staff requested
this data to test KCPL's cosi-comro!s over employce mileage charges fo the Jatan work orders.

KCPL eventually provided the data requested by Staff, In a supplemental response o Staff
Data Request No. 787, KCPL provided the report "MPSC0787S — HC_Mileage_Emp!_Info.xIs"
that included a list of all employees who charged mileage to the Iatan Project
(Iatan 1 environmental upgrades and/or fatan '2), the employee’s primary work location, and
hisfher home address. 7

Staff compared this data with the data provided by KCPL in response o Staff
Data Request No, 643 in report “Q0643_Mileage Reimbursement Charged to Iatan Projects.xls”
showing a complete list of employecs who received mileage reimbursements that were charged
10 latan construction projects. A compatison of these two reports showed that KCPL reimbursed
$51,113 of mileage charges to employces whose primary wotk location is listed as Iatan. KCPL
employees should not be reimbursed for regular commuting miles to and from their primary
work location. Staff is proposing an adjustment to the Iatan 1 work order 1o remove this amount
and the associated AFUDC, . |

In addition to these inappropriate employee mileage charges to the Iatan | AQCS work order,
a review of a sample of employee expense reports showed that KCPL reimbursed its employees
for excess milcage charges. Staff found that KCPL, beginning in January 2008, did make én
attempt to calculate the correct reimbursable miles for these employees, but there '\#as ﬁo
indication that the mileage overcharges made prior to January 2008 were ever reimburse;i by t'!':ie
appropriate employees and credited back to the construction work order, .

After removing the mileage charges inappropriately provided to employees who were not
cligible for reimbursement because their primary work location was Tatan, the pool of mileage
charges remaining in the Tatan 1 work order as of May 31, 2009 was $80,234. Staff made an
additional adjustment of ten percent of this amount; or $8,023, to reflect a reasonablé
approximation of actual overcharges that were made to the Tatan work order prior to
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severance cost did not result in any payroll savings; but that it actually led to an increase in
GPE’s payrofl costs that are charged to KCPL.

Q. In the Staff’s opinion, was the replacement of the two corporate executives a
result of poor employee performance?

A No. Both employees started working at KCPL in low level management
positions and were consistently promoted to higher levels of authority and responsibility. The
Staff reviewed the personnel files of both former employees and noted that all perfo;mance
reviews that were made available to the Staff were rated satisfactory or above. No evidence
was provided by the Company fo indicate that the employees were replaced due to
performance problems. In addition, the Staff had a meeting with GPE's President and Chief
Operating Officer, Mr. William Downey, to discuss this severance cost. Mr. Downey did not
indicate that the individuals were replaced due to poor performance in their positions as

exccutive officers of GPE,

EXECUTIVE /DIRECTOR RETREAT COSTS

Q. Please explain the Staff's Executive Retreat adjustment?
A. Great Plains Energy’s officers and Board of Directors and their spouses
attended & relreat in Sea Island Georgia in April 2005, In response to Data Request 322,

KCPL described the retreat

'The Boards typically have five business meetings and one strategic
planning meeting per year. In 2005 and 2006, the strategic planning
meetings have been conducted off-site at so-called “retreats”. The
purposes of the retreats are: (a) to review various elements of the
internal and external business environment with management and third-
party experls; (b) to discuss, evalvate and provide direction to
management on current and proposed strategic plans and other
initiatives; {(c) to provide opportunitics for extended and informal
discussions of matters outside of the time-constrained formal
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presentations; and {d) to provide opportunities for extended discussions
amoug directors and management, Thesc retreats were conducted off-
site to minimize the interruptions by other business matters and to
focus attention o the purposes of the meetings.

Q. Does the Staff belicve that it is reasonable for KCPL to charge its utility
customers for travel, lodging, meals and other costs for Board of Director meetings that could
be held in GPE’s corporate headquarters building?

A, No. The Staff believes that these costs should not be charged to utility
operations, The fact that the officer and direcior spouses also participated in the retreat
indicates that the retreat was more than just a series of business meetings.

Q. Did KCPL state that it would not seek recovery of these costs in this case?

A, Yes. In response to Data Request 322, KCPL stated “these costs will not be

included in the case when the numbers are updated to reflect actual for the test perod.”

MISCELLANEOUS ADJUSTMENTS

Q. Please explain the Staff’s Local Meals Adjusnpent.

A, This adjustment removes 50% of the local business meals charged to KCPL's
test year above-the line expense accounts by GPE and KCPL employees. The Staffs review
of GPE expense accounts indicate that several business meals were charged to utfiity
operations inappropristely.

Q. How did the Staff calculate a 50% disallowance factor?

A, Over the past sévcraf years the Internal Revenue Service has disallowed 50%
of business mcals from being tax deductible. This disallowance is based on the assumption
that a substantial amount of claimed business meals are not strictly related to the conduct of

business. Based on its review of executive and officer expense account, the Staff believes that
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a disallowance of 50% of the costs KCPL and GPE employees charged KCPL for local
business meals is a conservative adjustment.

Q. Did the Sfaff make any adjustment to the cost of out-of-town meals, or meal
costs incurred while traveling out of the Kansas City area?

A, No, with the exception of a small amount related to the executive/director
meetings in Sea Island, Gcorgia, described above.

Q. Please explain adjustment S-81.8,

A, This adjusiment includes an allowance for costs which the Staff has identified
as inappropriate to include in KCPL's cost of service, but has not yet quantified the exact
amount of such costs. These costs relate to charges which have been charged to KCPL
through employee expense accounts and which are either excessive, or should not have been
charged to KCPL. These costs also include costs related to lobbying activities and costs that
were incorrectly charged to regulated operations,

Q. Please provide an examgple,

A, On August 3, 2006, KCPL responded {0 Data Re;quest 454. In this data request
the Staff asked about several questionable charges on a GPE executive’s corporate expense
veports. KCPL responded that several of the charges on the expense accounts were booked
incorrectly to above-the-line accounts and should have been charged below the line. The data
response also confirmed that KCPL is charging what the Staff considers a lobbying-related
activity to cost of service, including costs related to attendance at National Association of
Manufacturer’s (NAM) meetings and Missouri Energy Development Association (MEDA)

events. Based on this data request, the Staff nceds to complete a more detailed review of GPE
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executive expensc accounts. When this review is complete, the Staff will be able to truc-up
this adjustment during the frue-up phase of the Staff’s audit.
Q. Does this conclude your testimony?

A. Yes, it does.
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DATA REQUEST- Set MPSC_20060714
Case: ER-2006-0314
Date of Response: 08/03/20086
Information Provided By: Lori Wright

Requested by: Hyneman Chuck0
Question No. : 0454
1. Reference the NAM board meeting on September 28-30, 2004, please provide the
documentation for the costs and reason why costs were charged to KCPL. 2. Please
provide a copy of lodging receipts to support the $837.17 charge for the EEI conference
on 10/24/04. 3. Why was the Jan 3, 2005 airfaire for MEDA meeting charged to
CORPDP-GPES? Was this cost allocated to KCPL? 4, Please provide the receipts for
the costs of the Millennium Broadway Hotel 3/29/05 meeting with analyst - lodging. 5.
MEDA Board of Directors meeting Jefferson city 4/13/05 - mileage. Why was this cost
charged to KCPL? 6. Why was the cost of Airfare to Pittsburg PA on 5/8/05 charged to
GPES instead of KLT (SEL)? 7. Why was the Airfare to Pittsburg for the SE Mgt
Committee travel on 8/16/05 charged to CORPDP-KCPL? 8. Why was the 7/13/05 -
mileage to Big Cedar MEDA Board Meeting charged to KCPL?

1. See attached file of supporting receipts. Costs were charged to CORPDP-KCPL
and assigned 100% to KCPL because SRR cpresentation on the NAM
Board of Directors as a representative of KCPL.

2. See attached file of supporting receipts.

3. The cost for MEDA airfare was incorrectly charged to Account 920000, Project

CORPDP-GPES. As such, a portion of the costs was allocated to KCPL, The

costs should have been charged to Account 826400 (FERC 426), using Project

CORPDP-KCPL. This later accounting distribution would have caused 100% of

the cost to be charged to KCPL below the line.

See attached file of supporting receipts.

The cost for MEDA mileage was incorrectly charged to Account 921000, Project

CORPDP-KCPL. The costs should have been charged to Account 826400

(FERC 426), using Project CORPDP-KCPL. This later accounting distribution :

would have caused 100% of the cost to be charged to KCPL below the line.

8. The cost for airfare to Pittsburg, PA was incorrectly charged to Account 921000,
Project CORPDP-GPES. As such, a portion of the costs was allocated to KCPL.
The costs shouid have been charged to Account 821000, Project CORPDP-KLT,
This later accounting distnbutlon would have caused 100% of the cost to he

. charged to SEL (KLT). "

7. The cost for airfare to P;ttsburg, PA was mcorrectiy charged to Account 921000,
Project CORPDP-KCPL. As such, the costs were assigned to KCPL. The costs
should have been charged to Account 821000, Project CORPDP-KLT, This later
accounting distribution would have caused 100% of the cost to be charged to
SEL (KLT). -

8. The cost for MEDA mileage to Big Cedar was incorrectly charged to Account
821000, Project CORPDP-KCPL. The costs shouid have been charged to
Account 826400 (FERC 426), using Project CORPDP-KCPL. This later
accounting distribution would have caused 100% of the cost to be charged to
KCPL below the line. Attachments: MPSC Q454.pdf

et
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Staff Data Request No. 13. KCPL’s 2007 general ledger’'s USOA Account Number 931 lease
expenses. The Company’s response to Staff Data Request No. 13 indicates that KCPL’s 2007
cost of service included a monthly leasehold expense of $407,435 for the 1201 Walnut building
and parking area for the first six months of 2007 and then the monthly leasehold expense
decreased to $321,175 on July 1, 2007. Staff annualized KCPL’s leasehold expense by
multiplying the monthly leaschold expense of $321,175 over a 12-month period.
This annualization resulted in a decrease in the level of this expense of 3$514,103.
(Staff adjustment E-180.] adjusts KCPL’s test year 2007 for leasehold expenses.)

Staff Expert: Paul R. Harrison

4. Meals and Entertainment Expense

In Case No. ER-2007-0291, Staff removed KCPL's test year charges to resource code
378, Meals and Entertainment expense. These charges consist of the cost of local meals (meals
consumed in the Kansas City, Missouri area) that KCPL’s employees determine to be “business
meals” that should be charged to KCPL and thus to KCPL’s regulated utility customers.

Staff made this adjustment for two primary reasons. The first is that there is a general
presumption that KCPL’s employees should pziy for the meals they consume in the local area, as
opposed to meal.s incurred during travel on official business. While there may be times when a
KCPL employee may be required to attend a function and incur meal expense he/she would not
normailf incur, those occasions shou.ld be rare. |

"The second reason for Staff removing the cost of local business meals is that in the last
two KCPL rate cases, Nos. ER-2006-0314 and ER-2007-0291, Staff noted several discrepancies
and im_proper charges by KCPL’s officers in costs éi)érged to KCPL through it§ cxpense report
pracess. These problems were also noted by KCPL’s internal audit employces in the Great Plains
Encrgy Officers and Dircctors Expense Review Audit Report, Staff had concerns about the local
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business meal expenses in both of KCPL’s previous rate cases and disallowed these expenses in
KCPL’s last case. This disallowance was necessary because of the discrepancies noted during its
review of the expense reports and the problems identified by KCPL’s internal audit employees.

During our review of officer expense reports for this case, Staff noted that
KCPL continues to have problems with excessive charges for meals being made by its
cmployees on their expense reports Staff’s general position is that meals consumed by KCPL in
the Kansas City area should be a personal expense, KCPL is excessive charging local meals to
cost of service and not even complying with its own expense report policies.

The KCPL internal audit employees conducted another review of GPE officer and
director’s expense reports in April 2008, During that review they noted that:

...the documentation of business expenses is generally not in compliance with nor

as robust as the documentation requirements prescribed by the Policy and the IRS,

The lack of clear and concise documentation created some difficulty in

identifying the business purpose of the expense, We recommend that the

individuals preparing the expense reports and those approving the expense :eports
ensure compliance with the documentation requirements of the Policy.

In conclusion, Staff has identified problems with the charges being made by
KCPL officers and being included in KCPL’s cost of service in their last two rate cases and these
problems continue in this case. The Company’s own internal auditors have identified that the
documentation of business expenses is not in compliance with KCPL’'s own policies.
(Staff adjustment E-124.1 and E-154.5 adjusts KCPL’s test year 2007 Meals and
Entertainment costs)

Staff Expert: Paul R. Harrison

5, Nueclear Decommissioning

In its Report and Order in Case No. ER-2006-0314, the Comumission ordered the following:

1} KCPL’s annual Missouri retail jurisdictional decommissioning
cost accrual shall be $1,281,264, commencing January 2007
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Also, since it does not appear that KCPL’s wholesale customers contributed to the STB rate case
recovery, Staff reallocated their credited amount to Missouri and Kansas regulated customers by
using the appropriate Missouri-Kansas allocation percentage.

Similar to how the Staff is treating the excess amount of Off System Sales over the
amount in rates, the Staff is also proposing to treat the STB reparation costs as a reduction to rate
base. While it is more theoretically correct to reduce fuel related rate base components, for
convenience and for accuracy in the tracking of these reparation recoveries, the Staff is reducing
KCPL’s Demand Side Management (DSM) regulatory asset deferral by Missouri’s appropriate
share of the STB reparation costs as of September 30, 2009,

Staff Expert: Charles R. Hyneman

23. Officer Expense Account Adiustment

This adjustment reflects Staff’s current estimate of potential costs charged to KCPL’s
2007 books and records as a result of excessive and or inappropriate charges made by KCPL and
GPE officers through their employee expense reports. Staff is concerned not only with the
potential for excessive and inappropriate charges being included in KCPL’s cost of service in
this case, but with also the continued lack of internal controls on the officer expense report
process and the general lack of concern on the part of Company management about costs
charged to regulated operations through officer expense repotts,

In a press release issued on September 5, 2008 announcing the filing of the Missouri rate

case, Michael Chesser, GPE’s CEO stated that:

We do not relish requesting a rate increase during these difficult
economic times,” said Chesser. *However, these requests are
approximately $23 million less than they would have been, as a
direct result of operational savings realized from our acquisition of
Aquila, We will continue to focus on keeping our costs as low as
possible and providing ways for customers to have greater control
over their electricity use and bills, '
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Based on its review of the Company’s cxpense report process, Staff cannot agree that
K.CPL, is continuing to focus on keeping costs as low as possible. Stafl cannot see any concern
about excessive or inappropriate charges in this area. Staff believes that the concern about costs
in the expense report process has to be a priority of top management.

Tone at the top is a general term that refers to leadership behavior setting an example to
the rest of the company employees. In the area of cost control, “tone at the top” is very
important.  Whatever tone management sets will have a trickle-down effect on employees of the
company. If the tone set by officers of the company reflects strict adherence to established
expense report policies and procedures, lower ranking employees will be more inclined to strictly
adhere to those same policies. Employees pay close attention to the behavior and actions of their
bosses, and they follow their lead. They only way for GPE and KCPL to correct the continued
problems KCPL has with its expense rcptryrt. process is for the teadership of the Company to
change the current tone at the top and focus on cost control and adherence to the Companies own
policies and procedures.

On January 17, 2007 GPE’s Audit Services Department (Audit Services) released a
report entitled Great Plains Energy Services Kansas City Power & Light Officers and Directors
Expense Report Review. In that report, Audit Services found that it was “difﬁcqlt to determine
the business purpose” of expenses included in some of expense reports reviewed. Audit Services
concluded that “based on our-te's.ti.ng, it ap];e:a.rs fliat the co.ﬁl.ro.»ls. i.n place are not working
properly.”

In April 2008 Audit Services released another report entitled Greaf Plains Energy
Officers and Directors Expense Report Review. This report includes a Summary Schedule of

Priov Year Findings and Current Status of Prior Year Findings. Audit Services noted that while
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it appeared corrective actions was being taken, there were still large incidences of non-
compliance. Audit Services found that the documentation of business expenses is generally not
in compliance with nor as robust as the documentation requirements prescribed by GPE’s own
expense report polices and the requirements of the Internal Revenue Service. Audit Services
concluded that the “lack of clear and concise documentation created some difficulty in
identifying the business purpose of the expense.”
Staff’s review of KCPL employee expense reports confirms the findings of

- GPE’s Audit Services Department, and finds additional discrepancies. For example, one KCPL
officer is a board member of the National Association of Manufacturers (NAM). For the past
several years this individual has been charging his trip expenses for NAM board meetings
to KCPL customers. In one expense report, Staff noted lodging expenses of $774 for the
Ritz Carlton Hotel in Orlando, Florida and airfare of $632 to Orlando for attendance at the
NAM board meeting. These expenses were charged to project CORPDP-KCPL which is
described in KCPL's accounting records as:

This project is used to capture costs to provide resource planning

and business analysis services, strategic planning, assist in the

development of fundamental short- and long-term business plans

and actions which are consistent or complementary throughout the

system; assess and adjust the decisions and direction of system

companies in response to changes in the marketplace; provide

consulting services related to cost reduction opportunities, strategic

acquisitions and investments, and process enhancements to KCPL,

but not specifically related to any operating unit or service

location. Thus, all costs collected in this project will be billed to
the various KCPL Business Units based on the basis of KCPL

Headeount.

This same expense report also includes airfare to New York for a GPE Board of Director
retreat.  AH of the expenses in the report were incurred in February and March 2007, but the

expense report was not approved until three months later in June 2007,
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An additional concern of Audit Services was that the expense reports of the
Chairman and Chief Executive Officer (CEQ) of GPE are approved by the President and
Chief Operating Officer (COO) of GPE. This is a case of a subordinate approving the expense
reports of his/her superior and is a bad internal control policy. In addition to being a bad internal
control policy, the process violates GPE’s own expense account policies that require that expense
reports must be approved by an employee of equivalent or higher rank. To correct this issue,
Staff recommends that the expense repotts of both the CEO and COO of GPE be approved by
the Audit Committee of GPE’s Board of Directors,

Finally, Staff has a major concem with the charges for meals and lodging to KCPL by the
officers of KCPL. During its audit, Staff noted on a particular officer’s expense reports a meal
charge for two individuals in the amount of 3400 and on another expense report a meal for two
individuals in the amount of $300. Staff' views thesc amounts to be clearly excessive.
In addition, Staff noted that another executive included a $144 charge for wine on a
KCPL expense report. Staff also views that charge inappropriate.

Because of the longstanding problems with KCPL's and GPE’s officer expense reports
and the serious concerns Staff has developed as a result of the small sample of officer expense
reports Staff reviewed in:this case, Staff has decided to make an adjustment in this filing of the
estimated amount of lmplopc; c\pense account chargcs booked to KCPL’s 2007 books and
records and to cxpand its review o[ lhe KCPL and GPE ofhcu‘ expense reporis.

Staff expects to update this adjustment in its {rue-up revenue requirement filing in this case.

24. Welf Creek Nuclear Refueling Outage

KCPL defers and amortizes over 18 months (the time period between refueling outages)

the actual cost incurred during the refueling outage. Over the lfast three refuelings (2003, 2005
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A. In essence, on this issue Mr. Weisensee has created a new standard. This new
KCPL standard is that it is appropriate to normalize costs if the normalization results in a
higher cost of service, However, when it comes to this issue and as is the case in this
adjustment, his standard is that it is not appropriate to normalize this cost because it will
reduce cost of service.

At page 20, line 6 of his rebutal testimony, Mr, Weisensee readily admits that this is
KCPL’s standard for normalizing costs. He states that no matter how large or unusual the
costs in the test year are (in this case he admits the costs for the Wolf Creck refucling outage
were above normal by $2.9 million), they should be included in cost of service as a

normalized level of recurring cost if the costs are, as Mr, Weisensee states “appropriate”,

“BUSINESS EXPENSE” DISALLOWANCES

Q. At page 21 of his rcbuttal testimony Mr. Weisensce states that the Staff has
brought to KCPL’s atiention costs that should not be included in cost of service. KCPL has
also, subsequent to its rate filing determined that certain other costs should be disallowed.
Despite the fact that KCPL states that these costs ate not necessary for a utility in its provision
of utility service, Mr. Weisensce states that all of the costs arc appropriale business expenses.
Please comment. |

A. As noted in the Staff"s Cost of Service Report, the Staff made an adjustri_lcnt
that reflects its estimate of poténtial costs charged to KCPL's 2007 books and records 'és a
result of excessive and or inappropriate charges made by KCPL and GPE officers through
their officer expense reports, These costs were not only excessive and inappropriate from a

regulated utility standpoint, but from a normal business expense standpoint as well.
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In addition, these cxcessive and inappropriate charges have been occurring at KCPL at least
since 2005, when the StafT first started reviewing officer expense reports.

Q. Is the Staffs concern with KCPL and GPE’s officer expense report charges
alleviated as a result of the proposed adjustment noted at page 21 of Mr. Weisensee’s rebultal
testimony?

A. No. Staff is concerned not only with the potential for excessive and
inappropriate charges being included in KCPL’s cost of service in this case, but with also the
continued lack of internal controls oﬁ the officer expense report process and the general lack
of concern on the part of Company management about costs charged to regulated operations
through officer expense reports.

In a press release issued on September 5, 2008 announcing the filing of the Missouri
rate case, Michael Chesser, GPE’s CEO stated GPE and KCPL will continue to focus on
keeping costs as low as possible. In my experience auditing KCPL over these past three
years, especially in the area of officer expense report expenses, I have not seen any focus on
the part of KCPL’s officers on keeping costs as low as possible. In fact, my experience in
auditing KCPL in three successive rate cases leads me to conclude that there is no concern
about the level of costs that KCPL will attempt to pass on to its Missouri ratepayers.

Q. Has the Staff accepted KCPL’s $3.6 million total company offer
of disallowances?

A. No, not at this time. The Staff has had preliminary discussions with
K.CPL about changes in its officer expense report process in which significant deficiencies

have been noted regarding certain costs being charged to regulated operations.  As yet,
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KCPL has been unwilling to commit to the Staff that it will make any specific changes to fix
this problem.

In its direct filing the Staff indicated it will continue its audit of officer expense
reports, However, KCPL has refused to provide any information to the Staff in this area as it
has refused 10 respond to Staff data requests seeking this information.

KCPL is being very uncooperative with the Staff on this issue, and this lack of
cooperation does not permit the Staff to verity whether or not KCPL is seeking recovery of a
proper level of costs. Whenever the Staff asks a specific question about a particular officer’s
expense report, KCPL's simply refuses to provide the information and states the cost was
incotrectly included in cost of service and will be removed. This is not an appropriate level of
transparency.

Q. When KCPL objects to all of the data requests on the officer expense reports and
simply responds that it is not seeking this cost in rates, it this answer sufficient?

A, No. A cost can be reflected in utility rates currently or in the future other than
by direct recognition in the expense accounts and rate basc. To ensure that the inappropriate
and excessive officer expense report costs will not be passed on to its ratepayers, KCPL must
provide answers to each of the following question for each of the data requests submitted by
the Staff on this issuc:

I. Did KCPL remove the capitalized portion of these costs from its plant in
service and CWIP accounts?

2. Has KCPL taken any steps to prevent the activities underlying these costs
from being a cash drain on its operations in the future? If “yes,” what
steps?

3. Are any of these costs included in the calculation of its “additional
amortization™ in this case? If “yes,” will these costs be removed?
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4, Has KCPL charged the partners to its latan [ and 2 projects, other Missouri
regulated utilities, a portion of these costs? If so, will its partners, other
Missouri regulated utilities) be reimbursed?

5. Are any of these costs included in the common costs KCPL is proposing to
transfer from fatan 2 to [atan 1? If “yes,” will these costs be removed?

Unless KCPL provides answers to the above questions in ali of the Staff’s current and
future data requests on this issue and KCPL commits in writing that it will make significant
changes to its officer expense report process and commits to specific changes, the Staff is
unable to accept KCPL’s proposed $3.6 million adjustment.

The Staff is in the process of pursuing the data request issues. 1f KCPL continues to
refuse to cooperate with the Staff on this issue, the Staff will be forced to impute an
adjustment based on estimations and projections and present this as a major issue in its true up
hearings in this case. This is not how this adjustment should be addressed, however, due to
KCPL’s refusal to provide answers to Staff data requests or identify how if will fix significant
and recurring officer expense report problems, the Staff if forced to address this issue in this
manner. Because of the nature of the material that will have to be addressed in litigation, the
StafT'is not looking forward to this process and hopes that this issue can be resolved soon.

Q. Is the Staft attempting to dictate to KCPL what specific internal control
procedures it should put in place to fix the problems with officer expense reports that both the
Staff and KCPL have noted exist?

A. No. The Staff is not willing to set internal control policies for
KCPL, but is willing to assist KCPL in the de‘vclopment of new internal control procedures.
[t is also willing to provide an opinion as to the potential effectiveness and necessity of any
proposed internal control designed to address the officer expense report problem. The officer

expense report problem has been in existence for several years and GPE and KCPL have
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failed to correct it. The Staff has been very patient with KCPL but its patience is wearing
thin. The Staff believes the time to fix the problem in now and it will do everything it can to
encourage KCPL in this direction.

Q. Does this conclude your surrebuttal testimony?

A. Yes, it does.
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IN THE COURT OF APPEALS OF THE STATE OF KANSAS

CITIZENS’ UTILITY RATEPAYER )
BOARD )
Appellant )
| ' )

Vs, ) Case No. 12-107897-A
)
THE STATE CORPORATION COMMISSION )
OF THE STATE OF KANSAS . )
)
Appellee. )

NATURE OF THE CASE
On December 17, 2009, Kansas City Power & Light Company (“KCPL”) filed an
Ap_pliéation for a rate increase with the Kansas Corboration Commission (“KCC” or
“Comimission™). In its Application, KCPL claimed a revenue deﬁciehcy of $55,225,000,
- which included a $2.1 million claim for rate case expense. Numerous'parlties,'including
the Appellanf, the Citizens’ Utility Ratepayer Board (““CURB”), intervened in the docket.
CURB, which represents the interests of residential and small commercial ratepayers,
made it clear during discovery and the 2010 hearing that while it did not oppose the $2.1
million rate case expense claim, it opposed recovery of any amount above the $2.1
million claim contained in the record. Subsequent to the 2010 hearing aﬂe_lr the record -
| closed but prior to the Commission’s November 22, 2010, decision - KCPL submitted |
discovery responses to Commission Staff indicating it estimated its rate case expense to
be $8.3 million. KCPL offered no supporting evidence into the record and did not seek to

“reopen the record to introduce additional rate case expense evidence.
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On November 22, 2010, the KCC granted KCPL a revenue requirement increase
of $21,846,202, including $5,669,712 in rate case expense, The $5,669,712 award
included $4.5 million spent by KCPL for its own attomeys and consultants (“KCPL-only

tate case expense”) and $1.1 million in assessments from the Commission and CURB.

The Commission relied upon the estimated costs and information contained in KCPL’s

discovery responses received aﬁér the record closed in determining the rate case expense
award, even though the dispove;y responses were never offered or admitted info the
record. On December 7, 2010, CURB and other parties filed petitions for reconsideration
of the fate case expense award and other issues not addressed in this appeal.

On January 6, 2011, the Commission granted and denied aspects of the petitions
for reconsideration filed by CURB and other partieé. On January 21, 2011, CURB and
KCPL filed petitiohs for reconsideration of the January 6, 201 1, Order.

On February 21, 2011, the Commission granted reconsideration of its November
22, 2010, rate case expense award, opened the record to receive new evidence on rate
case e;(__pense, directed _KCPL_'and CURB to. file evidence regarding rate case expense,
allowed the part.ies to conduct discovery on rate case expense, and scheduleci an
evidentiary hearing for September 6-8, 2011. The Commission stated that it would “base
its decision on rate case expense for t_hié docket upon the evi_d_ence presented in this
additional p_rocéeding that ié .limitéd to this issue.” |

Prior to the Sepfember 6-8, 2011, hearing, KCPL increased its rate case expense
claim yet again, to $9,033,136. On fanuary 18, 2012, after months of discovery, pre-filed '

testimony, and a three-day hearing in September 2011, the Commission again awarded
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$4.5 million in KCPL-only rate case expense — the same amount it had awarded in its

November 22, 2010, Order.

On February 2, 2012, CURB filed its petition for reconsideration of the January

18, 2012 Order on rate case expense, urging the Commission to reconsider (1) its

~ decision to grant KCPL rate case expense in excess of the uncontested $2.1 million

claimed in the Application and (2) its decision to award $4.5 million for KCPL-only rate

case expense, which was identical to the amount awarded in the Commission’s

November 22, 2010 Order. On March 5, 2012, the Commission denied CURB’s request
for reconsideration in a final order. CURB timely filed a petition for judicial review of
the Commission’s orders with this Court, which has exclusive jurisdiction under K.S.A.

66-118a(b) to hear appeals of decisions of the KCC arising from a rate hearing.

STATEMENT OF THE ISSUES

I The Commission’s decision to awara $4.5 million in KCPL-only réte case
expense is not supported by substantial competent evidence when viewed in light
of the record as a whole, which included evidence the Commission spéciﬁcaily
determined lacked the detail desired to calculate rate case expense, included block
descriptions of work, and rendered impossible the comparisons, analysis, and

~ determinations necessary to determine just and reasonable rate case expense.

IL. The Commission’s decision is otherwise unreasonable, arbitrary and capricious
because it is contrary to specific findings made by the Commission and failed to

adequately specify how the Commission arrived at the $4.5 million amount.

il The Commission’s decision results in an erroneous interpretation or application of
1p pp

law because the award is not supported by meticulous, contemporaneocus time

3 | Schedule CRH-S-12
s




—2

%

records that reveal all hours for which compensation is requested and how those

hours were allotted to specific tasks.

IV.  The Commission’s decision results in an erroneous interpretation or application of
the law by failing to adequately specify how the Commission arrived at the $4.5

million amount.

STATEMENT OF FACTS
L Original Ra'te Case . |

On December 17, 2009, KCPL filed an application with the Commissibn to
increase customer rates in KCC Docket No. Id-KCPE-MS-RTS, the fourth rate case filed
in a regulatory plan approved by the Commission in Docket No. 04-KCPE-1025-GIE '
(“1025 Dockef"’). (R. 1 at 1-145; R, 2 at 1-347; R. 3 at 4). In its Application, KCPL
claimed a revenue deﬁciency of $55,225,000, which included an adjustment for rate case
expense of $2.1 million. (R.3 at 3; R. 22 at 5, 85; R. 95 at 149).

CURB, thé .statutory representative 6f residential and small commercial customers
of KCPL, intefvened in the case. CURB did not oppose the $2.1- million rate case
expense claim but exﬁlicitly oppoéed recévery of ariy amount above $2.1 million. (R. 87
at 159, 168; R. 90 at 37, 39-41; R. 62 at 117).

.Over.a mbnth after the hearing conclqded and thé record was closed, KCPL

submitted updated discovery responses to Commission Staff data requests 554 and 555,

indicating that its rate case expense estimate had risen from $2.1 million to $8.3 million.

(R, 87 at 162-163; R. 90 at 39-41; R. 95 at 140-141). KCPL did not amend its $2.1
million claim for rate case expense or offer any further evidence, nor did it seek to reopen

the record to introduce additional rate case expense evidence prior to the discovery
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deadline at the conclusion of the evidentiary hearing on September 2, 2010, when the
record was closed. (R, 87 at 159-168; R. 95 at 149-151; R, 77 at 79-82; R. 76 at 235-
236).

On November 22, 2010, the KCC granted KCPL a revenue requirement increase
of $21,846,202, including $5,669,712 in rate case expense." The $5,669,712 award
included $4.5 million spent by KCPL for its own attorneys and consultants (“KCPL-only
r.ate case expeﬁse”) and $1.1 million in assessments from the Commission and CURB.

(R. 87 at 164, 168, 213).
In its November 22, 2010, Order, the Commission made the following findings:

The attempt to determine rate case expense is hampered by a lack
of detailed information in the record. Frequently, when a tribunal is called
upon to review whether expenses incurred in a proceeding are reasonable,
information is provided about the time and amount of services rendered,
the general nature and character of the services revealed by the invoices,
whether attorneys or consultants presented testimony or other tangible
work product that was made a part of the record, the nature and

_importance of this litigation, and the degree of professional ability, skill,
and experience called for and used during the course of the proceeding,
KCPL and its experienced team of attorneys know these requirements and
should have provided this information for the Commission's review.
Because that detailed information is not confained in this record, the
Commission has considered denying recovery of all rate case expense in
this proceeding. Upon reflection, however, the Commission has concluded
such a ruling would be improper. Instead, the Commission will exercise
its judgment to determine an amount of rate case expense that is prudent,
just, and reasonable that KCPL will be allowed to recover from
ratepayers as part of this proceeding. :

To address this issue, the Commission revnewed KCPL's responses
to Data Requests 554 . and 555 inquiring about rate case expenses; these
responses are made a part of the administrative record of this proceeding,
KCPI, submitted summarized total expenses to September 30, 2010, and
estimated expenses until the end of this proceeding. The documentation to
support these estimates confains very little detailed information that would
enable the Commission to make an individualized review of charges by
specific consultants and attorneys. In fact, documentation presented for
some vendors, including law firms, provides nothing by which to
determine total hours, hourly rates, subject matter addressed, etc.

3 Schedule CRH-S-12
9/52




Therefore, the Commission must rely upon its expertise in reviewing rate
case expense costs to determine what expenses were prudent and are just
and reasonable to recover from ratepayers.

In deciding to take this course, the Commission has concluded that
the amount of rate case expense established in this Order for KCPL to
recover from its ratepayers will be Interim Rate Relief. By allowing
recovery of an amount through Interim Rate Relief, KCPL will recover
rate case expense costs the Commission has determined are prudent as
well as just and reasonable. But if parties contest this amount, further
proceedings to evaluate rate case expense will occur in a separate docket.
Several reasons support using Interim Rate Relief to recover rate case
expense costs here, First, because a detailed record is not available, the
Commission is not able to evaluate specific amounts that should be
allowed for each consultant or attorney. Second, prior rate cases under the
Regulatory Plan, such as Docket 09-246, have illustrated the difficulty in
accurately predicting rate case expense while the proceeding is ongoing.
. Third, an Order must issue by November 22, 2010; time does not allow
scheduling of discovery, briefing, and argument about rate case expense
between filing of post-hearing briefs and the Order date. Fourth, by using
‘Interim Rate Relief, the Commission will set rates that include rate case.
expense found to be prudent, just, and reasonable, but this decision is
subject to challenge. Finally, this Order will set a specific amount of rate
case expense for this docket, cutting off conjecture about future costs that
are not known or measurable at this time.

In response to DRs 554 and 555, KCPL estimated total rate case .
expense will be $8,319,363. This includes estimated costs for the KCC and
CURB totaling $1,169,712. KCPL has no control over costs incurred by
the KCC and CURB and these charges will be removed in considering .
KCPL's rate case expense. Thus, the estimated rate case expense for
KCPL costs only is $7,149,711. (R. 87 at 161-163 [citations omitted,
emphasis added]).

The Commission has reviewed estimates from the numerous expert consultants
KCPL used in this case, (R. 87 at 164 [emphasis added]).

The estimated expenses for housing attorneys, consultants, and KCPL employees
during the Evidentiary Hearing were high considering the Company’s proximity
to the Commission’s Offices. (R. 87 at 164 [emphasis added]).

KCPL estimated rate case expense attributable to legal services only exceeds $5
million in this case. Based upon its experience in rate case proceedings, the
Commission finds this amount excessive, even accounting for the complex issues
considered in this proceeding. In considering attorney fees, the Commission was
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particularly struck by the lack of detail defining services performed by the
numerous attorneys that made no appearance in this proceeding. Information was
not provided that would have allowed the Commission to determine an
appropriate hourly rate or number of hours expended by attorneys involved in this
case. Invoices from some firms reflected charges for multiple attorneys working
on multiple projects for KCPL with a portion attributed to this proceeding but no

- explanation about how that amount was determined. (R. 87 at 165 [emphasns
added])

The Commission found estimated charges for some legal services particularly
disconcerting. (R. 87 at 166 [emphasis added]).

The Commission is also concerned that, based upon review of a small number of
_ invoices, that errors exist in KCPL'’s estimate of costs. ... Although this is not a

significant amount, the Commission is concerned other errors are contained in

KCPL's statement of rate case expense.” (R. 87 at 166). :

Even though the issues were complex, the Commission finds it unreasonable to
require ratepayers to be responsible for the entire rate case expense costs being
sought by KCPL. The Commission is particularly concerned about requiring
ratepayers to pay such high legal costs when no opportunity is available to review
. the services rendered to evaluate whether law firms adjusted charges for
- duplication of services of mulrtpie attorneys when setting their fees. (R 87 at
167- 168 {emphasis added]). '

Notwithstanding the above findings, the Commission concluded in its November

22, 2010, Order:

The Commission, in reviewing rate case expensc costs, can use ifs
- knowledge and experience from other rafe cases to set an appropriafe
amount to be recovered from ratepayers. Taking all factors into account,
the Commission concludes that $4,500,000 is an appropriate amount for
KCPL -costs only to include as rate case expense costs that will be
recovered from ratepayers, The rate case expense costs for the KCC and
CURB will be added to this amount, resulting in a total rate case expense
of $5,669,712. (R. 87 at 168 [emphasis added]). :

On December 7, 2010, CURB and other parties filed petitions for reconsideration
of the November 22, 2010, Order on many issues. (R. 88 at 51-73, 167; R. 89 at 1-21).

With respect’ to the rate case expense issue, CURB sought reconsideration of the
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Commissidn’s decision to award rate case expense exéeeding the $2.1 million claimed in
the application and the record. Specifically, CURB argued that the award, based on
summarized, estimated, and unsupported evidence that was never offered or admitted into
the record, (1) was not based upon substantial competent evidence when viewed in light
of the record as a whole, (2) erroncously interpreted or applied the law, (3) was otherwise
unreasonable, arbitrary aﬁd ﬁapricious, and (4) denied CURB and other parties due
process with respect to the rate case expense evidénce submittcd after the discovery
deadline, after the evidentiary héaring had concluded, and after the record was closed. (R. |

88 at 51-60).

On January 6, '2011, the Commission issued its Order on Petitions for
Reconsideration and Clarification and Order Nunc Pro Tuhc. (R. 90 at 1-76). The
Commission’s January 6, 2011, Order gave little credence to CURB’S arguments that the
Commission erred in relying upon the summarized, estimated, and unsupported‘ rate case
expense claims qontair_led in KCPL's discovery responses that were never offered or

admitted into the record:

In the {November 22, 2010] Order, the Commission discussed its concerns
about lack of detail in the record. The Commission faced a dilemma in
trying to bring closure to this docket by the deadline for filing the Order
while adhering to the long-standing policy that allowed recovery of rate
case expense that was prudently incurred and just and reasonable. Rather
than denying all rate case expense, the Commission chose to allow
recovery of rate case expense it determined was prudently incurred by
KCPL but to limit recovery to costs that were just and recasonable. In
making its decision, the Commission reviewed Data Requests about rate
case expense, work performed by KCPL's expert consultants as reflected
_in the evidence, and the skill and knowledge demonstrated by KCPL
counsel. The Commission directs Staff to file a copy of Data Requests 554
and 555 and Responses in this administrative record. The Commission
also took into account the length of the hearing, complexity of the issues,
and other factors discussed in the Order. In determining an amount of just-

- and reasonable rate case expense, the Commission exercised its discretion
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and relied upon its experience in setting rate case expense. The decision

was based upon available information, was made after considering

interests of all impacted by the issue and was made in good faith. The

decision reached was reasonable, was based on evidence in the record, and

was not arbitrary and capricious. (R. 90 at 40-41),

Inexplicably, the ConmlisSion-modiﬁed its November' 22, 2010, decision to treat
the rate case expense award as interim rate relief subject to ehallenge, true-up and refund
and determined the rate case expense award would be a final decision that would not be
subject to true-up or refund. (R. 90 at 41-45, 69-70), The Corrnmssmn 5 January 6,
2011, Order granted and denled other aspects of the petmons for recon51deratmn filed by
numerous parties, none of which are germane to this appeal. (R. 90 at 1-75).

The Commission also ordered; sua sponte, that Commission Staff file KCPI.’s
discovery responses to Staff data requests 554aed 555 in the record. (R. 90 at 40, 77, 82- |
89). The first time these discovery ;espbnses appear ie the record is January 13, 2011,
when they were filed by Staff after the Commission’s sua sponte directive in the January
6, 201 1, Order. (R. 90 at 76-77, 82-89; See also, R. 95 at 140—7141).

On January .21, 2011, CURB ﬁ}ed its second petition for reconsideration
regarding the portiens of ﬂle Commission’s January 6, 2011, Order (a) designating the
$5,669,712 in rate case expense awarded in November 2010 as final agency action, and
(b) the Comm1ssxon s sua sponte dlrectlve for Commass:on Staff to file KCPL's responses
to data requests 554 and 555 in the admmlstratwe record aﬁer the November 2010 Order
was issued. (R. 90 at 113-126). CURB argued that the Commission’s decision to
designate the rate case award as final agency action permanently denied CURB and other

“parties their due process right to review, conduct discovery, present responding evidence,

and cross-examine KCPL witnesses on the discovery responses relied upon by the
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Commission even though they had never been offered or admitted into evidence. CURB
urged the Commission to deny KCPL’s request for rate case expense in excess of the $2.1
million claimed in the application on the grounds specified in CURB’s first petition for
reconsideration, including the fact that the new evidence was not in the record when the
Commission awarded rate case expense. In the alternative, CURB requested that the
Commission designa.te the entire révenue requirement, including rate case expense, as
interim, non-final agency action subject to refund pending a full review and proceeding to
detérmine the reasonableness and prudence of KCPL’S revised rat;e case expense claim,
(-R. 90 at 115-118). CURB also argued that the Commission’s sua sponte directive that
Commission Staff file a cop-y 6f KCPL’s discovery responses to Staff data requests 554
and 555 in the administrative record denied CURB and other parties their due procesé
rights to review, conduct discovery, object to admission, present responding evidence,
and cross-examine KCPL witnesses regarding the_ new evidencé. (R. 90 at 119-122).
"KCPL also filed a petition for reconsideration of the January 21, 2011, Order. (R. 90 at
127-152).
On February 21, 201 ll,rthe Comumission granted reconsiderétion of its November
22; 2010, rate case expense award, opened the record to receivé new evidence on rate
case expense, directed KCPL and CURB to file evideﬁcg regarding rate case expense,
' ﬁlléwed the lllljlzlirt.ie;s té ‘cqnd.u.e.:..t discc.>.v.ery oﬁ rate case cxpense,'.. and scheduled an
evidentiary hearing. (R. 91 at 21, 24, 28-31, 34). With ¥espect to the rate case
A proceeding granted, tﬁe Commission stated:
The Cémmission will base its decision on rate case expense for this docket
upon the evidence presented in this additional proceeding that is limited to

this issue, Thus, the purpose of granting reconsideration and selting a
hearing as announced in this Order is to aflow development of a record
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that will provide the Commission with evidence needed to determine an
appropriate adjustment for rate case expense that was prudently incurred
-by KCP&L and that is a just and reasonable amount to recover from
KCP&L's ratepayers. Based upon this review, the Commission may
decide to grant a smaller or larger amount for rate case expense for this
proceeding than decided in its November 22, 2010 Order.

(R. 91 at 31[emphasis added]).

11 2011 Rate Case Expénse Proceeding .

A. Evidence at Hearing A

After granting reconsideration of i{s rate case expense award, the Commission
specified the level of information it would require to award rate case expense in the
subsequent procéeding. On March 9, 2011, the Preﬁeaﬁng Officer directed KCPL to
provide three levels of information for any rate case expe"nse sought in this proceeding,
including detailed information for each timekéeper. (R. 92 at 89-91; R. 104 at 79-80).
The detailed information required by the Prehearing Officer, acknowledged and adoptedr
by the Commission on June 24, 2011, included: |

Third, detailed information is required for each timekeeper, including (i)
the hourly rate charged for that timekeeper, (ii) the number of hours
worked by that timekeeper, (iii) dates these hours were worked, and (iv) a
description of the work performed on those dates by the timekeeper. The
Prehearing Officer specifically noted that billing statements submitted for
attomneys providing legal service for this proceeding must comply with
Rule 1.5 of the Kansas Rules of Professional Conduct. If billing
statements include work done in dockets other than 10-415, an explanation
should be given regarding what amount is requested as an expense in 10-
415 and how that amount was determined, including a distinction of
billing expenses for this docket and for an ongoing rate case proceeding
‘with overlapping issues before the Missouri Public Service Commission.
For expenses billed to 10-415 in billing statements, KCP&L must explain
what expenses were included in capital costs or capitalized in different
project costs and what expenses are requested as rate case expense.
Information provided at the detailed level should add up to the amount
requested in the vendor summary which in turn should equate to the

11
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overall summary of rate case expense requested for this docket. (R. 95 at
16-19; see also, R. 92 at 90-91; R. 104 at 79-80).

"KCPL again increased its rate case expense claim to over $9 million in the
testimony and evidence submitted in response to the above directive from the
~ Commission, (R. 95 at 142, 146, 153-154, 156-157; R. 93 at 1-2, 130-131). The $9

million rate case expense claim included $7.7 million in KCPL-only- rate case expense.
"(R.93 at 1-2; R. 95 at 142, 153-154).
| The evidentiary hearing in the rate case expense proceeding was held Septembér
6-8,2011. (R. 100; R. 101; R. 102; R. 103).
The invoices submitted by KCPL on rate case expense consist of 2,500 to 3,000 -
pages in KCPL Exhibit 2 and KCPL’s responses to Staff data requests 554 and 555. (R
103 at 190-191). |

KCPL’s schedules and invoices contained only general descriptions without any

" detailed information regardring the woi'k performed: | Weisensee summary schedules (R.
100 at 107-115; R. 93 at 140-141, 151-212; R. 94-at 1-827; R. 96 at 5-8; R. 95 at 34);

Meyer Construction (R. 100 at 152-161; R. 124 at 4-11; R. 93 at 204); Pegasus Global

Holdings (R. 100 at 161-164; R. 124 at 12-35; R. -94 at 52-63); SNR Denton

gSohnenscheinz (R. 100 at 164-172; R. 124 at 36-41; R. 93 at 207-212); Management

Application Consulting (R. 100 at 172-174; R. 124 at 42-54; R. 94 at 20-26); Global

Prairie (R. 93 at 168; R. 100 at 176-182; R. 124 at 55-63); Black & Veatch (R. 100 at

180-181; R. 124 at 64-65; R. 126 at 0 [dise, Black_and_Veatch.pdf]; R. 94 at 1-6); 1.

Wilson & Associates (billed through Schiff Hardin) (R. 93 at 198-200; R. 100 at 236- .

237; R. 125 at 36-68; R. 126 at 0 [disc, JﬁPViIsén__and_Associates.pdf, invoice dates

! More detailed descriptions of this evidence are contained at R. 104 at 10-20. Space did not permit a full
description in Appellant’s Brief,

12 o
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04/30/2010, 05/31/2010, 06/30/2010, 07/31/2010, 08/31/2010}); NextSource (R. 103 at

202-207; R. 125 at 93; R. 94 at 27-51; R. 90 at 84); Financo (R. 94 at 7-10; R. 126 at 0.
[disc, FINANCO.pdf, Invoice Dates 11/30/2009, 12/31/2009, 06/30/2010, 07/31/2010,

08/31/2010, 09/30/2010, 10/31/2010]); Siemens (R. 94 at 64-67; R. 126 at 0 [disc,

Siemens.pdf, invoice dates 09/15/2009 and 10/20/2009]); Gannet Fleming (R. 94 at 11-
19; R. 126 at 0 [disc, Gannert__FIéming.pdf]); Duane Morris (R. 93 at 155-162; R. 126 at

0 [disc, Duane Morris.pdf, subcontractor Charles W. Whitney, invoice date

'09/08/2010]); CCA. (R. 94 at 68-70; R. 126 at 0 [disc, CCA.pdf]); Towers Watson (R, 94 -
at 71-74; R. 126 at 0 [disc, Towers_Watéon.paf page 1]}; Morgan Lewis (R. 126 at 0
[disc, Morgan_Lewis.pdf, Invoice Date 05/25/2010}; R. 93 at 163;168); Steven Jones (R.
126 at 0 [disc, Schiff Hardin_July 1_2009 to_June_30_2010.pdf, sub-contractor Steven
Jones invoice nos. 2010-Schiff-002, and 2010-Schiff-003]; R. 93 at 201—202).

KCPL’s invoices contained expenses for work on other matters imi::roperly
ch'a-rgec'l to this docket that were block billed: 2 SNR Denton (Sonnenschein) (R. 100 at
164-172; 228-229; R. 124 it 36-41; R. 25 at 22; R, 93 at 207); Morgan Lewis (R. 100 at
207-208; R. 124 at 131-135); Polsinelli (R. 100 at 208-221; R. 125 at 1-19; R 98 at 30-
32); Cafer (R. 100 at 221-227, 229-234; R. 125 at 20-21; 23-32); Schiff Hardin (R. 100 at
229-240; R. 125 at 23-35); Financo (R. 126 at 0 [disc, FINANCO, Invoice Date
11/3072009)). o "

KCPL. attorney and consultant travel expense invoices typically contained no

detailed information: > Pegasus Global Holdings (R. 100 at 161-163; R. 124 at 12-35);

SNR Denton (Sonnenschein) (R. 100 at 172; R. 124 at 37); Management Application

3’
7
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Consulting (R. 100 at 172-176; R. 124 at 43‘, 45); Meyer Construcﬁon (R. 126 at 0 [disc,
Schiﬁ"_Hardin_Jubzul_2009_:0-_June_30_2'01l0.pdﬁ sub-contractor Meyer Construction
Consulting invoice nos. KCP.L-46-KA-UNIT 2, KCPL-45-KA-UNIT 2, and KCPL-44-
KA-UNIT 2]; R. 93 at 204; R. 100 at 152-161; R. 124 at 4-35); Jimn Wilson & Associates

(billed throﬁgh Schiff Hardin) (R. 93 at 2b6; R. 100 at 236-237; R. 125 at 36-68; R. 126

at 0 [disc, J Wilson_and Associates.pdf, Invoice Dates 07/31/2610 and 08/31/2010]);
Financo (R. 126 at 0 [disc, FINANCO.pdyf, Invoice Date 08/31/2010]); Duane Morris (R.
126 at 0 [disc, Duane_Morris.pdf, Invoice Dates 68/ 1072009, 09/14/2009, 11/03/2009,
01/08/2010, 07/08/2010, 09/08/2010, 09/30/2010); R. 93 at 155-162); Steven Jones

(billed  through _ Schiff THardin) (R. 126 at 0 [disc, Schiff

Services October .1_2010 to_January 31-2011.pdf, subcontractor Steven Jones invoice
ﬁos. 2010-Schiff-007B, and 2010-Schiff-008]; R. 93 at 201).

KCPL witness John Weisensee admitted it would be irﬁpossible for the
Commission to.determine the exact amoun.t of time spent by attorneys performing
specific tasks because of the block billing ﬁractice by KCPL’s attorneys. (R. 100 at 197-
198, 228). Staff wi,tnes.s Jeffrey McClanahan testified that “Many examples of these
potential duplicative efforts can be found,” and that m light of the massive volume of

time entries and multiple issues that qualify for closer scrutiny of possible duplication of
effdrts, the task was simﬁly too great. (R. 96 at 9), At least 12 different attorneys
reviewed Drabinski’g testimoﬁy and prepared for cross examination with block billing
time entries (R._ 100 at 18‘5-188.; 191-197; R. 124 at 66-67; 78-85), and multiple attorneys
and firms researched the prudence issue utilizing block billing. (R. 100 at 188-190; R.

124 at 68-74). Multiple attorneys submitted invoices with block billing for reviewing,

14 :
Schedule CRH-S-12
18/52




identifying and marking confidential designations related to Drabinski testimony (R. 100
at 190-197; R. 124 at 75-85), and multiple attorneys submitted invoices with block billing |
for drafting and preparing testimony for experienced employe;es and consultants of
KCPL. (R. 100 at 198-203; R. 124 at 86-125). '

KCPL-only rate case expense consisted of in:( law firms with 47 timekeepers
charging over 16,000 hours and eight outrside consulting firms \\Irith 46 tirnekéepers_‘
charging over 9,700 hours, for a total of over 25,000 attorney and consultant hours. (R.
95 at 9-10, 19, 156; R. 104 at 82, 146-150). The houriy rates charged by KCPL’s
attorneys and consultants ranged as high as $855 and $650 per hour, respectively. (R. 98
At 131133 R, 95 a6 156). | |

The total rate case expense incurred by CURB, representing residential and small
commercia} customers, was $188,051, using primarily one in-house attorney and three
consultants {only two filed testimony). The total rate case expense incuﬁed by Staff,
using four in-house attorneys, one outside consultant, and in-house technical Staff, was
$1,233,828.41 (wﬁich included expenses incurred by Commission Advisory Staff of
$1.05,226). The amount spent by the Company for KCPL-onIy rate case expense was
over forty times the amount spent by CURB, and over five times tﬁe amount spent by

- CURB and the Cominission Staff combined, including KCC Advisory Counsel. (R. 95 at
163-164; R. 94 at 83-139),

The Commission Sfaff testified and argued that KCPL did not properly adhere to
the Commission’ directive of providing detailed rate case expense data, and that KCP&L
failed to provide sufficient detail of each timekeeper to provide the Commission with a

sound basis to determine whether any duplication or unreasonable levels of service were
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billed to the rate case expense that should be denied recovery from ratepayers. (R. 96 at
5-9;R. 103 at 213; R. 104 at 28-29).

With regard to the attorney detailed billings required by the Commission,
Commission Staff found the “nature of the activity” severely lacking in KCP&L’s filings.
(R. 104 at 29). With respect to meeting the legal requirenient for attorneys fees, -
Commission Staff found the required “meticulous, contemporaneous time records”
severely lacking in KCPL’s filings. (R. 104 at 29). Commission Staff found no
documentation sho‘wing KCPL took any steps to avoid duplicative or excessive work and
could find no substantive challenges to any billings presented to KCPL. (R. 104 at 30-31).

Cohnnissibn Staff concluded its post-hearing brief with the following: )

_ Staff .concludes by highlighting the fact that this is not a case

where no duplication or waste was found after a full review of detailed

billings and timekeeper summaries. Quife the opposite. The lack of

evidence of distinct duplication and waste was the result of the essentially
impossible task of evaluating the vague and general summaries and

billings to determine any patterns or episodes of duplication or waste -
particularly under the aforementioned standards applicable to this matter.

(R. 104 at 31).

With respect to the rate case expense expended by the Company, Great Plains
Energy/KCP&L President and Chief Operating Officer of William Dowﬁey testified that
KCP.L viewed the rate case as a_“2 billion dollar bet the company investment,” that it was

.‘.‘.absolutely miésion éfiticéi” to thé. Company to “ekplain, defend, and validate all the
wofk \;v;.hf;td d;né ..ox.fe.r thé pést 5 years...,” and that he ;‘woﬁld have erred in terms of
effort and cost in terms of .spending in that area ... because there was so much at risk for

the Company. (R. 101 at 98-99, 126, 131).
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B. January 18, 2012, Commission Order

On January 18, 2012, the Commission issued its decision on rate case expense
‘following the September 6-8, 2011, hearing. The Commission noted the standard
applicable to detefmining the reasonableness of rate case expense:

When the Commission is called upon to determine the reasonableness of
time billed and labor experided in litigating a case, the utility holds the
information needed to support its request. The utility has the burden to
prove that the hours billed are reasonable "by submitting meticulous,
contemporaneous time records that reveal, for each lawyer for whom fees
are sought, all hours for which compensation is requested and how those -
hours were allotted to specific tasks." (footnote citing Case v. Unified Sch.
Dist. No. 233, 157 F.3d 1243, 1250 (10" Cir. 1998), Kansas Industrial
Consumers v. Kansas Corporation Comm'n, 36 Kan. App. 2d 83, 111-12,
138 P.3d 338 (2006) (the reviewing court will determine if substantial
evidence in the record supports an agency's findings of appropriate
attorney fees), February 21, 2011 Order, §f 21-22 and notes 36-38;
November 22, 2010 Order, pp. 88-89.)

(R. 104 at 78).

After noting KCPL was given specific guidance and directed to provide three
levels of information for any rate case expense sought in this proceeding, including
detailed information for each timékeeper, the Commission made the following specific

findings in the January 18, 2012, Order:

[Tlhe Commission finds the evidence submitted in this proceeding still
lacked detail desired to calculate rate case expense. For example, the
description of work performed given by timekeepers was almost always
set out as block descriptions per day rather than breaking out time spent
on specific issues; this rendered impossible any meaningful comparison of
work to identify duplication of effort on issues. This lack of detail made it
impossible to rationally analyze billings submitted by multiple attorneys
from several different law firms. For some consultants, essentially no
description was made that could be used to decipher what issues were
being addressed by individual timekeepers. The lack of detail in
descriptions made it impossible to determine whether the claimed work
was actually performed in a competent manner and useful in the rate case,
whether the company was prudent in incurring costs for each attorney or
consultant, and whether it is just and reasonable to pass these costs
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through to ratepayers as rate case expense. (R. 104 at 80-81 [emphasis
added]).

Identifying duplication of attorney work among law firms is tedious and -
requires laborious review of invoices that was made impossible here
because attorneys billed work using block descriptions rather than detailed
descriptions of work efforts. (R. 104 at 101 [emphasis added]).-

Billings by consultants present issues similar to the law firm billings.
Invoices were inconsistent in their detail and it was impossible to
determine the degree to which work effort was properly undertaken,
duplication of work effort occurred, and any effort was made to review
and manage billings by consultants. (R. 104 at 111[emphasis added]).

The Commission does not know, and cannot know, how many
undiscovered billing errors remain in the invoices presented. What the
Commission knows from its review of this record is that neither the law
firms nor KCP&L made any billing adjustment to account for billing
errors in attorney hours. And it is unreasonable to conclude that no billing
errors were made by the 34 lawyers at six law firms billing a total of
12,395 hours, (R. 104 at 108 {[emphasis added)). ,

In this case, six law firms with 47 timekeepers (lawyers, consultants and
paralegals) billed more than 16,000 hours toward this case. In addition to
the law firms, eight outside consulting firms with a total of 46 individual
timekeepers billed more than 9,700 hours. Thus, the total work effort of
outside attorneys and consultants on behalf of KCP &L involved 90
individual timekeepers billing more than 25,000 hours of legal and
professional services to the litigation portion of this regulatory proceeding.

These numbers shock the conscience of the Commission. (R. 104 at 82
[emphasis added]).

The Commission noted in its January 18 2012, Order that KCPL did not consider

block b;lhng problematlc, and concluded that the testlmony by KCPL witness Tim Rush

that no duplication of billing occurred in this case “borders on stating a deliberate

falsehood but will deem to be a sign of indifference.” (R. 104 at 95).

The Commission utilized the lodestar calculation in determining an appropriate

amount to award for rate case expense because so much of the rate case expense was
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attributable to attorney fees. {R. 104 at 93). The Commission stated that consistently,
“courts have required each lawyer for whom fees were sought to provide meticulous,
contemporaneous time records documenting the time allotted to specific tasks.” (R. 104
at 93-94). The Commission “consistently encountered” problems with applying the
lodestar analysis due to the practice of block billing by KCPL attorneys and consultants:
A problem we consistently encountered in reviewing records submitted by
KCP&L was the use of block billing. This was particularty problematic in
trying to sort out what attorney work was duplicated, both within a law
firm and amount attomeys at several law firms. We found block billing

was used for time expended during a day even if multiple tasks were
performed.

Block billing was even used when work had to be billed to more than one-
jurisdiction or involved issues not included in this rate case proceeding.
When block billing is use, the reviewer cannot decipher how much time is

spent on a particular task, which is necessary to determine whether tasks
are duplicated with respect to that activity.

Attorneys clearly know how to record separate time for specific projects

on a daily basis. Anne Callenbach of Polsinelli Shughart billed her daily

time using a granular identification of tasks; on June 22, 2011, Callenbach

billed a total of 7.90 hours by dividing her time into 5 separate notations.

Unfortunately, the Commission has found no other attorney invoices that

Jollow this example. :

(R. 104 at 94-95 [citations omitted, emphasis added]).

In applying the lodestar analysis to attorney billings, the Commission denied rate
case expense for services provided by the law firms of Duane Morris, Morgan Lewis, and
SNR Denton, leaving the re}naining three firms -- Polsinelli Shughart, Schiff Hardin, and
the Cafer Law firm - and a beginning combined total of 11,487 attorney hours for its
lodestar analysis. (R. 104 at 97-98). Because no firm adjusted for duplication of work,

lost time, and coming up to speed, the Commission deducted 10% of the 5,298 Polsinelli

Shughart hours, 30% of the Schiff Hardin hours, and 5% of the Cafer Law hours,
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reducing the totél attorney hours from 11,487 to 9,510. (R. 104 at 98-100). The
Cofn_mission then adjusted an additional 310 hours for duplication related to working on
- Staff prudence Witnéss Walter Drabinski’s testimony during Jﬁne 2010, rf;ducing total
adjusted attorney hours from 9,510 t0 9,200. (R. 104 at 101-104). The Commissioh tﬁen
deciﬁcted an additional 875 hours for unnecessarf wiiness training, reducing total
adjusted attomey hours from 9,200 to 8,325. (R. 104 -at 104-107). Finally, the
Commission deducted an additional 416 hours to account for billing errors, reducing total
adjusted attorney hours from 8,325 to 7,909 under its lodestarr caicuiation. (R. 104 at 107-
108). | | |

| The Commission next concluded that it must determine a reasonable hourly rate
to complete the lodestar calculation, and fbund that the range of $275, $285, and $300 per
hour provided a range of appropriate attorney fees to consider in dét;:rmining just and
reasonable rate case expense. Using this range of attoniey hourly rates times the 7,909
hours, the Commission concluded lodestar calquiation resulted in reasonable attorney
fees of $2,174,975, $2,254,065, and $2,372,.700. However, the Commission did not
indicate which of amounts it would use in its final KCPL-only rate case expense award.
(R, 104 at 108-111).

For determining rate case expense for non-attorney consulténts, the Commission
indicated that, at a high level, using the percentages resulting from its lodestar analysis it
used to adjust attorney fees (58%, 56.2%, and 53.8%) would result in a range of allowed
1ate case expenses for legal and consulting services between $2.92 million at $275 per

hour to $3.21 million at $300 per hour. (R, 104 at 111-112).
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The Commission next proceeded to address whether each outside consultants’
expenses and found the following prudently incurred and just and reasonable to recover
in rates: Black and Veatch, FINANCO, Inc., Garinett Fleming, Inc., Siemens Energy,
- Inc., and Towers Watson.- |

The Commission adjusted the expenses of the followi_ng co-nsultants: o
Management Applications Consulting, Inc. (reduced byr 10% to $100,118). The
Commissioﬁ concluded hiring Pegasus Global Holdings,. Inc. to conduct an indepeﬁdent
audit of the latan Project was prudent, but the work performed and billed aﬂér
completing the independent study faz; exceeded the amount that was expected. The Order
is unclear as to what adjustment, if any, the Commission made to the Pegaéus billings.
(R. 104 at 117-118),

The Commission denicd expenses for the following consultants: Meyer
Construction Consulting (R. 104 at 118-120); J. Wilson & Associates (R. 104 at 120-
121); Steven Jones.(R. 104 at 121); Schiff Hardin (R. .104 at 122-124); Global Prairie (R.
104 at 132). | |

It is unclear what the Commission did with respeét to the expenses of | Next
Source: “Overall, the Commissioh finds KCP&L failed to presented (sic) evidence
sufficient to show why such extensive use of NextSource was necessary and essential to
presenting its case in this proceeding. We have taken this into account in setting the rate
case expense in.this proceeding.” (R. 104 at 124-125).

It is also unclear exactly what the Coﬁmission determined with respect to Other
Vendor Services (Kuhn & Wittenborn, Inc., XACT Data Discovery, XPEDX, Hampton

- Inn lodging expense, Miscellaneous Vendors, and Expense Reports): “In reaching our

21
Schedule CRH-S-12

25/52




decision, we took into account the total miscellaneous expenses KCP&L asked to be
reimbursed by' ratepayers. We find that the total amount of expenses requested is
excessive based upon the evidence presented and that it is appropriate for KCP&L
shareholders to bear the costs 6f such expenses not covered by the rate case expensé we
award.” (R. 104 at 125-127 [emphasis added]).

With respect to how KCPL monito-re,d its rate case exﬁense, the Commission
stated, “The Commission finds the failure to develop and implement such a review
process with regard to rate case eﬁbense suppdrts our conclusion that not all rate case
e)%pensc accumulated by KCP&L was prudently incurred.” (R. 104 at 127-130).

Despite the above findings in thé January 18, 2012, Order, the Cﬁmmission
awarded the identical amount of KCPL-only rate case expense, $4.5 milrlion, as it
awarded in its November 22, 2010, Order, énd increased the amount of rate ¢ase expense
related to Commission and CURB assessments, for a total rate case expense award of
$5,922,832. (R. 104 at 70-71).

In the January 18, 2012, Or(ier, the Commission made the following statement
with regard to its award of $4.5 million in KCPL-only rate case expense: “The
Commission is not persuaded that KCP&L has presented sufficient evider;ce to justify -
 increasing the award of KCP&L-only rate case expense above what the Commission
originally approved in its Nm;ember 22, 2010 Order.” (R. 104 at 70 [emphasis added).

On February 2, 2012, CURB filed its Petition for Récbnsideration of Ordér on
Rate Case Expense, urging the Commission to reconsider its decisi‘on granting KCPL rate
case expense in excess of the uncontested $2.1 million claimed in the Application gnd its

decision awarding $4.5 million for KCPL-only rate case expense identical to the amount
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“awarded. in the Commission’s November 22, 2010 Order. CURB argued the
Commission’s Februéry 2, 2012 decision awarding KCPL rate case expense in excess of
the uncontested $2.1 million claimed in the Application and awarding the ridenticai $4.5
million in KCPL-only rate case expense was erroneous, arbitfary'and capricious, and not
based on substantial competent evidence. (R. 104 at 210-218).

On March 5, 2012, the Commission denied CURB’s request for reconsideration in
a final order. (R. 104 at 252-265). On April 4, 2012, CURB filed its petition for judicial
review of the Comtnission’s order with this court, which has exclusive jurisdiction under

K.S.A. 66-118a(b) to hear appeals of decisions of the KCC arising from a rate hearing.

ARGUMENTS AND AUTHORI"I‘I!ES

L Standard of Review

CURB secks a detenninatior.llunder K.S.A. 77-621 that the Commission’s award
of $4.5 million for KCPL-only rate case expense is not supported by substantial
competent evidence when viewed in light of the record as a vfhole, is otherwise
unreasonable, arbitrary and capricious, and results in an erroncous interpretation or
application of law.

Under K.S.A, 66-118c, appeals of decisions from the KCC are governed i)y the
Act for Judicial Review and Civil Enforcement of Agency Actions (“KJRA™), K.S.A. 77-
6071 ef. seq. K.S.A. 77-621 sets forth the scope of review of administrative decisions,
The relevant provisions of K.S.A. 77-621 applicable to this éppeal irnclude:

(¢)  The Court shall grant relief only if it determines any one or more
of the following: '

'(4) the agency has erroneously interpreted or applied the law;
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(7)  the agency action is based on a determination of fact, made
or implied by the agency, that is not supported by the
appropriate standard of proof by evidence that is substantial
when viewed in light of the record as a whole, which
includes the agency record for judicial  review,
supplemented by any additional evidence received by the
court under this act; or

8 the agency actaon is otherwise unreasonable, arbm’ary, or
capricious.

(d)  For purposes of this section, ‘in light of the record as a whole’
means that the adequacy of the evidence in ‘the record before the
court to support a particular finding of fact shall be judged in light
of all the relevant evidence in the record cited by any party that
detracts from such finding as well as alt of the relevant evidence in
the record, compiled pursuant to K.S.A. 77-620, and amendments
thereto, cited by any party that supports such finding, including
any determinations of veracity by the presiding officer who
personally observed the demeanor of the witness and the agency's
explanation of why the relevant evidence in the record. supports its
material findings of fact. In reviewing the evidence in light of the
record as a whole, the court shall not reweigh the evidence or
engage in de novo review.

The scope of review of administrative action under the Kansas Judicial Review
Act (“KIJRA”) related to determinations of fact was recently discussed in Kotnour v. City
of Overland Park, 43 Kan.App.2d 833, 233 P.3d 299 (2010):

Under K.S.A.2009 Supp. 77-621(c)(7) of the KJRA, an appellate
court reviews questions of fact, in light of the record as a whole, to
determine whether an agency's findings are supported to the appropriate-
standard of proof by substantial evidence. An appellate court shall grant
relief if it determines that “the agency action is based on a determination
of fact, made or implied by the agency, that is not supported by evidence
that is substantial when viewed in hght of the record as a whole.”
K.S.A.2009 Supp. 77-6231(c)(7). (sic) *

K.S.A.2009 Supp. 77-621(d) further defines an appellate courts
task in reviewing questions of fact, “in light of the record as a whole,”
follows: :

“ ¢[IJn light of the record as a whole’ means that the adequacy of
the evidence in the record before the court to support a particular finding
of fact shall be judged in light of all the relevant evidence in the record

4 The statutory citation should read, “66-62 1(c}(7)"
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cited by any party that detracts from such finding as well as all of the
relevant evidence in the record, complied pursuant to K.S8.A. 77-620, and
amendments thereto, cited by any party that supports such finding,
including any determinations of veracity by the presiding officer who
personally observed the demeanor of the witness and the agency's
explanation of why the relevant evidence in the record supports its
material findings of fact. In reviewing the evidence in light of the record
asa whole the court shall not reweigh the evidence or engage in de novo
review.,”

as a whole” to include the evidence both supporting and detracting from
an agency's finding. Moreover, under K.S.A.2009 Supp. 77-621(d), this

- court must consider the credibility determination that the hearing officer

made “who personally observed the demeanor of the witness.” If the
agency head, here the Board, does not agree with those credibility
determinations, the agency should give its reasons for disagreeing. This

Thus, K.S.A.2009 Supp. 77-621(d) defines “in llght of the record |

court must consider the agency's explanation as to why the relevant’

evidence in the record supports its material factual findings. For this court
to fairly consider an agency's position should it disagree with a hearing
officer's credibility determination, an explanation of the agency's differing
opinion is generally needed. Although the statute does not define the term
“substantial evidence,” case law has long stated that it is such evidence
as a reasonable person might accept as being sufficient to support a
conclusion. Herrera—-Gallegos, 42 Kan, App.2d at 363,212 P.3d 239.

Further explaining how the “in light of the record as a whole”
standard is to be applied, Judge Steve Leben in Herrera—Gallegos states as
follows:

“The amended statute [K.S.A.2009 Supp 77—621] finally reminds
us that we do not reweigh the evidence or engage in de novo review, in
which we would give no deference to the administrative agency's factual
findings. Indeed, the administrative process is set up to allow an agency
and its officials to gain expertise in a particular field, thus allowing the
application of that expertise in the fact-finding process. But we must now
consider all of the evidence—including evidence that detracts from an
agency's factual findings—when we assess whether the evidence is

- substantial enough fo support those findings. Thus, the appellate court

now. must determine whether the evidence supporting the agency's
decision has been so undermined by cross-examination or other evidence
that it is insufficient to support the agency's conclusion.” 42 Kan.App.2d
at 363, 212 P.3d 239.
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2009, prior to the agency action at issue in this appeal. Redd v. Kansas Truck Center,

291 Kan. 176, 182-83, 239 P.3d 66 (2010).

In Katz v. Kansas Dept. of J‘éevenue, 45 Kan.Apf;.Zd 877,256 P.3d'876 (2011), the
Court discusses whether the sténdard's for determining whether agency aption is
unréasonable, arbitrary; or capricious, or in . error because the agency erroncously

interpreted or applied the law:

“An administrative action is unreasonable when it is so arbitrary that it
can be said it was taken without regard to the benefit or harm involved to
the community at large, including all interested parties, and was so wide of
the mark that its unreasonableness lies outside the realm of fair debate.
Whether an action is reasonableé or not is a question of law, to be
determined upon the basis of the facts which were presented to the
[agency].” Board of Johnson County Comm'rs v. City of Olathe, 263 Kan.
667, Syl. 13,952 P.2d 1302 (1998).

" “The arbitrary or capricious test relates to whether a particular action
should have been taken or is justified, such as. the reasonableness of an
agency's exercise of discretion in reachmg a determination or whether the
agency's action is without foundation in fact.” Soko! v. Kansas Dept. of
SRS, 267 Kan. 740, Syl. § 2, 981 P.2d 1172 (1999).

' K.S.A. 77-621(c)(4) allows the administrative hearing officer and the
district court to consider whether the administrative action was in error
because “the dgency has erroncously interpreted or applied the law.”
Kansas law provides that “[a]n appellate court's review of an agency's
statutory interpretation is unlimited, with no deference being given to the
agency's interpretation.” Powell, 290 Kan. 564, Syl. § 3, 232 P.3d 856.

45 Kan.App.2d at 887-889.
| Eﬁ(éminiﬁ'g whether agencyﬂ action is arbitrary and capricious was discussed in
Wright. v. Kansas State Bd. of Educ., 46 Kan.App.2d 1046, 268 P.3d 1231 (2012):

An agency action is arbitrary and capricious if it is unreasonable or
" without foundation in fact. Chesbro v. Board of Douglas County Comm’rs,
39 Kan.App.2d 954, 970, 186 P.3d 829, rev. denied 286 Kan. 1176 (2008).
A rebuttable presumption of validity attaches to all actions of an
administrative agency, and the burden of proving arbitrary and capricious
conduct lies with the party challenging the agency's actions. Connelly v.
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Kansas Highway Patrol, 271 Kan. 944, 965, 26 P.3d 1246 (2001), cert.
denied 534 U.S. 1081, 122 S.Ct. 813, 151 L.Ed.2d 698 (2002). Our
Supreme Court “ ¢ “has defined arbitrary fo mean ‘without adequate
determining principles ... not done or acting according to reason or
judgment;’ ... [and] capricious as ‘changing apparently without regard to
any laws,” [Citations omitted.]” ¢ * Dillon Stores v. Board of Sedgwick
County Comm'rs, 259 Kan. 295,299, 912 P.2d 170 (1996).

46 Kan.App.2d at 1059.
The distinction between substantial evidence test for reviewing an agency
- decision, and the test for action that is otherwise unreasonable or arbitrary and capricious

was discussed in Inn re Protests of Oakhill Land Co. 46 Kan.App.2d 1105, 269 P.3d 876
(2012):

‘When a party claims that an agency's decision isn't supported by
substantial evidence, we must consider all the evidence-——including
evidence contrary to the agency's decision—in our review. See K.S.A.

2010 Supp. 77-621(c)(7); K.S.A. 2010 Supp. 77-621(d). To uphold that

~ decision, the evidence in support of it must be substantial, meaning that a
reasonable person could accept it as being sufficient to support the
conclusion reached. See Herrera-Gallegos v. H & H Delivery Service,
Inc., 42 Kan.App.2d 360, 362-63, 212 P.3d 239 (2009). Sometimes, part
of the evidence may have been so undermined by cross-examination or
other evidence that a reasonable person would no longer accept it as
sufficient to support the agency's conclusion. 42 Kan. App.2d at 363, 212
P.3d 239. In such cases, we essentially filter out that evidence and
determine whether what remains is enough for a reasonable person to
accept the agency's factual findings and conclusions. See 4bdi v. Tyson
Fresh Meats, Inc., No. 104,132, 2011 WL 3444330, at *3 (Kan.App.2011)
(unpublished opinion).

The landowners' claim that the decision should be set aside under
K.S.A. 2010 Supp. 77-621(c)(8) as otherwise unreasonable or arbitrary is,
on our facts, really just another claim that the evidence supported another
conclusion. As the landowners phrased it in their appellate brief, the
agricultural classification was “not based on the substantial evidence
contained in the record as a whole, and is fherefore arbitrary and
capricious.” (Emphasis added.) Although the landowners correctly cite to
some cases that indicate that a decision not supported by substantial
evidence is arbitrary, such language improperly conflates the separate tests
set out in K.S.A. 2010 Supp. 77-621(c)(7)—the substantial-evidence
test—and in K.S.A. 2010 Supp. 77-621(c)(8)—the test for action that is
. “otherwise unreasonable” or arbitrary and capricious, '
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: These tests mean different things. A challenge under K.S.A. 2010
Supp. 77-621(c)(8) attacks. the quality of the agency's reasoning. See
Kansas Dept. of Revenue v. Powell, 290 Kan.. 564, 569, 232 P.3d 856
(2010) (stating that agency may have acted arbitrarily when it fails to
properly consider factors courts require it to consider to guide its
discretionary decision); Wheatland Electric Cooperative, 46 Kan.App.2d
746, Syl. § S, 265 P.3d 1194 (providing factors to consider when
determining whether agency acted within its discretion); Gellhom &
Levin, Administrative Law and Process in a Nutshell, p. 103 (5th ed.
2006) (“[T]he emphasis in arbitrariness review [is on] the qudlity of an
agency's reasoning.”). Although review must give proper deference to the

. agency, its conclusion may be set aside—even if supported by substantial
. evidence—if based on faulty reasoning. A chailenge under K.S.A. 2010
© Supp. 77-621(c)(7) attacks the quality of the agency's fact-finding, and the
agency's conclusion may be set aside if it is based on factual findings that
are not supported by substantial evidence."

46 Kan.App.2d at 1114-15.

The appellate review of the record as a whole under the KJRA was discussed
recently in In the Matter of the Equalization Appeal of PRIEB PROPERTIES, LL.C.,,
Kan.App.3d . P3d___ (No 105,298), 2012 WL 892183 (2012): |

For purposes of our review of fact findings express or implied, our review
of the record as a whole means that

“the adequacy of the evidence in the record before {us] to support a
particular finding of fact shall be judged in light of all the relevant
evidence in the record cited by any party that detracts from such finding as
well as all of the relevant evidence in the record ... cited by any party that
supports such findmg, including determinations of veracity by the:
presiding offiger.... '

We do not, however, reweigh the evidence or engage in de novo review.
K.S.A.2010 Supp. 77-621(d).

2012 WL 892183, at 6.
However, the Commission’s latitude in weighing the facts is not boundless: “Not
only must an .agency’s decreed result be within the scope of its lawful authority, but alSo

the process by which it reaches that result ‘must be logical and rational.” Home
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Telephone Co. v. Kansas Corporation Conun’n, 31 Kan.App.2d 1002, 1012 (2003), citing
Allentown Mack Sales Service, Inc. v. NLRB, 522 U.S. 359, 374, 139 L.Ed.2d 797, 188
S.Ct. 818 (1998).

Reasoned decision making, in which the rule announced is the rule

applied, promotes sound results, and unreasoned decision making the

opposite. The evil of a decision that applies a standard other than the one it
enunciates spreads in both directions, preventing both consistent
application of the law by subordinate agency personnel (notably ALJ's), -

and effective review of the law by tlhe courts.

31 Kan.App.2d at 1012-13 (citing AIIentown, 522 .S, at 375).

CURB has the burden of proving the invalidity of the Commission’s actions on
appeal. K.S.A. 77-621(a)(1). Citizens' Utility Ratepayer.Bd v. Kansas Corporation
Comm'n, 28 KanApp.2d 313, 315, 16 P.3d 319 (2000), rev. é’enied 27}. Kan. 1035 |
(2001). However, the burden of proof to establish rate case expense is known and
- measurable is with the utility, Greely Gas Company v. State Corp. Corﬁm 'n, 15 Kan.
App.2d 285, 288, 807 P.2d 167 (1991); Home Telephone Co. v. Kansas Corporation
Comm’n, 31 Kan. App.2d 1002, 1005, 76 P.3d 1671 (2003). The utility also bears the
burden of proof to establish rate case expenses are prudently incurred by the utility.
Kansas Industrial Coﬁsﬁmers v. Kansas Corporaﬁon Comm’n, 36 Kan. App.2d 83, 111,
| 138 P.3d 338 (2006);‘Honrve Telephone, 31 Kan. App.2d at 1015,
| With respect to rate case expense and attorneys fees, the utility has the burden to
prove that the hours billed are reasoﬁable "by Sl.lbmitting meticulous, contemporaneous
time records that reveal, for each Iaqu for whom fees are sough;, all hours for which .
compensation is requested and how those hours were allotted to specific tasks." Case v.
Unified Sgh. Dist. No. 233, 157 F.3d 1243, 1250 (10™ Cir. 1998). “Fees which are not
supported by ‘meticulous, contemporane;)us timer records’ that show the specific tasks
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being billed should not be aliowed.” Davi_s v. Milier, 269 K'an. 732, 748-751, 7 P.3d 1223
(2000).

A u.tilitylis not entitled to recover every expense incurred by the Company in
establishing rates, Columbus Telephone Co. :v. Kaﬁsas Corpordrion Comm'n, 31 Kan.
App. 2d 828, 835-36, 75. P.3d 257 (2003), and the Commission is permitted to deny
duplicative expenses. Sheila A. v. Whiteman, 259 Kan. 549, 568-69, 913 P.2d 181
(1996). | | |

In determining rate case expense, the Commission should balance the interest of

‘all concerned parties, including investors vs. ratepayers, present ratepayers vs. future

ratepayers, and the public interest. Kansas Gas & Electric v. Kansas Corporation

Comm'n, 239 Kan. 483, 489-491, 720 P.2d 1063 (1986),

Il Arguments on the Issues and Relevant Authorities

CURB secks a determination under K.S.A. 77-621 that the KCC’s order iis not
supported by substantial competent evidence when viewed in light of the record as a
whole, is otherwise unreasonable, arbitrary and capricious, and results in an erroneous

interpretation or application of law for the reasons specified below.

A, The. Commission’s decision to award $4.5 million in KCPL-only rate
case expense is not supported by substantial competent evidence when
viewed in light of the record as a whole, which included evidence the
Commission specifically determined lacked the detail desired fto

- calculate rate case expense, included block descriptions of work, and
rendered impossible the comparisons, analysis, and determinations
necessary to determine just and reasonable rate case expense.

The standard of review applicable to this issue is under K.S.A. 77-621(c}(7) and

the authorities cited in the Standard of Review section, supra. The issues raised by
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CURB are located at (R. 79 at 72-73; R. 88 at 51-59; R. 90 at 113-122; R. 104 at 1-25,
210-218, 234-246), and were ruled upbn by the Commission at (R. 87 at 159—16_8.; R. 90
at 39-45; R, 91 at 21-23, 28-38; R. 104 at 67-150,252-265).

The Co@ission’s decision to award $4.75 million in KCPL-only rate case
expense is not supporteci by substantial competent evidence when viewed in light of the
record as a whole, CURB is not asking this Court to reweigh the evidence or engage in a

rde novo review, but instead determine whether the Commission’s award of $4.5 million
is “supported by the appropriate stan‘da:d. of proof by evidence that is substantial when

7 viewed in light of the record as a whole” K.S.A. 77-621(c)(7). The Commission’s own
ﬁndiﬁgs with respect to the recor.d as a whole (*all of the relevant cvidence in the
record.” K.S.A. 77-621(d)), do not sﬁpport its award of $4.5 milfion in KCPL—only rate
case expense. | '

Both of the Commission orders awarding $4.5 million in KCPL-only rate case
exﬁense {(November 22, 2010, and January 18, 2612), found a lack of the required detail -
in the record to determine reaSonab_le and prudent rate case expense (R. 87 at 161-163,
165; R. 90 at 40; R. 104 at 80). KCPL’S failure to provide the detailed information in the
subsequent rate case expense proceeding leading to the January 18, 2012, Order is .
ineXcusable because the Commission gave KCPL clear guidance regarding the level of -
de;aii feqﬁiréd to recévér rafé .casé er{pense. R. 92 at 89-9i; R 95 at 16-19).

The Commissiﬁn determined that the evidence submitted by KCPL lacked the
detail required to calcuiate réte case expense, making it impossible for tﬁe Commission to
rationally analyze the billings. (R. 87 at 161-163, 165, R. 90 at 40-41; R. 100 at 197-198,

228; R. 104 at 80-81, 101, 108, 111). The record demonstrates that the block-billing
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practice was utilized by all but one (R. 104 at 94-95) of the attorneys retained by KCPL
(R. 96 at 9; R. 100 at 185-203; R.V 124 at 66-74, 75-125), a problem that _the Commission
found “;;articularly p'roblematic” (R.. '1_04- at 94-95). KCPL witness Weisensee admitted
the bldck biiling issue would make it impossible for the Commission to determine the
exact amount of time spent by attorneys on spediﬁc tasks, (R. 100 at 197-198, 228).

The deficiencies in.the rate case expense evidence submitted by KCPL in the
record as a whole were so pervasive that the. Commission madg multiple findings that
KCPL's evidence made it:

e impossible to make meaningful comparison of work to identify duplication of

effort on issues (R. 104 at 80, 101); |

. 'impéssz‘ble to rationally analyze billings by multiple attorneys from different )

law firms (R. 104 at 80); |

) r'mppssible to determine whether the claimed work was actually performed

competently and useful in the rate case (R. 104 at 80-81);; |

e impossible to determine whether the company was prudent in incurring costs

for each attorney or consultant (/d );

 impossible to determine whether it was just and rcasonable to pass these costs

through to ratepayers as rate casé expense (Jd.); ana :

o impossible to detérmine the degree to which work effort was properly

undertaken, duplication of work effort occurred, and any effort was niade. to
review and manage billings by consultants (R. 104 at 111).
Thé Commission found the block bil_]ing problem so serious that it described the

testimony by KCPL witness Tim Rush as follows: “Rush testified that no duplication of
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billing occurred in this case, which we find borders on stating a deliberate falsehood but
will deem to be a sign of indifferencé.” {R. 104 at 95).

The utility has the burden to bring forward substantial evidence of costs in a rate
éase, and substantial evidence is “sucﬁ evidence as a reasonable person might accept as
being sufficient to support a conclusion.” Herrera—Gallegos v. H & H Delivery Service,
Inc., 42 Kan App.2d 360, 363,212 P.3d 239 (2009);

In this case, KCPL failed to provide substantial evidenee of its rate case expense.
The evidence provided by KCPL, aptly described by the Commission Chairman as a
“chaotic mess” (R. 100 at 11), hardly qualifies as “substantial evidence” that a reasonable
person might accept as being sufficient to support the Commission’s $4.5 million KCPL-
~ only rate case expense award, in light of the “appropriate standard of pmbf.”_ K.S.A, 77-
- 621(c)(7). | |

The appropriate standard of proof for raté case expense is that “{f].ees which are
‘not suppérted by ‘meticulous, contemporaneous time records’ that show the specific tasks
being billed should not be allowed.” Davis v. Miller, 269 Kan. at 748-751.

Incongruously, after detefmining that the evidence submitted by KCPL rendered
. impossible the comparisons, analysis, and determinations necessary to determine just and
reasonable rate case expense, the Commission awarded KCPL $4.5 million in KCPL-
only rate case expense — the: same amount it had awarded in its November 22, 2010,
Order. -In attempting to do that which it had declared impossible, the _Commission

ignored its own findings about the evidence in the record.
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The Commission’s decision must not only be within the scope of its lawful
authority, but also the process by which it reaches that result must be logical and
rational.” Home Telephone Co. v. Kansas Corporation Comm’n, 3 1 Kan.App.2d at 1012,

Reasoned decision making, in which the rule announced is the rule

applied, promotes sound results, and unreasoned decision making the

opposite. The evil of a decision that applies a standard other than the one it
enunciates spreads in both directions, preventing both consistent
application of the law by subordinate agency personnel (notably ALJ's),

and effective review of the law by the courts.

31 Kan.App.2d at 1012-13.

It is simply not logical and rationale, nor is it reasoned decision making, for the
Commission to award $4.5 million in KCPL-only rate case expense after specifically
concluding that the evidence submitted by KCPL rendered impossible the comparisons,
analysis, and determinations necessary to determine just and reasonable rate case
expense. KCPL’s fees were not supported by “meticulous, contemporaneous time
records”™ that. show the specific tasks being billed, and should therefore not be allowed.
Davis v. Miller, 269 Kan. at 748-751.

The Commission’s $4.5 million KCPL-only rate case award must be reversed as it
is not based on substantial competent evidence when viewed in light of the record as a
whole and the Commission’s own findings. The matter should be remanded to the KCC

with specific. directions to deny KCPL-only rate case expense in excess of the

uncontested $2.1 million amount and to order the appropriate refunds to ratepayers.
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B. The Commission’s decision is otherwise 'unreasonablé, arbitrary and
" capricious because it is contrary to specific findings made by the
Commission and failed to adequately specify how the Commission
arrived at the $4.5 million amount. _

The standard of review applicable to this issue is under K.S.A; 77-621_(0)(8) and
the authorities cited in the Standard of Review section, supra. The issues raised by
CURB are located at (R. 79 at 72-73; R, 88 ét 51-539; R. 90 at 113-122; R. 104 at 1-25,
210-218, 234-246), and were ruled upon by the Commission at R.87 at 159-168; R. 90
at 39-45; R. 91 at 21-23, 28-38; R. 104 at 67-150, 252-265).

The Commission’s decision to award $4.5 million in KCPL-only rate case
éxpense is otherwise unreésonﬁble, arbitréry and capricious because it is contrary to
+ specific findings made by the Commission and failed to adequately specify‘how the
Commission arrived at the $4.5 million amount.

Agency action is unreasonable when it is so arbitrary that it can be described as
being “taken without regard to the benefit or harm involved to the community at large,
including all interesfed parties, aﬁd was so wide of .the mark that its unreasonableness lies
outside the realm of fair debate. Whether an action is reasonable or not is a question of
law, to bé determined upon the basis of the facts which were presented to the [agency].”
 Board of Johnson County Comm'rs v. City of ()Iathe,.263 Kan. 667, Syl. § 3, 952 P.2d
1302 (1998). | .

An agency action is arbitrary and capricious if it is unreasonable or without
foundation in fact. Wright v. Kansas rSnrwte Bd. of Educ., 46 Kan.App.2d at 1059.
Arbitrary has been defined as action taken without adequate determining principles or not

done or acting according to reason or judgment, and capricious has been defined as

changing apparently without regard to any laws. Id.
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As discussed at length above, thé Commission determined that the evidence
submitted by KCPL lacked the detail required to calculate rate case expense, making it
impossible for the Commission to rationally analyze the billings. (R. 87 at 161-163, 165,
R. 90 at 40-41; R. 96 at 9; R. 100 at 185-203, 228; R. 104 at 80-81, 94-95, 1:01,. 108, I11;
R. 124 at 66-74, 75-125). |

Instead of disallowing ﬂle rate case expense as required by Davis v. Miller (“Fees
which are not supported by_ ‘meticulous, contemporaneous time records’ that show the
specific tasks being billed should not be.allowed.”) , the Commission attempted to api)ly
~ lodestar analysis even though it had determined the evidence rendered impbssible the
comparisons, analysis, and determinations necessary to determine just and reasonable rf;lte
case expf;nsc. (R. 104 at 80-81, 101, 108, 111).  The Commission’s decision is
uﬁe%onéble, arbitrary, and capricious. |

The Commission’s Januéry 18, 2012, Order also fails to adequately show how the
Com_mission'calculated and arrivgd at .the identical amount ($4.5 million) of KCPL-only
rate case expense it previously awardéd in its November 22, 2010, Order. While the
Commission explained some of its reductions ﬁﬁn the Company’s overall claim; the
Commission fai_led' to articulate how it u]timétely arrived at the identical $4.5 million
amount of KCPL-only rate case expense awarded in the November 22, 2010 Order.

The Commission’s February 21, 2011, Order granted reconsideration of its
November 22, 2010, rate case expense award, opened the record to receive new evidence
on rate case expense, directed KCPL aﬂd CURB to file evidence regarding rate case
expense, allowed the parties to conduct discovéry on rate case expense, and scheduled an

evidentiary hearing. (R. 91 at 21). The Commission stated that it would “base its
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decisibil on rate case expense for this docket upon the evidence presented in _this
additioﬁa] proceeding that is limited to this issue.” (R. 91 at 31).

Instead, after months of discovery, pre-filed testimony, and a three-day contested
heariné, the Commission arrived at the identical $4.5 million amount of KCPL—only rate
case expense it awarded in November 2010. While the Commission attempts tc.) justify
its award by referencing its attempted use of the lodestar approach (R. 104 at 93-132,
259), courts utilizing thé lodestar mcthod require each lawyer for whom fees are sought
to provide meticulous, contemporaneous time records documenting the time a]loﬁed to
specific tasks. (R. 104 at 93-94, 95, 214-215). Case v. Unified Sch. Dist. No. 233, 157
F.3d 1243, 1250 (10" Cir. 1998). |

Here, the Commission’s findings clearly establish that KCPL failed to provide
meticulous, contemporaneous time recofds documenting the time allotted to specific
tasks, despite the fact the Prehearing Officer and the Commission ordered KCPL to
prévide this level of detail. Because meticulous, contemporaneous time records are
necessary, it is easy to see why the Commission “consistently encouﬁtered” difficulty in
applying the lodestar approach due to the block-billing p’rac_tice utilized by all but one of
the 40-plus attorneys retained by KCPL. (R. 104 at 94). The Commission found this
“particularly problematic” in trying to sort out what attorney work was duplicated, both
within a law firm and among attorneys at several law finms. (R. 104 at 94), The
Commission found block billing used for time expended for entire ddys even when
multiple tasks were performed and when work had to be billed for more than one
jurisdiction or involved issues not included in this rate case proceeding. (R. 104 at 94).

The Commission even noted that when block billing is used, “the reviewer cannot
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decipher how much time is spent on a paﬁicular task, which is necessary to determine
whether tasks are duplicated with respect to that activity.” (R. 104 at 94). Yet the
Commission’s rate case expense award attempted to do exactly that which it concluded
was 1impossible,

Multiplying a range of attorney hourly rates ($275 to $300)'times the adjusted
7,909 ‘atton.lej{ hours the Commission calculated using a lodestar calculation resulted in
three potential reasonable attorney fees amounts: $2,174,975, $2,254,065, and
$2,372,700. However, the Commission did not indicate which of these amounts it
ultimately arriving at ité. final KCPL-only rate case expense award. (R. 104 at 108-111).

The Commission’s analysis of consultant fees was eveﬁ less precise, as it is
unclear how the Commission went from the $2.174 to $2.372 million range for attorney
fees to the $4.5 million in KCPL-only rate case expense aﬁard. (R. 104 at 108-111).

| “The Commission initially computed a “high level”. calculation of legal and
~ consultant fees usfng the percentages resulting from its attorney fee lodestar analysis
(58%, 56.2%, and 53.8%), resulting in a range of allowed rate case expenées for legal and
" consulting services be_twee-n $2.92 million to $3.21 million; (R. 104 at 111-112). Again,
the Commission did not indicate whether it utilized this “high level” calculation in
a&iving at the $4.5 million award.

Next, ‘the :Cbrﬁniission é&empted td aﬁalyie whethér each outs.id.e..consultarits.’
expenses were prudently incurred and just and reasonable to recover in rates. The
Commission approved some in their entirety (and Veatch, FINANCO, Inc., Gannett
Fleming, Inc., Siemens Energy,' Inc., and Towers Watson), denied some in their entirety

(Meyer Construction Consulting, J. Wilson & Associates, Steven Jones. Schiff Hardin,
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and Global Prairié), and denied one in part (Management Applications Consulting, Inc.).
(R. 104 at 111-124),

However, while the Commission discussed several other consultants’ expenses it
did not specify what amount it concluded should “be approved or denied (Global
Holdings, Inc., Pegasus Global, NextSource, Kuhn & Wittenborn, XACT, XPEDX,
Hampton Inn, Miscellaneous Vendors, and “Expense Reports.”). (R. 104 at 117-118,
124-127). With respect to these consultants and vendors, the Commission made vague
comments that gave no indication on what was included and what excluded from the $4.5 -
million award:

_ Overall, the Commission finds KCP&L failed to presented (sic)
evidence sufficient to show why such extensive use of NextSource was
necessary and essential to presenting its case in this proceeding. We have.
taken this into account in setting the rate case expense in this proceeding.”

(R. 104 at 124-125). “In reaching our decision, we took into account the

total miscellancous expenses KCP&I asked to be reimbursed by

ratepayers, We find that the total amount of expenses requested is

excessive based upon the evidence presented and that it is appropriate for

KCP&L shareholders to bear the costs of such expenses nof covered by the

rate case expense we award.” (R. 104 at 125-127 [emphasis added)]).

‘How the Commission arrived at the $4.5 million is anyone’s guess. CURB
sought reconsideration on this issue, but the Commission refused to clarify how it arfived
at the $4.5 million award. By refusing to adequately specify how the Commission
arrived at the $4.5 million amount (R. 104 at 21 5-217, 259-260), it would appear that the
Commission simply decided to revert to the $4.5 million awarded in its November 22,
2010, Order, where the Commission chose to “exercise its judgment” to determine the.
rate case expense award because the required detailed information (“meticulous,
contemporaneous time records™) was not in the record (R. 87 at 162). (R. 90 at 76-77,
82-89; See also, R. 95 at 140-141). Since KCPL failed to provide the detailed
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information required by the Commission and Kansas law (meticulous, contemporaneous

' time records), it appears the Commission reverted to its previous position that. it couldn’t
deny rate case expense entirely (or anything above the uncontested $2.1 million amount)
so it would “exercise its judgment” to arrive at a rate case expense award.

In reviewing the Commiésion’s January 18, 2012, Order, it is sﬁnply impossible
to determine how the Commission arrived, for the second time, at the identical $4.5
million amount of KCPL-only rate-cas'é'expense it awarded in November 2010. The
ranges of attorneys fees reached under the Commission’s attempt to apply a lodeétaf

| analysis and the Commission’s aﬁabigu'ous discussion regarding the remaining‘consurltant
fees and expenses simply does not quantify how the Commission arrived at $4.5 million
for the second time.
The Commission’s $4.5 million KCPL—only rate case award must be reversed as it
s othel;\}vise ﬁnreasonable, arbitrajry and capricious because it is contrary to speciﬁc
factual findings made by the Commission and the Commission failed to specify how it
an;ived at the $4.5 million an.munt.r‘ The matter should be remanded to the KCC with
specific directions to deny KCPL-only rate’ case expense in excess of the uncontested
$2.1 million claim and to order the appropriate refunds to ratepayers.
C. The Commission’s d.ecision resﬁlts in an erroneous interpretation or
application of law because the award is not supported by meticulous,
- contemporaneous time records that reveal all hours for which
compensation is requested and how those hours were allotted to
specific tasks.
The standard of review aﬁpiicable to this issue is under K.S.A. 77-621(c)(4) and -

the authorities cited in the Standard of Review section, supra. The issues raised by

CURB are located at (R. 79 at 72-73; R. 88 at 51-59; R. 90 at 113-122; R. 104 at 1-25,
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210-218, 234-246), and were ruled upori by the Commission at (R. 87 at 159-168; R. 90
at 39-45; R. 91. at 21-23, 28-38; R. 104 at 67-150, 252-265). |

The Commission’s award of $4.5 million resulis in an erroneous interpretation or
application of lav;' because the award is not supported by meticulous, contémporaneous
time records. The Kansas Supreme Court has addressed the reasonabléncss of attorney
fees under Rule 1.5 and held that “[flees which are not supported by ‘meticulous,
contemporaneous time records’ that show the specific tasks being billed should not be
allowed.” Davis v. Miller, 269 Kan. at 748-751. |

In the January 18, 20!2 Order, the Commission correctly speciﬁ.éd the standard
by which rate case expense should be determined:

The utility has the burden to prove that the hours billed are reasonable -‘by

submitting meticulous, contemporaneous time records that reveal, for each

lawyer for whom fees -are sought, all hours for which compensation is

requested and how those hours were allotted to specific tasks.” (R. 104 at
78 [citations omitted]).

Consistently, those courts required each lawyer for whom fees were .

sought to provide meticulous, contemporaneous time records documenting

the time allotted to specific tasks. (R. 104 at 93-94).

Furthermore, the Commission gave KCPL advance notice that it required detailed
information for each timekeeper, including (i) the hourly rate charged for that timekeeper,
(ii) the number of hours worked by that timekeeper, (iii) dates these hours were worked,
and (iv) a description of the work performed on those dates by the timekeeper, (R. 104 at
79-80; R. 92 at 90-91).

Finally, the Commission determined that the evidence submitted by KCPL lacked

the detail required to calculate rate case expense, and this lack of “detail made it
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impossible for the Commission to rationally analyze the billings. (R. 87 at 161-163, 65,
R.90 at 40-41; R. 100 at 197-198, 228; R. 104 at 80-81, 101, 108, 111).

Despite (1) providing KCPL advé.nce notification of its obligation to provide
detailed information, (2) ;:orrectly specifying the required standard requiring “meticulous,
conterhporanéous time records,” and (3) concluding that KCPL failed to provide the
detailed time records as required, the Commission erroneous applied the law by failing to
.disallow the rate case expense as required by the Davis v. Miller decision (“Fees which
are not supported 5y ‘meticulous, contgmporéneous time records’ that showr tﬁe specific
tasks being billed should not be allowed.”). Instéad ,Of disaiiowing the rate case expense
- as required by Davis v. Miller, the Commission attempted o utilize a lodestar analysis
even though it had determined. the evidence rendered imbossible the con;parisons,-
analysis, and determinations necessary to determine just and reasonable rate case
expense. (R, 104 at 80-81, 101, 108, 111).

In its original November 22, 2010, Order, the Commission awarded $4.5 million
in KCPL-only rate cése expense even though the Com;llission determined there wasn’t
adequate evidence, but the Commission attempted to justify its erroneous decision by
stéting it would nonetheless exercise ils judgment fo determine a prudent, just, and
reasonable amount of rate case expense.

Because that detailed information is not contained in this record, the
Commission has considered denying recovery of all rate case expense in
this proceeding. Upon reflection, however, the Commission has concluded
such a ruling would be improper. Instead, the Commission will exercise
its judgment to determine an amount of rate case expense that is prudent,
just, and reasonable that KCPL will be allowed to recover from ratepayers
as part of this proceeding. (R. 87 at 162 [emphasis added)).
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The Commission reconsidered its November 2010 decision, arguably because it
became clear from CURB’s petitions for reconsideration that it was an erroneous
interpretation or applicaﬁoh of th_e law. Now, after granting reconsideration and
declaring that it would “base its decision on rate case expense for this docket upon the
evidencé presented in this additional proceeding” (R. 91 at 3i), the Commission has
again'detennillled the Iaék of detail in the record rendered impo&sib!e_the comparisons,
analysis, and determinations necessary to determine just and reasonable rate case
expense. |

The problem is, the Commission erroneously awarded $4.5 million in KCPL-only
rate case expense for the second time, an a.mount unsupported in the November 22, 2010,
Order and now unsupported in the January 18, 2012, Order. By “exercising its
judgment,” the Commission has again attempted to do what it says is impossible -
perform the nelcessmy comparisons, analysis, and determinations from a deficient record
to determine just and reasonable rafe case expen's_e. |

As discussed above in detail, the Commission’s January 18, 2012, Order fails to
adequately specify how it calculated the identical amount ($4.5 million) of KCPL-only
rate case expense it previously awarded in its November 22, 2010, Order. In the
Commission’s January 18, 2012, Ordér, the Commission attempts égain to exerbise iis
Judgment to determine an amount of rate case expense because the required detailed
information (“meticulous, contemporaneous timer_records”) was not in the .record.
Cafefui scrutiny of the of the January 18, 2012, Order fails to reveal exactly how the

Commission arrived at the identical _$4.5 million in KCPL-only rate case expense, an
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error the Commission refused to clarify in its March 4, 2012, Order. (R. 104 at 215-217,
259-260).

The Commission’s award of rate case expense in excess of the uncontested $2.1
million amount should therefore be reversed as it is the result of an erroncous
interpretation or application of law because the award is not supported by meticulous,
contemporaneous time-records that reveal all hours for which compensation is requested
and how those hours were allotted to specific tasks. The matter should be remanded to
the KCC with specific directions to deny KCPL-only rate case expense in excess of the
uncontested $2.1 million amount and to order 'the appropriate refunds to ratepayers.

D. The Commission’s decision results in an erroneous interpretation or .

application of the law by failing to adequately specify how the
Commission arrived at the $4.5 miilion amount.

The standard of review appiicable to thie issue is under K.S.A.-77-621(c)(4) and
the authorities cited in the Staﬁdarﬁ of Review section, supra. The issues raised by
CURB are located at (R. 79 at 72;73; R. -88 at 51-59; R. 90 at 113-122; R, 104 at 1-25,
210-218, 234-246), and were ruledr upoﬁ by-the Commission at (R. 87 at 159-168; R. 90
at 39-45; R. 91 at 21-23, 28-38; R. 104 at 67-150, 252-265). |

The Comrnission’s January 18, 2012, Order results in an erroneous interpretation

'or appllcauon of law by failing to adequately specnfy how it eaiculafed the identical
amount ($4 5 million} of KCPL-only rate case expense it prev;ously awarded in its
November 22, 2010, Order. As discussed in detail above, while the Commission
explained some of its reductions from the Company’s overall claim, the Commission
failed to articulate_ how it ultimately arrived at the identical $4.5 million amount of

KCPL-only rate case expense awarded in the November 22, 2010 Order.
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When the Commission granted reconsideration of its November 22, 2010, rate
case expense award, it indicated that it would “base its decision on rate case expense for
this docket upon the evidence presented in this additional proceeding that is limited to
this issue.” (R. 91 at 31). However, after months of discovery, pre-filed testi_mlon:y, and a -
three-day coﬁtcsted hearing, the Commission arrived at the identi;:a! $4.5I miilion amount
of KCPL-only rate case éxpense it awarded in November 2010, yet left the parties with
no way of ascertaining how i.t arrived at that amount.

It is impossible to ascertain how the Commission arrived at the $4.5 mill-ion

| KCPL-only rate case expenée éward, with only a range orf attormey fees amounts
($2,174,975, $2,254,065, and $2,372,700), and vague statements about the consultant
fees that may or may not have been denied. By refusing to adequately specify how the
Comimission arrived at the _$=4.5 million amount in responsé to CURB’s February 2, 2012,
petition for reconsideration (R, 104 at.215-217, 259-260), one is left with thelimpression
that the Cﬁmmission simply reverted to the $4.$ million awarded in its November 22,
2010, Order, arrived at by the Cﬁmmission exercising its judgment because the required
detailed information (“metipulous, contemporaneous time rgcords”) was not in the record
(R. 87 at 162). |
_ Equally important, the Commission appears to have relied upon a different, new,
and undisx.:.l.osed legal stz:m.dard for defermining the | rate. case expense award: “The
éommission is not persuaded that KCP&I. has presented sufﬁcient_ evidence fo jusn;ﬁ)
inc}ea;ving the award of KCP&L-only rate case expense above what the Commission

originally approved in its November 22, 2010 Order.” (R. 104 at 70 [emphasis added]).
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This is clearly erroneous ‘ancf contrary to the Commission’s February 21, 2011, Order,
which specified that the KCC would:

Taking into account the many factors that must be considered in
determining an appropriate rate case expense, the Commission recognizes
that an appropriate amount of rate case expense for this proceeding may
well exceed $2.1 million. However, the Commission will not prejudge this
issue. CURB will be allowed to examine any evidence offered by KCP&L
on rate case expense. : ' '
The Commission will base its decision on rate case expense for this docket
upon the evidence presented.in this additional proceeding that is limited to
this issue. Thus, the purpose of granting reconsideration and setting-a
hearing as announced in this Order is to allow development of a record
that will provide the Commission with evidence needed to determine an
appropriate adjustment for rate case expense that was prudently incurred
by KCP&L and that is a just and reasonable amount to recover from
KCP&L's ratepayers. Based upon this review, the Commission may decide
to grant a smaller or larger amount for rate case expense for this
proceeding than decided in its November 22, 2010 Order. (R. 91 at 21, 31
[emphasis added]).

The Commission’s January 18, 2012, Order appears to declare tﬁat the November
22, 2012, award of $4.5 million was some sort bf benchmark that the parties had the
burden to pr.ove- should be changed, up or down. That is not what the Commission
ordered in the February 21, 2011, Order, quoted above. The Commission clearly and
expressly declared it would “not prefudge this issue” and would “base its decision on
rate case expense for this dockef upon the evidence presented in this additional
proceeding.” At no ti:ﬁe did.-thé Commission advise the parties that they would be
required to bear a burdén to persuade the Commission to grant more or less than the
awarded in November 2010, which is an erroneous interp‘retation or application of the
“law, as the entire Aburden of proving rate case expense was on KCPL, not CURB.

The Commission’s award of rate case expense in excess of the uncontested $2;1

million amount should therefore be reversed because the decision results in an erroneous
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interpretation or application of the law by failing to adequately specify how the
Commission arrived at the $4.5 million amount. The matter should be remanded to the
KCC with specific directions to deny KCPL-only rate case expense in excess of the

uncontested $2.1 million amount and to order the appropriate refunds to ratepayers.

REQUEST FOR RELIEF
Pursunant tb K.S.A. 77-62.1, CURB respectﬁilly requests that this Court reverse the
portions of the KCC Orders awarding $4.5 million in KCPL-onIy rate casé expense,
remand this matter to the KCC with 'speciﬁc directions to deny.KCPL-only rate case
expensé in excess of the un(':optebsted $2.1 millioﬁ amount, order the appropriate refunds, |
and for such other relief as may be necessary or appropriate, whether mandatory,

injunctive, declaratory, temporary or permanent, equitable or legal,

Respectfully submitted,

- 7/ e &K

arrlck #13127
_ Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Telephone: (785)271-3200
Facsimile: (785)271-3116
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that two true and correct copies of the above and
foregoing document were placed in the United States mail, postage prepaid, or hand-
delivered this 24" day of April, 2012, to the following;

Patrice Petersen-Klein

Executive Diréctor

Kansas Corporation Commission
1500 SW Arrowhead Road
Topeka, KS 66604

**Hand Delivered**

Brian G. Fedotin, Advisory Counsel

Kansas Corporation Commission

- 1500 SW Arrowhead Road
Topeka, KS 66604

**Hand Delivered**

Dana A. Bradbury, General Counsel
Kansas Corporation Commission
1500 SW Arrowhead Road

Topeka, KS 66604

**Hand Delivered**

Heather Humphrey, Corporate Counsel
Denise Buffington, Corporate Counsel
Kansas City Power & Light Company
One Kansas City Place '
1200 Main St, 16 Floor

PO Box 418679 (64141-9679)

Kansas City, MO 64105

Frank A. Caro, Jr., Attorney
Anne E. Callenbach, Attorney
Polsinelli Shughart

6201 College Bivd, Ste 500
Overland Park, KS 66211-2435
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S e A .
Y¥ansas Dorearztion Doomi

THE STATE CORPORATION COMMISSION

OF THE STATE OF KANSAS
Before Commissioners: Jay Scott Emler, Chairman
' Shari Feist Albrecht
Pat Apple
In the Matter of Kansas City Power & )
Light’s Application to Deploy and Operate ) Docket No. 16-KCPE-160-MIS
its Proposed Clean Charge Network. )

ORDER DENYING KCP&L’S APPLICATION FOR APPROVAL OF ITS CLEAN
CHARGE NETWORK PROJECT AND ELECTRIC VEHICLE
CHARGING STATION TARIFF

This matter comes before the State Corporation Commission of the State of Kansas
(Commission) for consideration and decision. Having reviewed the pleadings and record, the
Commission makes the following findings:

1, On Janvary 26, 2015, Kansas City Power & Light Company (KCP&L)
announced its planned Clean Charge Network (CCN) to install and operate more than 1,000
electric vehicle (EV) charging stations capable of supporting more than 10,000 EVs in KCP&L.’s
service territories. On June 17, 2015, in Docket No. 15-KCPE-116-RTS, the Parties filed a
Joint Motion for Approval of Unanimous Partial Settlement Agreement on Revenue
Requirement (Settlement),l which included an agreement to jointly petition the Commission to
investigate and evaluate the issuc of EV charging stations. Accordingly, on September 24,
2015, KCP&L, Commission Staff (Staff), and the Citizens’ Utility Ratepayer Board (CURB)
filed a Joint Petition to Open a General Investigation Docket (Petition) requesting the
Comumission open a docket to investigate issues related to EV charging stations.

2. On February 2, 2016, the Commission issued an Order Opening Docket to address

KCP&L’s proposed CCN and EV charging station tariff. While KCP&L requested a general

! The Settlement was approved by the Commission on September 10, 2015.
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investigation, since the Commission was presented with a specific program proposed by
KCP&L, the Commission limited the scope of this Docket to evaluating the CCN proposed by
KCP&L.2 On February 16, 2016, KCP&L filed its Application for Approval of its Clean Charge
Network Project and Electric Vehicle Charging Station Tariff, KCP&L intends the tariff to take
cffect January 1, 2017.> The CCN will consist of EV charging stations manufactured by
ChargePoint, Inc. (ChargePoint), and which will be part of ChargePoint’s network of more than

1 Through partnerships with companies at host

20,000 charging spots in North America.
locations and with Nissan Motor Company, KCP&L plans to offer free charging on every station
in its CCN to all drivers for the first two years or until a tariff is in place.’

3. The CCN is expected to cost approximately $16.6 million, of which
approximately $5.6 million would be borne by Kansas jurisdictional customers.® KCP&L is
requesting Kansas ratepayers pay for the appropriately $5.6 million in capital costs, along with
the depreciation and approximately $250,000 in annual operations and maintenance costs.’
Currently 230 of the planned 315 stations are in scrvice,® with the CCN expected to be
completed by the end of the third quarter of this year.” According to Charles A, Caisley, Vice
President — Marketing and Public Affairs for KCP&L, based on customer résearch and national

studies, there is “significant customer interest in electric vehicles.”!® KCP&L claims its

proposed CCN is in the public interest “because it places Kansas in the forefront of

? Order Opening Dacket, Feb, 2, 2016, § 4.
* Application of Kansas City Power & Light Company for Approval of Its Clean Charge Network Project and
Electric Vehicle Charging Station Tariff (Application), Feb. 16, 2016, § 10.
: Attachment A to Application, Feb, 16, 2016, p. 1.
Id
¢ Direct Testimony of Charles A. Caisley (Caisley Direct), Feb. 16, 2016, p. 8.
" Pirect Testimony of Darrin Ives (Ives Direct), Feb. 16,2016, p. 15,
® Rebuttal Testimony of Darrin R. Ives (Ives Rebuttal), June 16, 2016, p. 18.
® Direct Testimony of Kristin L. Riggins, Feb. 16, 2016, p. 11.
® Caisley Direct, p. 10.
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accommodating and promoting development of an industry that is expected to advance quickly
in the near future,”'! Specifically, Caisley explains:

The [EV] industry can only advance if there are adequate charging
stations throughout the country, similar to what we now have for
gasoline-powered vehicles, The lack of EV charging station
infrastructure presents a barrier to market penetration at scale in the
industry and the lack of a standardized financial transaction
infrastructure also inhibits the industry’s growth. KCP&L can help
alleviate those barriers in its service territory,'

4, As part of its Application, KCP&L filed a brief addressing the legal issues
presented in this Docket. The first issue that KCP&L raises is whether providing EV charging
services qualifies as a public utility function under Kansas law. Afler explaining offering EV
charging services is a legitimate public utility function under Kansas law under K,S.A. 66-104
and K.8.A. 66-101a,"® KCP&L noted:

should the Commission determine that promoting and provisioning
electric service for transportation purposes is necessary for carrying
out Kansas public policy with regard to promoting and expanding
the use of EVs in the state, then it would become part of the services
and activities a public utility should make available to Kansas
customers in order to meet the legal standard of providing “efficient
and sufficient service and facilities” at just and reasonable rates, as
required by K.S.A. 66-101b.!*

5. In essence, K.S.A. 66-101b requires every electric public utility to furnish
reasonably efficient and sufficient service.

6. On June 6, 2016, Commission Staff filed their Brief on Legal Issues, explaining
while “EV charging service is a public utility function, the Kansas statutes do not answer

important questions pertaining to the necessity or scale of such service.”"® Staff characterized

the crux of this Docket as “what, if any, CCN property and operating expenses are reasonably

"' Application, § 14.

1 Caisley Direct, pp. 10-11.

: Brief of Kansas City Power & Light Company on Legal Issues, Feb, 16, 2016, p. 2.
Id,p.3.

' Commission Staff's Brief on Legal Issues, June 6, 2016, Y 4.
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necessary to maintain reasonably sufficient and efficient electric service.”'® CURB did not brief
the legal issues.

7. On June 6, 2016, Joshua P. Frantz and Robert H. Glass, Ph.D. filed direct
testimony on behalf of Staff and Andrea Crane filed direct testimony on behalf of CURB. All
three testified against the proposed program. Staff’s main critique of the proposed program is

17 Frantz characterized the

KCP&L has not demonstrated a demand for charging stations.
proposed CCN program as a speculative investment to create demand for EVs."® Furthermore,
Frantz opined that KCP&L is already providing reasonably sufficient and efficient service to its
EV customers without the CCN." Frantz concluded EV drivers typically charge their EVs at
home? based on: (1) the testimony of KCP&L witness Daniel Bowermaster,?! (2) Tesla
recommending home charging for its vehicles, and (3) studies of EV drivers’ charging habits
conducted by Idahe National Laboratory. He explained EVs can easily be charged at home with
a proper cord and ordinary three-prong 120-volt outlet.”? Frantz also questioned whether the
CCN stations would be used or useful throughout the expected lifespan of the project based on
technological advances.” With improved battery life and the possibility that wireless charging

could become the dominant charging method, Frantz cautions the CCN could be obsolete before

2025.%

®1d., §6.

" Direct Testimony of Robert H. Glass Ph.D. (Glass Direct), June 6, 2016, p. 7.
** Direct Testimony of Joshua P. Frantz (Frantz Direct), June 6, 2016, p. 5.
YId., p. 6.

z? Id, pp. 6-7.

B 1d, pp. 11, 13.
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8. Dr. Glass explained Staff opposed the proposed network as a highly speculative,
ratepayer-funded program (o expand rate base, customer load, and customer demand.®
According to Glass, “KCP&I. does not present any statistical evidence of correlation between

26 As an alternative, Glass

interest in EVs and a demand for commercial charging stations.”
suggested recommending the legislature amend K.S.A. 66-104 to grant an exemption to private
charging stations akin to the one given to private natural gas providers, and establishing a time of
use rate for home charging of EVs.”

9. Crane also urged the Commission to reject the proposed CCN program because:

(1) KCP&L has not demonstrated a need for the program; (2) the program is potentially anti-

competitive; and (3) the program would result in all Kansas customers cross-subsidizing EV

OWIICIS, 2

10.  On June 16, 2016, Darrin R. Ives and Charles A. Caisley filed rebuttal testimony
on behalf of KCP&L. Ives reiterated that customers have requested and are utilizing the EV
stations installed as part of the CCN.* In doing so, Ives admits, “it is true that KCP&L does not
have a specific forecast for the growth in EV purchases within the KCP&L service territory, the
fact is that customers are demonstrating firsthand that there is a need and a demand for the

»30

charging stations. Ives also appears to acknowledge the speculative aspect of the CCN

proposal by expressing a willingness to share the costs of the program between customers and

shareholders “to be reassessed at the time of KCP&L’s next full general rate case, when

additional information and analysis will be available”.>!

¥ Direct Testimony of Robert H. Glass, Ph.D., June 6, 2016, p. 3.
*1d,p. 6.

7 1d, p. 26.

% Direct Testimony of Andrea C. Crane, June 6, 2016, p. 5.
 Jves Rebuttal, p. 2.

¥ rd, p. 12.

1, p.25.
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11, Caisley disputes Frantz's assertion that home charging is adequate for the

32 He cites four

majority of KCP&I. customers who own or are considering purchasing EVs.
factors to argue home charging is not sufficient; (1) drivers sometimes travel more miles than
their average daily use; (2) EVs lose some functionality as battery life diminishes; (3) fully
recharging a nearly depleted battery at home could take twelve to sixteen hours; and (4) range
anxiety is more pronounced for EV drivers.”® Caisley also explained that 52% of households
cannot park a car within 20 feet of an electrical outlet, and thus cannot charge at home.** In
addressing Frantz’s concerns that CCN stations will not be useful throughout their lifetime,
Caisley testified “KCP&L is unaware of any automaker, especially U.S. automakers, that has
provided commercially available EVs with built-in wireless charging as Navigant predicted in
early 2014, Nor is the Company aware of any U.S. automaker that plans to introduce this

»33 But wireless

technology in their commercial product line within the immediate future.
charging is only one example of a technologicai advancement that Frantz identified that might
render the CCN obsolete.’® Another possibility is improved battery life. Caisley ignored his
own testimony on the potential for improved battery life (“{iln just a few, short years, we have
seen the second generation of EVs nearly double their battery life and range”).>’ As Frantz
points out, with continued improvements to battery life, there is less need for public charging
stations, as EVs can remain charged on one night’s worth of home charging.*® Caisley did not

rebut Frantz’s testimony that improved battery life would decrease the demand for public

charging stations,

32 Rebuttal Testimony of Charles A. Caisley, June 16,2016, p. 2.
£
1d, pp. 4-5.
M d, p.s.
¥ 1d., p. 18.
3 Transcript of Evidentiary Hearing (Tr.), p. 298.
¥ Caisley Direct, p. 21.
% Frantz Direct, p. 13.
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12.  An evidentiary hearing was held on June 28 and June 29, 2016, KCP&L, Staff,
CURB, and ChargePoint appeared by counsel, with KCP&L, Staff, and CURB having submitted
prefiled testimony. The Commission heard live testimony from a total of eight witnesses,
' including four on behalf of KCP&L, two on behalf of Staff, one each on behalf of CURB and
ChargePoint. The parties had the opportunity to cross-examine the witnesses at the evidentiary
hearing as well as the opportunity to redirect their own witnesses. Following the evidentiary
hearing, all of the parties submitted posthearing briefs.

13.  The issue facing the Commission is not whether KCP&I can or should build and
operate the CCN, but whether KCP&L should be able to recover the costs of building and
operating the CCN from all of its customers, rather than its shareholders and EV owners.”

14,  The threshold issue is whether the CCN network is necessary to provide sufficient
and efficient service.*’ The Commission concludes it is not.

15.  As the Applicant, KCP&L bears the burden of proof. It failed to meet its burden,
As the Commission will explain in greater detail below, based on the evidence presented, the
Commission finds KCP&L has failed to demonstrate a legitimate demand for the CCN.

! At the hearing, Caisley

Admittedly, KCP&L’s CCN is designed to promote EV acloption.4
testified, “one of the benefits of the Clean Charge; Network is to create the platform to discuss
these things [cost of EVs] as part of being an enabler and catalyst for this industry.”** While
stimulating EV ownership and usage may be a laudable goal, it is not within the scope of

KCP&L providing sufficient and efficient service. Promoting EV ownership and usage is better

left to the automobile industry.

% See Initial Post-Hearing Brief of Kansas City Power & Light Company, July 15,2016, p. 13; see aiso Tr., pp. 25-
26.

# See Tr., p. 26.

*!Tr,, p. 52 (Caisley Cross).

“1d,p. 81.
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16.  Similarly, Caisley acknowledges that under KCP&L’s proposal, KCP&L’s
ratepayers, rather than retail businesses will bear the cost of the CCN.® Caisley explained
businesses “want to do something that will attract customers and be valuable to their customers
that they don’t have to outlay capital for.” The Commission does not agree that ratepayers
should be subsidizing the cost of the CCN for the benefit of businesses. Businesses have élready
demonstrated that they are willing to install stations to attract and retain employees, customers,
or tenants.” As Anne Smart, Director of Government Relations and Regulatory Affairs for
ChargePoint, testified 92 charging ports have already been sold outside KCP&L’s program to
private entities in Kansas, such as universities, cities, and Sprint.** Even more to the.: point, Ives
cited to his colleague Caisley’s testimony that, “our hosts...have been signing up to participate in
this. And we probably will have a waiting list when we run ouf of capacity for the network. And
none of them are charging us for the spa'ce”.‘” Therefore, the evidence suggests that rather than
add a costly program to rate base, it is best left to private businesses and landlords to install
stations as incentives to attract customers. Accordingly, it is not necessary for ratepayers to fund
the CCN. The private sector appears willing to finance an effective EV charging network.

17. KCP&L views the CCN as part of its regulated distribution network necessary to
provide efficient and sufficient service,”® It follows that KCP&L believes that EV owners

49

curtently lack efficient electric service in KCP&L’s service territory.” Yet the evidence does

not suggest there is a legitimate demand for the CCN.

$1d, p. 120.
“1d, p. 121,
*Tr,, p. 161 (Riggins Cross).
Tr., p. 256-257,271 (Smart Cross).
7y, p. 247 (Ives Redirect).
48
Id.
Y Id.
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18.  When presented with a California Transportation Electrification study from his
direct testimony, which concluded most drivers of battery/electric vehicles do not need a charge
outside their home on most days, Caisley acknowledged “[w]e do believe that 70, 80 percent of
the charging occurs at home,”°

19. When challenged on his claim that 52% of households cannot park a car within 20
feet of an electrical outlet, and thus cannot charge at home, Caisley admitted he had no statistics
on EV adoption levels by residents of multi-dwelling units and that since he presumed that such

! Accordingly, the

residents did their due diligence, he was not making a demand claim.’
Commission does not believe Caisley’s testimony offers any reason to believe a significant
number of KCP&L customers need the CCN,

20.  In evaluating the credibility of the witnesses on the question of the necessity of
the CCN program, the Comunission finds KCP&L sorely lacking. KCP&L resorts to character
assassination, questioning the seriousness of Glass’s analysis, which KCP&L alleges arises to a
lack of sincerity;* and questioning the expertise of both Frantz and Crane. Frantz is criticized
for relying on online research.> Yet, KCP&L fails to support its conclusions with any studies or
data. For example, during KCP&L’s cross-examination of Frantz on whether the CCN is
necessary for an EV driver who does not have a garage or access to an electrical outlet, Frantz
testified that KCP&L did not provide any data to show any EV drivers were unable to charge

their vehicles or that the vehicles were underused.’* While neither KCP&L nor Staff performed

any primary research or provided any data on the question of whether such customers exist or

“1d, p. 58.

! 1d., pp. 63-63.

z Post-Hearing Reply Brief of Kansas City Power & Light Company, Aug. 5, 2016, 9 7.
1d, g 4.

3 Tr., p. 292 (Frantz Cross).

Schedule CRII-S-13
9/20



have experienced difficulty in charging their EVs,”® KCP&L bears the burden of proving the
necessity of the program. Therefore, the lack of supporting studies or data is fatal to their claim.

21.  KCP&L relies on Crane’s admitted lack of familiarity with the EV network in her
home state of Connecticut to question her exp-ertise.56 But the Commission does not see the
relevance in this line of attack. There is no evidence that Crane has consulted on Connecticut’s
network, Likewise, the record is devoid of any evidence on whether Connecticut has similar
legislation to K.S.A. 66-101b. KCP&L tries to undermine Crane’s ability to testify on the EV
charging network as being outside the scope of her knowledge.”” Yet her testimony deals with
possible rate base treatment of the CCN.*® Based on her numerous appearances before the
Commission, where she has offered expert {estimony on rate base treatment of programs, the
Commission finds Crane qualified to offer her opinion on whether the CCN should be
incorporated in rate base. The Commission agrees with Crane’s recommendation that KCP&L’s
shareholders should absorb the CCN program costs since KCP&L took it upon itself to make the
investment and the sheer size of the program.*

22.  In evaluating the evidence presented, the Commission finds KCP&L did not
introduce credible evidence supporting the need for the CCN. First, KCP&L fails to provide
support for its claims that there is demand for such a large EV network. As envisioned, the CCN
could support 12,000 EVs with no wait time for users, and as many as 25,000 EVs with moderate
wait time.®° But under the Electric Power Research Institute (EPRI)’s most optimistic estimate,

there would still be less than 12,000 EVs in KCP&L’s service territory by 2020.5' KCP&L relies

35

:: Post-Hearing Reply Brief of Kansas City Power & Light Company, { 8.
Id, % 8.

8 Tr. p., 285 (Crane Cross).

**Tr., p. 285 (Crane Cross).

% Tr., p. 157 (Riggins Cross).

8 Tr, p. 159 (Riggins Cross).
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on EPRI to demonstrate demand for the EV network. EPRI also presents a more pessimistic
estimate of 2,954 EVs by 2020, and an intermediate estimate of 8,245 by 2020, Through
February 2016, an estimated 969 EVs were sold in KCP&L’s service territory.® Based on the
few EVs sold thus far and the wildly varying estimates of future sales presented by EPRI, the
Commission appreciates how speculative any demand for a charging station is and questions
why ratepayers should fund a CCN scaled to EPRI’s most optimistic projections,

23.  Despite KCP&L’s repeated claims of strong interest for the CCN from its
customers, Caisley admits KCP&L did not keep track of residential customers who called his
Marketing and Public Affairs Department about charging stations.®® So, KCP&L has no
evidentiary support for its claims of strong consumer interest. Instead, they are forced to
extrapolate territory-wide demand based on a survey of 1,169 members of their Customer
Advisory Online Panel.®® In that survey, one-third of the respondents would consider purchasing
an EV.% KCP&L attempts to use the survey of 1,169 to argue that one-third of its overall
Kansas customer base would consider purchasing an EV.ST 1t stretches credibility to think
70,000 KCP&L customers would consider purchasing an EV based on an online advisory panel
survey of less than 1,200 customers. Not only is the Commission troubled that KCP&L is
attempting to extrapolate system-wide demand based on its survey of its online advisory panel,
the Commission notes the survey simply asks if they would “consider” purchasing an EV, not

whether they were likely to purchase an EV. The distinction is critical, The same survey reveals

S 1d.

 Id., pp. 159-160.

e, p. 105 (Caisley Cross).

 Tr., pp. 162-163 (Riggins Cross).
% Tr., p. 166 (Riggins Cross).
., pp. 168-169.
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that 64% of KCP&L’s customer advisory panel would not consider buying an EV even if
KCP&L located a station in their area.%

24.  If anything, the survey KCP&L relies on indicates there is little demand for the
CCN. Darrin Ives, KCP&L's Vice President of Regulatory Affairs, acknowledged KCP&L
| could not demonstrate customer demand for the CCN when he testified, “while it is true that
KCP&J. does not have a specific forecast for the growth in EV purchases within the KCP&L
_ service territory, the fact is that customers are demonstrating firsthand that there is a need and
demand for the charging station.”®® KCP&L offers no measurable evidence of customer demand
for the CCN. Therefore, the Commission cannot in good conscience ask ratepayers to finance
the CCN based on mere conjecture,

25,  If anything, KCP&L’s own witnesses make the case for home charging of EVs or
allowing private businesses and landlords to install their own stations, rather than building the
CCN. As Caisley testified, “obviously overnight is when a lot of charging is going to occur or
when you get to your place of employment, if you can charge there.”™ Since a significant
amount of charging will take place overnight or at work, it is difficult to articulate a reason to
have ratepayers fund the CCN. Caisley inadvertently advocated for in-home charging by
analogizing the CCN to the internet. In his testimony, Caisley recalled going to his college
library to access his email and wondering why anyone would ever go to the trouble of going to a
computer lab to use email.”’ One of the reasons internet use is so widespread is it can be and is

typically accessed on smart phones or on personal computers. People no longer need to go to

computer labs or public libraries to use the internet. In other words, people use the internet

 Tr. p. 166 (Riggins Cross).
“r, p. 210 {Ives Cross).

™ Tr., pp. 129-130 (Caisley).

" Tr., pp. 93-94 (Caisley Cross).
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because it is convenient. It follows that people are more likely to purchase EVs if they can
charge at home, rather than go to an EV station where there may be a wait or they have to leave
their EV unattended for a lengthy period of time as the EV charges. It is far more convenient to
charge a vehicle in the security of one’s own garage or office parking lot. The EV industry is
more likely to develop through home charging.

26, KCP&L has given the Commission no reason to believe the stations installed
prior to the CCN are inadequate to meet the needs of current and future EV owners. As Smart
testified, there are already 92 stations installed at universities, municipalities, and private
businesses. Those entities have demonstratedr a willingness to finance those stations as an
incentive for customers to use their business or rent at their apartment buildings. Similarly, Ives
testified that several employers in the Kansas City metropolitan area have installed EV charging
stations as a benefit to their employees, guests and customers.” In testifying that a number of
entities have advised KCP&L that they are never going to charge drivers to use their stations
because the entities believe it incentivizes customers to come to their lo'cations, Caisley leads the
Commission to believe the best approach is to let private industry install stations as they will be
the beneficiaries of increased business.” In other words, let the private sector invest in the EV
market, rather than have ratepayers finance the speculative venture.

27.  Another reason to conclude that the CCN is not necessary to provide service is
that KCP&L has no plans on how to proceed if the Commission denies its Application.” If the
CCN were truly necessary, KCP&L would commit to building the network and having its

shareholders finance the project. If KCP&L is as confident in EPRI’s projections as it claims to

7 Ives Rebuttal, p. 17.
BT, p. 92 {Caisley Cross).
" Tr., p. 132 (Caisley Cross).
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be, KCP&L should be willing to invest its own money in the CCN as it stands to make a
handsome profit if EV usage increases tenfold.

28.  Since KCP&L fails to demonstrate the necessity of the CCN, the Commission
must reject its Application. Besides there being no showing of necessity, the Commission is also
troubled that the CCN might be technologically obsolete before the program expires. Frantz
raised concerns that the CCN would not be “used and required to be used” throughout its
expected lifespan due to wireless charging, Level 3 DC charging, and improved‘baﬁery life.”
Rather than provide facts to support why the CCN will remain used and useful throughout its
expected tén—year lifespan, KCP&I. engages in pure speculation. Caisley testified, “even if there
is inductive charging that is not widespread and useable at that point, we fully expect from our
conversations with auto manufacturers, we expect that the Level 2 and Level 3 plugs will still be
on every vehicle and not obsolete”.’® Again, in contrast to Frantz’s research and reference to
studies, KCP&L refers to its expectations, without providing any sources to support those
expectations.

29.  Even if the Commission were to have found there is a need for the CCN and that
the program would be used and useful throughout its lifespan, there is still the issue of cross-
subsidization. “One class of consumers should not be burdened with costs created by another
class.””’ KCP&L’s proposal presents three cross-subsidization concerns: (1) KCP&I, customers
in Leavenworth, Miami, Wyandotte, and Linn Counties may be subsidizing Johnson County EV

owners since all of the stations are deployed in Johnson County;”® (2) the 275,000-300,000

™ Frantz Direct, pp . 9, 11-13.

™ Tr., p. 127 (Caisley Cross).

77 Jones v. Kansas Gas & Elec., 222 Kan. 390, 401 (1977).

™ Post-Hearing Brief of the Citizens’ Utility Ratepayer Board (CURB Brief), July 29,2016, p. 25.
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Kansas jutisdictional customers” will be subsidizing the approximately 1,000 EV owners in
KCP&L’s service territory; and (3) the EV owners that will benefit are generally high income
earners, who will be subsidized by lower income individuals unable to afford EVs.®® KCP&L’s
response to concerns over cross-subsidization is essentially all consumers will benefit through
cleaner air and increased load, which will spread the overall fixed costs of its system over more
kilowatts.®!

30.  The Commission is not convinced that there are benefits to non-EV owners that
outweigh its concerns over cross-subsidization. Daniel Bowermaster, a Program Manager at
EPRI, who testified on behalf of KCP&L, explained charging an average EV using KCP&L’s
generation fleet results in power plant emissions equivalent to emissions produced by a gasoline
powered vehicle with a 35 mpg fuel economy rating.® To conclude there is an environmental
benefit, Bowermaster compared that fuel economy to a 25.3 mpg average for new vehicles.® On
cross-examination, Bowermaster refused to hypothesize whether EVs would replace smaller

% Based on

sedans with higher fuel economies or larger vehicles with lower fuel economies.
Bowermaster’s testimony, it is far from certain the CCN would produce environmental benefits
sufficient to overcome cross-subsidization concemns., Even if KCP&L could demonstrate
environmental benefits from the CCN, the Commission has previously rejected societal tests,

recognizing that it is too difficult to quantify indirect societal environmental and health

benefits.?

P Tr,, p. 104 (Caisley Cross).

¥ CURB Brief, p. 23.

8 Ives Rebuttal, p. 20,

2 Tr., p. 150 (Bowermaster Cross).

2 1d.

¥ 1d., pp. 150-152 (Bowermaster Cross).

% Order, Docket No. 12-GIMX-337-GIV, March 6, 2013, § 5.
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31, The Commission also questions whether additional off-peak electricity sales will
oceur. As Ives admits, KCP&L has not conducted statistical modeling or forecasting to support
its assumptions of future EV load.* More importantly, KCP&L’s argument of additional off-
peak sales is based on nighttime home charging.®” If anything, the CCN would compete with
nighttime home charging. If the CCN deterred nighttime home charging, it might actually impair
off-peak sales and cause more electricity sales during peak hours. Again, the supposed benefit of
additional load does not overcome concerns related to cross-subsidization.

32. | At the time of its annbuﬁcement, the CCN would have been the largest EV
charging network in the country. While KCP&L repeatedly characterizes the CCN as a pilot
plan, its scale exceeds that of a typical pilot program. KCP&L downplays its earlier pilot
program, a partnership with the United States Department of Energy (DOE), which began around
2012 with approximately 50 stations.*® The Commission questioned why KCP&L seeks to
expand the scale of stations from 50 to 1,000.% Essentially, KCP&L explained the pilot program
was too small in scope and not supported with enough advertising to affect customer behavior.”
The lesson KCP&L apparently learned from its pilot program with DOE was not that there was
insufficient demand for charging stations, but that the program was not large enough to stimulate
demand. The Commission reaches a far different conclusion -- the results of the pilot program
do not justify rapid expansion of the build out of charging stations at the ratepayers’ expense.

33, Frantz raised an additional reason to discount the utilization data — it did not

account for how customers would react if they were asked to pay for the electricity at the EV

¥ Tr,, p. 194,

* post-Hearing Brief of Commission Staff, July 29, 2016, § 57.
* Tr., p. 109 (Caisley Cross).

T, p. 111,

% Tr.,, p. 112-113 (Caisley Cross).
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stations.”’ Currently, EV drivers are using the charging stations without having to pay for their
electricity. Frantz testified that by providing free electricity at the EV stations, KCP&L’s
already sparse demand data is skewed, and that once customers are required to pay for the
electricity, demand for charging outside the home will decline.®? The Commission finds Frantz’s
reasoning compelling. It is a matter of common sense that individuals may be very willing to
accept something free, but scoff at having to purchase that same item. Until KCP&L actually
charges its customers fo’r using the EV stations, the data collected from its EV charging stations
is suspect.

34,  KCP&L claims it will take several years to gather sufficient data to draw
reasonable conclusions from the CCN.” Based on that timeframe, the Commission questions the
timing of KCP&L’s Application. Adding to the Commission’s consternation is Caisley’s
testimony that it takes upwards of one year to plan and install a station.”* The Commission
believes KCP&L would have been better served to gradually expand its EV network and seek
approval of the CCN after it bad sufficient data to establish actual demand for the program.

35.  The Commission denics KCP&L’s request to have ratepayers finance the CCN.
The evidence demonstrates the CCN is not necessary. To the contrary, private businesses are
already installing stations to incentivize customers, employees, and guests. Rather than burden
the ratepayers, the Commission believes either KCP&L sharcholders or private businesses
should bear the costs of building and operating EV charging stations, as they are the beneficiaries
of increased EV ownership. Relying on the private sector to finance an EV network also

eliminates concerns of cross-subsidization.

?! Frantz Direct, p. 8.

2 1d.

93 1(1.

* Caisley Rebuttal., p. 8.
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THEREFORE, THE COMMISSION ORDERS:

A. KCP&IL’s Application for approval of its Clean Charge Network project and
electric vehicle charging station tariff is denied.

B. The parties have 15 days from the date of electronic service of this Order to
petition for reconsideration.”®

C. The Commission retains jurisdiction over the subject matter and pérties for the
purpose of entering such further orders as it deems necessary.

BY THE COMMISSION IT IS SO ORDERED.

Emler, Chairman; Albrecht, Commissioner; Apple, Commissioner

Dated: SEP 19 2016

Amy L Gilbert
Secretary to the Commission

BGF
EMAILED

SEP 13 2016

P K.S8.A. 66-118b; K.S.A. 77-529(a)(1).
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