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Staff Recommendation 


COMES NOW the Staff of the Public Service Commission, and for its recommendation in this matter, states:


1.
On December 15, 2003, Lightyear Communications, Inc. and Lightyear Network Solutions, LLC jointly filed a Joint Application, seeking authority from the Commission to transfer customers from Lightyear Communications, Inc. to Lightyear Network Solutions LLC.  No applications to intervene have been filed.

2.
At the same time as it filed the Joint Application, Lightyear Network Solutions, LLC filed an application with the Commission to obtain a certificate to provide basic local telecommunications service in Missouri (Case No. XA-2004-253).  Staff is filing, concurrently with this recommendation, a recommendation that the Commission grant Lightyear Network Solutions, LLC a conditional certificate to provide this service, conditioned upon Lightyear Network Solutions, LLC filing an adoption notice and revised tariff title sheet adopting Lightyear Communications, Inc.’s tariffs, through the mechanism set forth in 4 CSR 240-2.060(5)(C).  Lightyear Communications, Inc. holds a certificate of service authority to perform this service under Case No. TA-94-141.

3.
The transfer of assets is governed by § 392.300 RSMo 2000 and 4 CSR 240-3.520.  Applicable case law provides that the Commission may approve an asset transfer if it is “not detrimental to the public interest”.  See State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).
4.
Staff recommends that the Commission waive the application of 4 CSR 240-33.150, the “slamming” rule, to this transaction.  Commission regulation 4 CSR 240-2.060(4) indicates that the Commission may waive its rules and tariff provisions if good cause is shown. 

5.
In the attached Memorandum, which is labeled Exhibit A, the Staff summarizes its review of the application and concludes that the transaction will not be detrimental to the public interest.  Staff recommends that the Commission approve the Joint Application, contingent upon the grant of the certificate Lightyear Network Solutions, LLC has requested in Case No. XA-2004-0253.

6.
As the Joint Application involves a company currently in bankruptcy, Staff is attaching the Order: (A) Authorizing the Sale of Substantially All of the Debtor’s Assets Pursuant to 11 U.S.C. § 363(B), (F) and (M) and (B) Authorizing the Assumption and Assignment of Executory Contracts and Unexpired Leases Pursuant to 11 U.S.C. § 365 as Exhibit B, and the Asset Purchase Agreement by and between LY Acquisition, LLC and Lightyear Communications, Inc., Lightyear Communications of Virginia, Inc., and Lightyear Telecommunications LLC referenced in Exhibit B as Exhibit C to this pleading.  As indicated in the Joint Application, the sale of Lightyear Communications, Inc.’s assets to the parent of Lightyear Network Solutions, LLC has been approved by the United States Bankruptcy Court of the Western District of Kentucky in Case No. 02-32257.

WHEREFORE, based upon the foregoing, the Staff recommends that, if the Commission approves the application pending in Case No. XA-2004-0253, the Commission enter an Order approving the transfer of assets and customers from Lightyear Communications, Inc. to Lightyear Network Solutions LLC as proposed; and waiving the application of 4 CSR 240-33.150 to this transaction.  Additionally, Staff requests that the Commission direct Lightyear Communications, Inc. to notify the Commission when the sale of its assets is complete, so the Commission may cancel Lightyear Communications, Inc.’s certificate of service authority.
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/s/ David A. Meyer___________________

� The Commission granted a certificate of service authority to Unidial, Inc. in Case No. TA-94-141.  Unidial, Inc. changed its name to Unidial Communications, Inc. in Case No. TO-98-414.  Unidial Communications, Inc. changed its name to Lightyear Communications, Inc. in Case No. TO-2000-857.  The reference in the Joint Application to “Case No. 2000001064” is more accurately a reference to Lightyear Communications, Inc.’s tariff, Tariff File No. 200001064.
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