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Motion to Dismiss Application Due to Lack of Jurisdiction

COMES NOW the Staff of the Missouri Public Service Commission, by and through Counsel, and for its Motion to Dismiss, states the following:

1.
On October 25, 2004, Advanced TelCom, Inc. (ATI), Shared Communications Services, Inc. (SCS) and Eschelon Telecom, Inc. (ETI), filed a joint application pursuant to 4 CSR 240-3.535 requesting that the Commission grant them authority to consummate a transaction involving the transfer of ultimate control of SCS, a regulated telecommunications company to ETI.  ETI intends to purchase all of the issued and outstanding shares of common stock of ATI, the parent company of SCS.  ETI is purchasing the shares of ATI from Advanced TelCom Group, Inc. (ATGI), the parent company of ATI.

2.
The application in this case describes the purchase of the stock of SCS’s unregulated parent company, ATI.   There is no direct acquisition of SCS’s stock by ETI.  As a result of the initial stock purchase, all that will occur is that the “ultimate” corporate parent of SCS will be changed from ATGI to ETI.  ATI will continue to own all the stock of SCS, but ETI will control SCS through its ownership and control of ATI.  After the initial purchase, however, ETI will transfer the stock of ATI to ETI’s subsidiary, identified as Eschelon Operating Company (OPCO).  Thus, following completion of the entire transaction, SCS will continue to be wholly owned by ATI, which will be wholly owned by OPCO, which will continue to be wholly owned by ETI.   A key fact in all of this is that only ATI’s stock is being transferred.   ATI, ETI, OPCO and ATGI do not provide telecommunication services in Missouri.

3.
As the Commission knows, Section 392.300 (1)(2) RSMo 2000 applies to transactions involving the sale of the “franchise, facilities or system” of a regulated utility, or, to the acquisition of more than 10 percent of the stock of a Missouri incorporated utility by other than a telecommunications company.  However, the Staff submits that this statute does not apply to this transaction because neither the assets nor the stock of the regulated entity, SCS, are being transferred as a result of the proposed transaction.

4.
In the Matter of the Merger of SBC Communications, Inc., Case No. TM-99-76, the Commission considered the merger of two unregulated parent companies that owned Missouri regulated telecommunications companies.  The Commission found that no jurisdiction 

over the transaction existed.
  


5.
Although the SBC case involved a merger, rather than a stock purchase, comparison with the present case is appropriate because the transaction as proposed is between unregulated parent companies, and the only thing that is altered in relation to the Missouri regulated utility, SCS, is its ultimate corporate parent.  SCS’s status and operation in Missouri as a regulated utility is not changed.  


6.
In the Application of Frontier Communications of America, Inc., and of Citizens Communications Company for Authority to Transfer Control, Case No. TM-2002-290, the Commission issued an Order Dismissing the Application in a case that involved facts similar to this one.  The Commission’s decision is attached hereto, labeled Appendix A, and is incorporated by reference herein.

WHEREFORE, for all the foregoing reasons the Staff respectfully submits that it has shown “good cause” to dismiss the Application filed in this case as required by 4 CSR 240‑2.116(4).  Staff requests that the Commission enter an Order dismissing the Application due to lack of jurisdiction.
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