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DIRECT TESTIMONY 

OF 

JOHN S. RILEY 

KANSAS CITY POWER AND LIGHT COMPANY 

KCP&L- GREATER MISSOURI OPERATIONS COMPANY 

CASE Nos. ER-2018-0145 and ER-2018-0146 

1 INTRODUCTION 

2 Q. 

3 A. 

4 Q. 

5 A. 

6 

7 Q. 

8 A. 

9 

10 Q. 

11 A. 

12 

13 

14 

15 

16 

17 

18 Q. 

What is your name and what is your business address. 

John S. Riley, PO Box 2230, Jefferson City, Missomi 65102 

By whom are you employed and in what capacity? 

I am employed by the Missomi Office of the Public Counsel ("OPC") as a Public Utility 

Accountant III. 

What is your educational background? 

I earned a B.S. in Business Administration with a major in Accounting from Missomi State 

University. 

What is your professional work experience? 

I was employed by the OPC from 1987 to 1990 as a Pijblic Utility Accountant. In this 

capacity I pmticipatcd in rate cases and other regulatory proceedings before the Public 

Service Conunission ("Cmmnission"). From 1994 to 2000 I was employed as an auditor 

with the Missouri Department of Revenue. I was employed as an Accounting Specialist 

with the Office of the State Comt Administrator until 2013. In 2013, I accepted a position 

as the Comt Administrator for the 19th Judicial Circuit until April, 2016 when I joined the 

OPC. 

Are you a Certified Public Accountant ("CPA") licensed in the State of Missouri? 
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A. 

Q. 

A. 

Q. 

A. 

Yes. I am also a member of the Institute of Internal Auditors ("TIA") 

Have you previously filed testimony before the Missouri Public Service Commission 

("Commission" or ''PSC")? 

Yes I have. A listing of my Case filings is attached as JSR-D-1 

Wl1at is the purpose of your direct testimony? 

First, I recommend the Commission adopt the Federal Energy Regulatory Commission's 

("FERC") definition of fuel costs to be included in fuel adjustment clauses for FERC 

pmposes be included in the FA Cs of Kansas City Power & Light Company ("KCPL") and 

KCP&L Greater Missouri Operations Company ("GMO"). The adoption of this definition 

would streamline the costs included so that the reviews required by the Cmrunission mies 

and regulations, and that are unde1taken by Staff and OPC, are able to track and verify the 

components ofKCPL's and GMO's FACs. I also propose language be added to KCPL's 

and GM O's FAC tariff sheets so that KCPL's and GM O's ("Companies") tariffs will meet 

the requirements of Section 386.266.4(3) RSMo., and I recommend the Cmrunission order 

KCPL and GMO to continue to provide, in their monthly FAC reports submissions, their 

FAC costs and revenues by account and subaccount for the month and twelve months 

ending with that month and also have the Companies continue filing reports in accordance 

with FERC order 668. 

In the second part of my testimony, I provide OPC' s recommendation with respect to the 

Tax Cuts and Jobs Act of 2017 ("TCJA"). The full effect of the TCJA should be 

implemented in these cases, as well as a regulatory liability established for the excess tax 

expense from January 1 through the operational date of this case. When the liability has 

been accurately established, then the total should be used to offset any regulatory assets 

2 
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KCPL and GMO may be carrying on their financial statements. 

SIMPLIFY THE DEFINITION OF FUEL COSTS IN THE FAC 

Q. 

A. 

Q. 

A. 

Would you summarize OPC's recommendation concerning the definition of fuel 

costs to include in KCPL's and GMO's FACs? 

OPC recommends that the Commission revise their FA Cs to include only fossil fuel costs 

that are listed in Account 151 of the Commission's Uniform System of Accounts for 

Public Utilities and Licensees. The cost of nuclear fuel shall be that as shown in Account 

518, and the cost of natural gas shown in account 547 Only those costs booked in FERC 

USOA Account 151 that are within the FER C's definition of fuel for fuel adjustment 

clause purposes set out in 18 C.F.R. 35.14(a)(6). (Attached as JSR-D-2) 

How does the FERC define of fuel costs for the FERC FAC? 

The FERC FAC rule that defines fuel costs included in its FAC defines them as "no items 

other than those listed in Account 151 of the [FERC]'s Uniform System of Accounts."1 

Account 151 provides: 

This account shall include the book cost of fuel on hand. 

Items 

1. Invoice price of fuel less any cash or other discounts. 

1 1992 version of the USOA Electric Chart of Accounts, definition listed for account 151 

3 
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Q. 

A. 

Q. 

2. Freight, switching, demmrnge and other transportation charges, not 

including, however, any charges for unloading from the shipping medium. 

3. Excise taxes, purchasing agents' commissions. Insurance and other 

expenses directly assignable to the cost of fuel. 

4. Operating, maintenance and depreciation expenses and ad valorem taxes on 

utility- owned transportation equipment used to transport fuel from the point 

of acquisition to the unloading point. 

5. Lease or rental costs of transportation equipment used to transport fuel from 

the point of acquisition to the unloading point. (Emphasis added) 

What these five bullet points clarify is that "fuel" is the actual cost of the coal or natural 

gas or nuclear fuel which the utility consume in the generation plant and that includes the 

transportation costs to get that fuel to the plant. 

How does this definition of fuel costs for FERC FACs differ from the definition in 

KCPL's and GMO's current FAC tariffs? 

KCPL and GMO's answer to OPC data request 130lindicates that KCPL and GMO also 

include as fuel costs expenses that are incurred after the fuel is consumed. These items 

are recorded in account.501400. These expenses are related to the removal of slag, fly 

ash and FDG byproducts and do not meet the definition of fuel consumed in the utility's 

generating plants. 

Why is OPC recommending that the Commission revise the definition of fuel costs 

used in KCPL's and GMO's FAC? 

4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
13 
14 
15 
16 
17 

18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

33 

Direct Testimony of 
John S. Riley 
Case No. ER-2018-0145 

ER-2018-0146 

A. 

Q. 

A. 

FARRP 

This proposed definition will eliminate confusion, reduce the possibility of inclusion of 

improper costs, and simplify the calculations. 

Do any of the electric utilities this Commission regulates use this definition in their 

FAC tariff? 

Yes. Ameren Missouri has language in its Rider FAC tariff that is very close to the 

FERC definition. In fact, Ameren Missouri refers to account 151 in its definition of fuel 

component ("FC"). Ameren Missouri's definition of FC in its FAC follows: 

[(ANEC - B) x 95% ±I± P ± T)/Sw 

* ANEC = FC + PP + E ± R - OSSR 

* FC Fuel costs and revenues associated with the Company's generating 
plants that are listed in Federal Energy Regulatory Commission 
("FERC") Account 

151 and recorded in FERC Accounts 501 or 547, and all costs and 
revenues that are recorded in FERC Account 518. 
the following: 

1. For fossil fuel plants: 

These include 

*A. the following costs and revenues (including applicable 
taxes) arising from steam plant operations: coal 
commodity, gas, alternative fuels, Btu adjustments 
assessed by coal suppliers, quality adjustments related to 
the sulfur content of coal assessed by coal suppliers, 
railroad transportation, switching and demurrage charges, 
railcar repair and inspection costs, railcar depreciation, 
railcar lease costs, similar costs associated with other 
applicable modes of transportation, fuel hedging costs, 
fuel oil adjustments included in commodity and 
transportation costs, fuel additive costs included in 
commodity or transportation costs, oil costs, and expenses 
resulting from fuel and transportation portfolio 
optimization activities; and 

*B. the following costs and revenues (including applicable 
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Q. 

A. 

Q. 

A. 

taxes) arising from non~steam plant operations: natural 
gas generation costs related to commodity, oil, 
transportation, storage, capacity reservation, fuel 
losses, hedging, and revenues and expenses resulting from 
fuel and transportation portfolio optimization activities, 
but excluding fuel costs related to the Company's landfill 
gas generating plant known as Maryland Heights Energy 
Center; and 

*2. The following costs and revenues (including applicable taxes) 
arising from nuclear plant operations: nuclear fuel commodity 
expense, waste disposal expense, and nuclear fuel hedging 
costs. 

Should fuel additives be included in the cost of fuel in KCPL's and GM O's FACs'? 

Yes. Additives, such as lime and ammonia that are consumed in the production of energy 

should be considered fuel costs. The costs of these additives are recorded in account 

501300, but are included in the definition set out in 151 by way of bullet point 3 in the 

quote above - an expense directly assignable to the cost of fuel. These additives are 

necessary for pollution control, and are burned with the coal or natural gas. 

\Vould you please summarize OPC's position on the fuel costs that should be used in 

KCPL's and GMO's FACs? 

The costs that should be included in fuel costs for FAC calculations should be the cost of 

the materials consumed to generate electricity and the transportation costs (bullet points 

2,3,4&5) to transport them to the plant, but no expenses beyond the unloading point. 

This would include necessary additives but no labor, hired contractors, meals, flights, cell 

phones or other expenses that arc not included in the definition of in the FERC 151 

account. This realty natTows the cost of fuel to the materials listed in account 501000, 

the additives that are included in account 501300, the natural gas booked in account 

547000 and transportation costs booked in account 547300. 

6 
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1 I should point out that my position is an argument concerning only the definition of fuel 

2 within the FAC calculation. Ms. Lena Mantle will testify on Off System Sales and 

3 Purchase Power. 

4 OTHERFACRECOMMENDATIONS 
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Q. 

A. 

Q. 

A. 

Do you have any other recommendations regarding KPCL's and GMO's FA Cs? 

Yes. OPC has two additional recommendations. First, in the last KCPL rate case2
, the 

Commission ordered "KCPL's monthly FAC report shall include the FAC costs and 

revenues by subaccount for that month and the twelve months ending that month;"3 The 

Commission also directed the Companies to report "Purchased power costs and off­

system sales revenues provided in all FAC filings and report submissions shall be in 

accordance with FERC order 668 and the Commission's definition of purchased power 

costs and off-system sales revenue."4 This inf01mation has been helpful in tracking 

KCPL's FAC costs and revenues. OPC is recommending that the Commission in t)1is 

case order the both KCPL and GMO to continue to provide the same information. 

Does OPC have other recommendations regarding KCPL's and GMO's FACs? 

Yes. It has come to OPC's attention that the statute enabling the use of FA Cs requires, 

that to authorize a FAC, the Cmrunission is to find that the FAC set forth in the schedules 

"includes a provision requiring that the utility file a general rate case with the effective 

date of new rates to be no later than four years after the effective date of the commission 

2 The last GMO case was sett1e with a stipulation and agreement. 
3 Report & Order, ER-2016-0285 page 32 
4 Id. Page 32 
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order implementing the adjustment mechanism."5 Neither KCPL's nor GMO's cun-ent 

FAC tariff sheets include such a provision. Therefore, OPC recommends that, if the 

Commission approves FAC tariff sheets for KCPL or GMO in these cases, such a 

provision be included in their tariff sheets before the Commission approves them. 

REGULATORY TREATMENT OF THE FEDERAL REDUCED TAX RATE 

Q. 

A. 

Q. 

The Tax Cut and Jobs Act of 2017 ("TC.TA") has lowered corporate federal income 

tax rates from 35 % to 21 % . Does OPC have a position on regulatory treatment of 

the excess income tax expense that KCPL and GMO have and will collect since 

January 1, 2018, through the date of new rates in their pending general electric rate 

cases due to the change in tax rates? 

This income tax difference does represent a material amount of overearning. The tax rate 

change was a 40% reduction from the federal corporate income tax rate when rates were 

set for both Companies. The Commission should order both KCPL and GMO to establish 

a regulatory liability account for the excess income tax each collected from January I, 

2018, through the effective date of the new rates in their pending rate cases. When this 

excess tax amount is calculated then the total of the liability account, should be used to 

offset the regulatory asset account balances that the Companies have on their general 

ledgers. 

Would yon explain the accumulation of funds within the regulatory liability 

accounts? 

5 Section 386.266.4(3) RSMo. 

8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Direct Testimony of 
John S. Riley 
Case No. ER-2018-0145 

ER-2018-0146 

A. 

Q. 

A. 

In KCPL's and GMO's last general rate cases, the Companies had federal income tax 

expense calculated on their net income at 35%. The TCJA of 2017 changed federal 

corporate income tax rates effective January I of this year. The federal income tax rate 

starting on January I is 21 %. Using $100,000 net income as an example, taxes for the 

last rate cases were calculated at a combined federal and state tax rate of over 38%. So 

the annual income tax expense in this example was approximately $38,000. Rates were 

set in the Companies last rate cases to collect this expense. Since January, the utilities 

have been exposed to a combined tax rate of 25.45%. In this example, the tax expense 

incmTed was only $25,450. The difference between what was included in their revenue 

requirements and their last rate cases and what they actually incun-ed ($38,000 less 

$25,450 in this example) should be tracked and accumulated, and then the Commission 

should order the balance to offset Company regulatory assets. 

Why should the Commission order this regulatory liability tracking? 

Due to the tax law change, the Commission had recently opened a multi-case docket to 

listen to oral arguments regarding the issuance of AAOs to address the effect of the 

federal tax cuts However, a recent bill enacted by the Missouri legislature and signed by 

the Governor, 6 allows the Commission to defer the financial impact of the tax rate change 

for the period of January I through the operational law date of new rates. "The amount 

deferred under this subsection shall be included in the revenue requirement used to set the 

electrical corporation's rates in its subsequent general rate proceeding through an 

6 Senate Bill No. 564. 
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Q. 

A. 

Q. 

A. 

amortization over a period determined by the commission."7 The bill's language 

specifically addressed utilities that were not in general rate proceedings. 

Should the Commission treat KCPL and GMO any different than what the 

legislature established for the utilities that are not in a general rate case? 

No. OPC sees this intentional exclusion as a legislative effort to allow the Commission 

to exercise its judgment in active cases. The Commission can exercise its authority to 

create a regulatory liability account and include the amount in this general rate case. 

The common sense approach to the amortization is to immediately offset the Company's 

regulatory assets. This method would simplify the process and tracking and amortization 

would be a one-and-done event to adjust revenue requirement. 

Do you have dollar values calculated for the proposed deferrals for KCPL and 

GMO? 

I do not have a complete calculation at this time. By the time new rates are in effect, I 

estimate that KCPL will have over collected income tax expense by approximately $19 

million. I estimate that GMO will have over collected by approximately $12 million. I 

am still gathering information from the prior rate cases and should have more accurate 

deferral totals for each by the time I file smTebuttal testimony in these cases. 

7 Section 393.137.3, RSMo. (S.B No. 564). 
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ACCUMULATED DEFERRED INCOME TAXES 

Q. 

A. 

Q. 

A. 

Q. 

A. 

How should the Commission handle the excess accumulated deferred income tax 

balances? 

The Internal Revenue Service ("IRS") has indicated that "protected" excess deferred 

income tax will need to be reversed using the average rate assumption method 

("ARAM"). The IRS further indicates unprotected excess deferred income tax can be 

returned to the ratepayers by a method determined by the Commission. 

Have KCPL and GMO provided spreadsheets and workpapers that accurately 

delineate the protected and unprotected portions of the excess accumulated deferred 

income tax balances? 

KCPL and GMO have answered data requests and provided spreadsheets where excess 

accumulated deferred income taxes ("ADIT") are broken out with a designation of 

protected and unprotected balances. OPC is still in the process of discovery to determine 

the accuracy of these balances. 

Are there any specific concerns that OPC has with information presented? 

Yes. In response to Staff data request 0239, the Companies provided an Excel 

spreadsheet that listed separate calculations for both KCPL and GMO. OPC's concern is 

that there is a lack of documentation to properly classify the net operating loss ("NOL") 

amounts for each company. OPC is still trying to determine if the NOL should be 

included in the calculations, but even if they ultimately are included, the lack of 

documentation would cause concern in classifying any part of the NOL as "protected." 

11 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

What documentation is needed? 

Both Companies merely added NOL totals on the spreadsheets, leaving no indication 

how much of the losses are for regulated and umegulated companies and how much of 

the losses are from accelerated depreciation (protected) or other expenses. It is my 

understanding that GMO, before it was acquired by Great Plains Energy, was quite 

aggressive with its unregulated businesses, so there is a large gap in the needed 

infomiation. OPC will continue to research the protected and unprotected balances 

presented by the Companies and hope to have adjustments in later testimony. 

What is OPC's general recommendaUon for the treatment of excess accumulated 

deferred income tax? 

Concerning protected ADIT, the TCJA requires the use of ARAM which necessitates 

amortization of the excess tax reserve over the remaining regulatory lives of the property 

at a rate that follows reversal of the defeJTed taxes. As far as the unprotected portion of 

the deferral, OPC proposes a IO-year amortization, as it did in both the recent Spire and 

Liberty Gas general rate cases. 

Does this conclude your direct testimony? 

Yes it does. 

12 
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§35.14 

explanation of why the program adopt­
ed is prudent and consistent with a 
least-cost energy supply pi-ogram. 
(Federal 'Powor Act, 16 U.$,C. 791-828c; Dept. 
of Energy Organlzntlon Act, 42 u,s.c. 7101-
'1352: RO. 12009, 42 FR 46267, 3 CI-'ll 142 (l9''8J: 
Pub. L. 90-611, 9-i Stat.. 2812 (H U.S.C. 3501 d 
seq.)) 

[Order 91. •15 FH. 46363. July 10. 1980] 

Enm,mt,\f, NOTE: For Ff:OERAL RmrSTilll ci­
tat-lons O.Cfootlng §35.13. s£:n the LM, or Glm 
Sections Affected, which nppcara In the 
Finding Aids section of the 1n-lnted voluhle 
:\lid al lot,;W,fdsys.yov. 

Subpart C--Olher Flllng 
Requirements 

§ 35. 14 Fuel cost nnd purchased ec:o• 
nomlc power ndjustmcnt clnuscs. 

(a} Fuel adjustment clauses (fuel 
clause) which arc not in conformity 
wlt.h the principles set out below are 
not in the public interest. rrhese regu­
lations contemp1ato that the filing or 
proposed ra.te schedules, tariffs or se1•v­
ice agreements which embody fnel 
clauses falling to conform to the fol­
lowing principles may result in suspcn­
sion or tl1ose parts of such rate sched­
ules, t.'it'lffs, or service agreements: 

(1) The fuel clause shall be of the 
form tl1a,t provide,; for periodic adJU!!t­
ments 1>or kWh of sales oqul.\l to the 
dlfferenoo between the fuel and pnr­
chased economic power costs per kWh 
of sales in the bMe period and in the 
current period: 

Adjustment Factor= Fm!Sm-Fb/Sb 

Where: Fis the expense of fowll !\till nttcfoat' 
fuel and purolrnsed economic power in 
t.he lm.se (b) amt current (m) period~; and 
S is tho kWh sales tn the base and cur­
rent v-oriods, n.11 as defined below. 

(2) Fuel nnd purclrnsed economic 
power costs (F> shall be the cost or: 

(i) F'ossll nnd nuclear fuel consumed 
ln the utility's own plants, nnd tho 
utllit,y's share of fossll and nuclear rueJ 
consumed In jolntly owne<l or leased 
}:l1ants. 

(ii) 'l'he actual identifiable fossil and 
nuclear fuel costs associated with on­
ergy putchased for reasons other than 
identified in parngmph (a)(2)(lU) of this 
sect.ion. 

(iii) 'fhe total cost or tho purchase of 
economic power, as defined in para-

18 CFR Ch. I (4-1-18 Edilion) 

graph (a)(ll) of this se<!tlon, if tlle re­
set'Ve cnpaclty of the buyer is adequate 
independent of all other pul'chasos 
where non-fuel clrn.11;cs 1u-o inc1uded in 
either Pb or P,..; 

(iv) Energy chat-ges for a.ny purchase 
if the tot.al amount of encrg,v charges 
incurred for the purchnse is less thnn 
the buyer's total avoided variable cost; 

(v) And lcs.s tlte cost or fossil and nu­
clear f\lel recovered thtough all Inter­
system sales. 

(3) Sales (S) must be all kW11's sold, 
excluding inter-system !,ales, Where for 
any reason, bHled system sales cannot 
be coordJnated wJth fiH~} costs for the 
hl111ng pel'iod, sales may be equated to 
the sum of: (0 Generi:ttion, (11) pur­
chases, (111) exchange received, less (lv) 
energy assoclatotl with .tmmped storftge 
opetatlons, less (v) inter-system sales 
referred to in paragraph (a.)(2){lv) of 
this section, less (vi) t.olal system 
losses. 

{'I) The adjustment factor developed 
according to this procedure shall be 
modlfied to properly nnow for losses 
(estimllto<l if necessary) associated 
only with wholesale sales for resale. 

(5} Tho adjustment fnctor deveJoped 
according to this procedure may be fur­
ther modified to allow the recovery of 
gl'oss recelpts and other similar rev­
enue based tax cllai-gea occnsloned by 
the fuel adjustment. revenues. 

(6) Tho cost of fossil fuel shall in­
clude no items other th.nn those listed 
ln Account 151 o( the Cornmlasion's 
Uniform System of Accounts for Public 
Utilities and Licensees. The cost of nu~ 
clear fuol shall be that as shown in Ac­
count 518, except thn.t 1f Account 518 
also contains any expense for fossil ruel 
which has already been included In the 
cost of fossil ft.tel, it shall be deducted 
from this account. (Piu'i\graph C of Ac­
count 518 includes the cost of other 
fuels used for o.ncillary steam fncili­
tles.) 

(7) Whore the cost of fuel includes 
fuel from compnn.Y-o\mcd or con­
trolled I sources, that fact shall be 
noted and described ns part of any m­
ing. Where the ntility purchrises tuel 
from a company-owned or .controlled 

1As defined Jn the Commission'fi UnJtonn 
System of Accounts 18 CF!\ part 101, D1;1fini­
tl!'.ms 5B. 
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source, the price of which is subject to 
the Jurisdiction of a regulatory body, 
and whet'e the price of such fuel has 
been approved by that regulatory body, 
such costs shall be urcsumed, subject 
to rebuttal, to be t·ensonable and ln­
cludnble in the adjustment clause. If 
the cnrrent price, however, Js in litiga­
tion and is being collected subject to 
refund, the utility shall so advise tho 
Commission and shall keep a separate 
account of such amount.<; paid which 
are subject to refund, nnd shall advise 
the Commission of the final cllspositlon 
or such matter by the regulntory body 
having jurisdiction. With re&pect to tlle 
pl'ice of fuel purchases from company­
owned oi· controlled sources pm-aunnt 
to contracts which are not subject to 
regulatory authority, the utiltty com• 
pany shall file such contracts and 
amendmonts thereto with the Commls• 
sion for its acceptance at the time it 
mes its fuel clause or modification 
thereof. Any subacquent amendment to 
such contmct.s slrn.11 llkewiso bo filed 
with the Commission as a rate schedule 
change and may be subject to suspen· 
slon under scct.1011 205 of tho Federal 
Powet• Act. Fuel charges by arm1ated 
comnanles which do not appear to be 
reasonablo may rnsult, in the auspen• 
sion of the fuel ndj\l:Jtmont clause or 
cause an investigation thereof to be 
made by the Commission on its own 
motion under section 206 of tho Federal 
Power A-ct. 

(8) All rate filings which contain a 
proposed new fuel clause or a change in 
nu existing fuel clause shall conform 
such clauses with tho regulations. 
Within one year of the effectiveness of 
this .rulemaking, nll public utilities 
with rate schedules that contain n. fuel 
clause should conform such clauses 
with the regulations. Recognizing that 
1nd1vldual public utillttes may 11ave 
special opct-atin_g chnt·acteristJcs Urn.t 
may wnnant gmntlng temporary 
delays in the implomonta.tlon of tho 
regulations, tho Commission may, 
upon showing of good cause. waive the 
requirements of this section of the reg• 
ulntlons for an nddiLlonal one•yoar pc• 
riocl so ai, to permit the public utilities 
sufficient thne to adjust to the require­
ments. 

§35.14 

(9) All m.te mtngs containing n _pro­
posed new fuel clause or change in an 
e:dsUng fuel clause shnll lnclude: 

{1) A descrJptton of the fuel clauso 
with dct,ailed cost support for the base 
cost of fuel and pnrcbased economic 
pow el' or energy. 

{Ii) Full cost of service dn.ta unless 
tho utility has had the mte approved 
by the Commission within a yenr, pro­
vided that such cost of service may not 
be required when an existing fuel cost 
adjustment clause is being modified to 
confot•m to the Commission's reguln­
ttons. 

(10} Whenever particular cir. 
cumst.anccs prevent the use of the 
standards provided for herein, or tho 
use thercor would result in an undue 
burde'n, t.11e Commission ma.y, UPoll ap­
plication under §385.207 of thts chal)ter 
nnd for good cause shown, _permit devi­
ation from these regulatlous, 

(11) For the purpose of pamgraph 
(a)(2)(Hl) of this section, the following 
definitions npp1y: 

(i) Ecmwmlc power is power or onet'R','l 
purchased over a perfod of twelve 
montlis or loss where the total cost of 
the purchase is less than the buyer's 
total avoided variable cost. 

(ii) 'l'olal cost of the J)urclwse is all 
charges incurred in buying economic 
power and having such power dolivored 
to the buyer's system. 'I'he total cost 
includes, but ls not limited to, cnpaclty 
or rosOt"\•ation charges, onergy chat-ges, 
adders, ancl any transmission or wheel­
ing charges associated with the pur­
chase. 

{lll) 'J'ol<tl avoicled variable cost is nll 
identified and clocumcntc<l variable 
costs that would have been incurred by 
the buyer l1ad n. particular purchase 
not been made. Such costs include, but 
arn not limited to, those associnted 
with fuel, start-up, shut-down or nny 
purchm;es that wouhl have been made 
in lieu of the purchase made. 

(12) !?or the purpose of P,'lt'agraph 
(n){2){1tl) of this section. tho following 
procedures and instructions apply: 

(l) A utility proposing to include 1mr­
chnse chm·gcs other than those for fuel 
01· energy in fuel and purchased eco­
nomic powe1• costs (f') under paragraph 
(nl(2)(1li) of this section slrn.11 l\mond its 
fuel cost ndjustmont clause so that it 
is consistent with pamgmphs (a)(l) nnd 
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<a)(2)(iit) of this section. Such amend­
ment shall st.,tc the system reserve ca.­
pacity cr!U,wia. by which the sy$tem op­
erator tlecldea whether a. reliab1lity 
purchase Js required. Whct·e the utility 
filing the statement is required by n 
State or local regulatory body (Includ­
ing a plant site licensing board) to filo 
a capacity oritet·ia statement with that 
body, the system reset-ve capacity crl­
terh\ in the statement flied with the 
Commission shall be identical to those 
contained in the statement filed with 
the State or local regulatory body. Any 
ututty that changes Its reserve capac­
ity criteria shall, within 15 days of 
such change, file an nmondcd fnol <:ost 
and purchased economic power adjust­
ment clause to incorporate the now crl­
terln. 

(ii) Reserve capacity shall be deemell 
adequate if, at the time a purchase was 
initiated, the buye1•'s system reserve 
capacity criteria wet·e projected to be 
satisfied for the duration of tho pur­
chase without the purchase at lssne. 

(Ill) 'rhc total cost of the pm·chasc 
must be projected to be less than total 
avoided variable cost, at the time a 
tmt·chase was lnittatect, before any non­
fuel purchase charge may be included 
in Fm. 

Ov) 'l'he purchasing utUlty shall 
make a crndit to Ji',,. aftet• a purchase 
ter1ninat-es if the total cost. of the 1mr­
chaso exceeds the total avoided vari­
able cost. The amount of the credit 
shall be tho difference between the 
tot.'l.l cost of the purchase and the total 
a.voided variable cost. 'l'hls credlt shall 
bo made ln the fll'st adjustment period 
after the end of the purchase. If a utll­
tty fails to make the credit 1n the first 
adjustment period after tho end of the 
purchase. it shall, when making the 
credit, also include in F,., interest on 
the amount of tho crollit. Interest shall 
be calculated nt the rate required by 
§35.19a{a)(2)(iii) of this chapter, and 
shall accrue from tho date the credit 
shou1d lrn.ve boon made under this para­
graph until the date tho credit ls made. 

(v) U a pttrchase ta made o( mol'O ca­
})t\City than ls needed to sat;la(y Uw 
buyer's system reserve capacity cri­
teria because the totnl costs of the 
extra capacity and assoclnted energy 
are less than the buyer's total avoided 
vtu•inble costs for the du1~atlon of tho 

18 CFR Ch. I (4-1-18 Edition) 

purchase, the charges nssoclntcd with 
the non-reliability portion of the pur­
cl1a:30 may be included in P. 

(Approved hy tho om~ of Management and 
Budget under conti-ol number 1002--0000) 

(Federal Powo1· Act. JO U.s.O. 824d. 82~0 and 
82511 (1976 & Supp. IV 1980); Department of 
Energy Orgonlzatton Act., 12 U.S.C. 7171. 7172 
and 7l73<c) (Supp. IV 198(1); E.O. 12009, 3 OFR 
part 112 {1978); 5 U.S.C. 553 (1976}) 

tordor 271. 28 ft'R 10573. Oct. 2, 1963, as amend­
ed by Order 421, 36 PR 3017, Feb. 17, 1071; 39 
FR 10083, NO\', 19. 19'11: Order 2'25. 47 FR 19056, 
May 3. 1982; Order 352. <18 PR 55136. Doc. 13, 
1983; 49 FR 5073. Feb. 10, 191M; Order 529, 56 FR 
•l7321, Nov. 13, 1990: Order 600, 63 FR 53809, 
Oct-. 7, 1998; Order 714. 73 FR 57532, Oct. 3, 
2000; 7"J FR 63886, Oct 28-. ~J 

§35.15 Notices of canccllntion or ter­
mination. 

(a) General rule. When a rate sched­
ule, tariff or service agreement or p.1.1•t 
thereof t'equire<l to be on file with the 
Commission ls proposed to be cnncelle<l 
or is to terminate by its own terms and 
no new mte schedule, tariff or service 
agreement or part thereof is to be filed 
in its place, n filing must be 1uadc to 
cancel such rate schedule. tm.•iff or 
service agreement or 1>art thereof at 
least sixty days bnt not more than one 
hundred-twenty days prio1• to the date 
such cuncellatlon or termitmtlon is 
proposed to t.ake effect. A copy of such 
notice to the Commission shall be duly 
posted. With such notice. each flliug 
party shnll submit a st.ntcmeut giving 
the reasons for the l)roposed cancella­
tion or termlnntlon, nnd a list of the 
affected purchnse1-s to whom the notice 
has been provided, For good cause 
shown, the Commission may by order 
provide that the notice of cancellation 
or termination shall be effective M of a 
date prior to the date of filing or prior 
to the date the ming would become ef­
fective in nccordance with those rules. 

{b) Appltcnbility. (1) Tho proviskins of 
pal'agrnph (n) of this section shall 
apply to all eontrnct-s for unbundled 
t.mnsmlsslon service and all power snle 
conu·nct..s: 

(i) Executed prior to July 9, 1996; ot• 
(ii) If unexecuted, filed with the Com­

mission prior to July 9. 1996. 
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