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SUPPLEMENTARY RESPONSE TO COMMISSIONERS’ QUESTIONS

COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE”), Respondent, and hereby provides the following supplementary response to questions of law posed by the Commission at the evidentiary hearing of this matter on November 21, 2005, relating to Mr. Andersson’s liability for the outstanding balance owed on the electric service account for 111 E. Pittman.  In this regard, AmerenUE states as follows:

1.
At the evidentiary hearing, the Commission asked the undersigned counsel for AmerenUE to assume, arguendo, that Mr. Andersson was not the customer of record at 111 E. Pittman and that therefore the transfer of the outstanding balance from 111 E. Pittman to Mr. Andersson’s current service account at 1 El Perro would consequently be based solely on the substantial benefit of service Mr. Andersson received while living at 111 E. Pittman.
      

2.
In response to those questions, the undersigned counsel for AmerenUE addressed the applicable tariff sheets.  In summary, the undersigned counsel advised the Commission that Mr. Andersson was responsible as a matter of law to pay for the debt incurred for the service at 111 E. Pittman under the “benefit of service rule;” that Mr. Andersson is liable for that debt because the law implies a contract for the service that, by his own admission, he received as the lessee at 111 E. Pittman and as a resident in the home; and that the debt arising from Mr. Andersson’s implied contract creates a debt which was properly transferred to his current service account at 1 El Perro under AmerenUE’s tariffs.

3.
An examination of Missouri law and AmerenUE’s tariffs confirm that this analysis was correct.  Under Missouri law, even if there has been no specific request for a service (the facts the Commission asked be assumed), where the services are “knowingly accepted by the party receiving the benefit, there is an obligation to pay the reasonable value of such services and a promise to pay such reasonable value is inferred by either the conduct of the parties or by law under circumstances which would justify the belief that the party furnishing such service expected payment.”  Laclede Gas Co. v. Hampton Speedway Company et al., 520 S.W.2d 625, 630 (Mo. App. E.D. 1975).  Laclede was a case involving a lawsuit by a public utility, Laclede, against a customer based upon the customer’s “use and benefit” of gas service.  The customer argued that Laclede failed to state a claim (i.e., that the customer was not indebted to Laclede as a matter of law).  The Court rejected the customer’s contention holding that “by receiving the benefit and use of gas and gas service, a promise to pay the lawful and reasonable charges of such service is implied.”

4.
AmerenUE’s tariffs provide that a “customer” is any “person . . . responsible for payment for electric service from Company . . ....”  Tariff Sheet 127, ¶ 5. Laclede holds that a person who receives the benefit of the service is responsible to “pay the lawful and reasonable charges of such service . . ....”  520 S.W.2d at 630.   Mr. Andersson is thus responsible for payment and is therefore a customer within the meaning of AmerenUE’s tariffs.   AmerenUE’s tariffs allow AmerenUE to transfer any unpaid balance from a customer’s prior service account to a customer’s new account.  Tariff Sheet 169, ¶ F.  It is undisputed that there remained a $795.20 balance on the 111 E. Pittman account.  Consequently, AmerenUE’s tariffs allowed the 111 E. Pittman balance to be transferred to Mr. Andersson’s current, 1 El Perro account.  Finally, AmerenUE’s tariffs would allow AmerenUE to disconnect service at 1 El Perro due to Mr. Andersson’s failure to pay the lawfully transferred 111 E. Pittman balance that was transferred to the 1 El Perro account.  Tariff Sheet 133, ¶ C (second full paragraph) (“The Company . . . may disconnect such service, if at the time of application such customer or any member of his household (who have both received benefit from the previous service) is indebted to the Company for the same class of service . . .”).  Under Laclede, Mr. Andersson is indebted to the Company because he received the benefit of the service and the law creates an “obligation to pay the reasonable value of such services.”  An “indebtedness” has been defined in the broad sense as “anything that is due and owing.”  Black’s Law Dictionary, (5th ed. 1979).  The balance for 111 E. Pittman bill is due (indeed long past due) and owing, and consequently is an indebtedness within the meaning of AmerenUE’s tariffs.        

5.
This Commission has followed Laclede in applying the benefit of service rule, holding that when a customer receives utility service, even absent a specific request,
 that customer has an obligation to pay for the service received based upon an implied contract.  Rosemary Winkleman, Complainant v. Associated Natural Gas, Respondent, 27 Mo. P.S.C. (N.S.) 40 (Sept. 18, 1984).  In Winkelman, this Commission dismissed the complaint upholding the gas utility’s disconnection of the complainant’s gas service at a second residence due to her failure to pay for a prior bill at a prior residence where she obtained the benefit of service at the prior residence and had not paid the transferred balance.  That is the situation before the Commission here.  See also Inter-City Beverage Co. et al. v. Kansas City Power & Light Co., 5 Mo. P.S.C. 3d 4 (May 1, 1996), also holding that an “implied contract is formed upon the customer’s acceptance of service.”   

6.
The Commission has two grounds upon which to dismiss Mr. Andersson’s complaint, as follows:  (1) dismiss it on the grounds that Mr. Andersson was the customer of record at 111 E. Pittman and therefore he owes the indebtedness created when the electric service was provided, under an express contract; or (2) if the Commission does not make that finding, utilize the well-established law of implied contracts, which in the context of public utility regulation has been generally referred to as the “benefit of service rule,” to conclude that Mr. Andersson is indebted to the Company for the bill incurred at 111 E. Pittman, under an implied contract as provided by law.  Indeed, the facts of this case demonstrate the reason the Commission’s own rules (4 CSR 240-13.050(2)(D)), and AmerenUE’s tariffs, contemplate that service may be disconnected for failure to pay for service which previously benefited the customer.  Otherwise, the bad debt expense created by allowing a customer to benefit from service, but to avoid paying for it and to indeed obtain more service, is ultimately shifted to other ratepayers as part of the utility’s cost of service.  That result is contrary to the fundamental premise of the benefit of service rule – and the fundamental premise of the law of implied contracts – a premise that holds that one who receives a service, a benefit, should in justice and fairness pay for that service or benefit.

Dated:  December 1, 2005

Respectfully submitted:
	
CERTIFICATE OF SERVICE
The undersigned certifies that a copy of the foregoing instrument was served upon the attorneys or parties of record to the above action:

(x)
By enclosing same in envelopes addressed to each at the address as disclosed in the pleadings of record herein, with first class postage prepaid and by depositing said envelopes in a U.S. Post Office mailbox in Columbia, Missouri

( )
By leaving same at the business office with a clerk, secretary, or another attorney

( )
By transmitting the same by facsimile to him or her at ______ __.m. to facsimile number ________________

( )
By handing same to him or her

On this 1st day of December, 2005.

/s/ James B. Lowery

Smith Lewis, LLP

Attorneys-at-Law

111 South Ninth Street, Suite 200

P.O. Box 918

Columbia, MO 65205-0918
	
	SMITH LEWIS, LLP

/s/ James B. Lowery

James B. Lowery, #40503

111 South Ninth Street, Suite 200

P.O. Box 918

Columbia, MO 65205-0918

(573) 443-3141

(573) 442-6686 (Facsimile)

lowery@smithlewis.com



� AmerenUE believes Mr. Andersson has entirely failed to carry his burden to establish that he was not the customer of record for the electric service at 111 E. Pittman.  Consequently, Mr. Andersson’s complaint should be denied.  Roy Smith v. Missouri Gas Energy, 2004 Mo. PSC LEXIS 1376 (Aug. 31, 2004) (holding that the customer bears the burden of proof and dismissing a customer’s complaint for failure to meet that burden).  Indeed, all of the relief requested by Mr. Andersson in his complaint (to remove prior bills arising from service to locations where Erika Walters was the customer of record) has already been granted by AmerenUE.  Presumably, Mr. Andersson’s complaint now requests removal of the 111 E. Pittman balance as well, and AmerenUE assumes that the Commission so views the complaint.


� To reiterate, AmerenUE believes the facts establish that there indeed was a specific request and that Mr. Andersson is the valid customer of record, without regard to any “benefit of service rule” considerations.  As just one illustration, how else did AmerenUE obtain his social security number which he admittedly did not give to any of his other three roommates at 111 E. Pittman?
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