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BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF MISSOURI

In the matter of the

application of American Operator)

Services, Inc. for a certificate)

of service authority to provide ) Case No. TA-88-218
Intrastate Operator-aAssisted

Resold Telecommunications

Services.

)
)
)
In the matter of Teleconnect )
Company for authority to file )
tariff sheets designed to )
establish Operator Services )
within its certificated service )
area in the State of Missouri. )

Case No. TR-88-282

In the matter of Dial U.S. for
authority to file tariff sheets
designed to establish Operator
Services within its certificated
service area in the State of
Missouri.

Case No. TR-88-283 Fﬂl@@
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In the matter of Dial U.S.A.
for authority to file tariff
sheets designed to establish
Operator Services within its
certificated service area in
the State of Missouri.

Pugyp v
case No. TR-88-284 %N

In the matter of International
Telecharge, Inc. for authority
to file tariff sheets designed
to establish Operator Services
within its certificated service
area in the State of Missouri.

Case No. TR-89-6

N s N st

APPLICATION FO RATION G AN TAY
International Telecharge, Inc., ("ITI"™ or "Applicant"), by
its attorneys, pursuant to Section 386.500 RSMo. 1986, and 4
C.S.R. 240-2.160 of the Missouri Public Service Commission
("Commission") Rules of Practice and Procedure, hereby requests
reconsideration and applies for a rehearing and stay of the
Commission's Report and Order entered herein Zpril 17, 1989,

("Oorder"), and in support of this Application states as follows:




The Commission's Order rejecting ITI's tariff governing the

provision of operator service to traffic aggregators while at the
same time allowing Teleconnect, Dial U.S. and Dial U.S.A. to
refile complying tariffs proposing service to traffic aggregators
is discriminatory, unjust and unreasonable. The Commission's
action reflects two fundamental misunderstandings. First, this
commission erroneously concluded that ITI does not recognize that
its rates are subject to the approval of this commission for
reasonableness. ITI explicitly acknowledges that this Commission
has authority to require that ITI's intrastate rates be reson-
able. Second, this Commission erred in its understanding of the
manner in which ITI and the other carriers provide service.

This misunderstanding has resulted in an Order which is not
supported by the law and the facts.

Specifically, the commission, at pages 7-10 of the Report
and Order expresses four basis concerns about service provided to
end users from hotels, motels, and pay telephones (aggregators).
These concerns can be summarized as follows:

1) Since the traffic aggregator chooses the operator

service provider, "the end user has little direct
influence in choosing the provider" (p. 7):
2) The traffic aggregator may block access to the par-

ticular service provider that the end user wishes to
access (p. 8):




3) Even if the operator service provider identifies itself
to the end user by means of announcements during the
call or by signage, the end user may remain unaware of
the significance of the notification (p. 8); and,

4) Notifying the end user of the identify of the carrier
and providing rate quotes is of questionable value to
the end user when the traffic aggregator has blocked
access to the end users' carrier of choice (pp. 9-10).

In its Order, the Commission determines that Teleconnect,
Dial U.S. and Dial U.S.A. may provide service to traffic
aggregators because end users accessing these carriers from
tfaffic aggregator locations "can choose another provider if
dissatisfied with rates and service . . . " The Commission goes
on to state ". . . the competitive market will influence such
providers to offer qualify services at a reasonable price or
suffer the consequences of losing customers." This reasoning is
entirely illogical and unsupported by any interpretation of the
evidence in the record.

Each of the concerns expressed by the Commission about
service to traffic aggregators by ITI is equally applicable to
these carriers even if they provide operator service “ancillary"
to other long distance service. The erroneous and illogical
reasoning of the Commission is demonstrated by the fact that each
traffic aggregator is capable of subscribing its telephones at a
particular location to only one operator service provider, be it
Teleconnect, Dial U.S. or Dial U.5.A. or some other provider.
However, many different guests, patrons, patients, etc., will be

using the aggregators' telephones to access operator services.

There is no guarantee that the operator service provider to which




the traffic aggregator has subscribed is the same as each of the

end users' service provider of choice. In other words, just
because a Missouri customer subscribes to Dial U.S. service at
home does not guarantee that the hotel where he stays while away
from home will also be subscribing to Dial U.S., even if Dial
U.S. provides operator services on an "ancillary" basis. Given
this basic fact, how is the end user at the hotel able to make
his dissatisfaction with the provider's rates and services known?

Similarly, the erroneous reasoning is further shown by the
fact that there is no guarantee that the mere provision of
operator service by a provider as an "ancillary" service will
ensure that the premise owner will not block access to the end
users' carrier of choice, or that the provider will identify
itself or provide rate information.

The Commission itself realizes this weakness in its decision
even after authorizing "ancillary" operator services by requiring
in Part IV of its Report and Order additional preconditions for
operator service for Teleconnect, Dial U.S. and Dial U.S.A.
before they may provide service to traffic aggregators. For
example, at page 12 of the Order, the Commission requires that
the provider identify itself to the end user and billed party.
Also at page 12, the Commission requires the provider to quote
rates on request at no charge. At page 16, the Commission
determines that Teleconnect, Dial U.S. and Dial U.S.A. must

provide access to other "authorized interexchange carriers and

the LEC" where feasible.




Wwhy would the Commission need to impose these restrictions

on Teleconnect, Dial U.S. and Dial U.S.A. for service to end
users at traffic aggregator points, if competition among "ancil-
lary" operator service providers would control these qualitative
and quantitative features of service? Obviously, the Commission
believes that the provisions are necessary in order to ensure
adequate and reascnable service to end users at these locations.
However, the provisions are just as appropriate to regulate
service by ITI to these same locations and in fact are similar to

the regulatory provisions proposed by ITI in this case.

Additionally, the restrictions arevvirtually identical to those
imposed on ITI by the FCC in a recent case involving operator
service providers. (See discussion of FCC TRAC Order below.)

These concerns apply to all providers including Teleconnect,
Dial U.S. and Dial U.S.A. as well at ITI. The Commission has
been able to address the concerns and implement standards of
operation which will allow fair and reasonable access to operator
services to end users at traffic aggregator locations. These
standards also remove any need for trying to distinguish between
the services of ITI and those of Teleconnect, Dial U.S. and Dial
U.S.A. The Commission should grant rehearing and, upon rehear-
ing, authorize ITI to provide operator service to traffic

aggregators on the same terms and conditions as Teleconnect, Dial

U.S., and Dial U.S.A.




The Commission's Order imposes conditions on the provision

of operator service by the companies authorized to provide such
service. The record demonstrates, however, that the companies
authorized to provide operator service cannot all comply with the
conditions imposed by the Commission. The record also demon-
strates that ITI, whose tariffs were rejected by the Commission,
can comply with those conditions of service. The Commission's
Order is therefore arbitrary, discriminatory, and unreasonable.
The Commission's Order indicates that one carrier authorized
by the Commission to provide operator services cannot comply with
two of the service standards imposed in the Order and that the
evidence was not clear whether all three carriers could comply
with another standard. The Order requires operator service
providers to quote rates upon the caller's request, to connect
emergency calls to the appropriate loéal emergency provider in
the quickest manner possible, and to provide splashback to other
interexchange carriers and the LEC where it is feasible to list
the actual point of origin of the caller. According to the
order, however, at the time of the hearing Teleconnect did not
have the capability of providing either rate quotes or splashback
in the manner required by the Commission. (Order at 12, 15} 1In
its Order, the Commission further finds with respect to emergency

calls that it is not clear from the evidence whether Teleconnect,




Dial U.S. or Dial U.S.A. can connect end users to their operators

as rapidly as can the traditional providers of operator services.
(Order at 17)

The record indicates that ITI, on the other hand, meets
these conditions imposed by the Commission. ITI already has the
capability of providing rate guotes upon request and can
splashback calls such that the actual point of origin is listed.
(Tr. 15 238, 263-64) ITI's witness, Mr. Paul Freels, testified
that the company has found in tests that its operators can be
accessed in as little as 4 to 6 seconds, and Mr. Freels further
indicated that ITI would comply with any guidelines regarding
speed of access to operators imposed by the Commission. (Tr. 15
180) The Commission ignored this evidence regarding ITI's
capabilities and rejected ITI's tariff, while at the same time
authorizing other carriers, who do not have the same capabili-
ties, to provide operator service. Consequently, the Commis-
sion's Order is arbitrary, discriminatory, and unreasonable.

ITI is uhiquely qualified to provide high quality operator
services to callers in Missouri and can de so pursuant to the
conditions imposed by the Commission in its Order. The Commis-
sion's Order reflects a fundamental misconception regarding ITI.
ITI is the largest competitive provider of operator services in
the country, earning revenues in 1988 of approximately $170
million. ITI processed its first operator assisted call in
Dallas, Texas in September, 1985. Since that time, ITI has

expanded its operations so that it now provides interstate




service in all 50 states and international service from 37

foreign countries. The company provides intrastate service in 39
of the 43 states which permit interLATA competition. Currently,
ITI has over 2,000 employees and processes 400,000 calls on peak
days, totalling over 10 million calls per month. ITI uses &
nationwide switching network with regional centers in Dallas, Los
Angeles, Chicago, Atlanta, Miami, and New York. As described in
the testimony of Mr. Freels and Mr. Dennis Thomas, ITI provides a
wide variety of services with its state-of-the-art software,
ranging from standard operated assisted services such as person-
to-person and credit card calling to many new and enhanced
services such as message forwarding and teleconferencing. ITI
believes that these services would bring substantial benefits to
the state of Missouri. ITI is willing and able to provide its
service under the terms and conditions established in the
Commission's Order. The Commission should grant rehearing and,
upon rehearing, allow ITI to provide operator services in

Missouri pursuant to such terms and conditions.

The Commission's Order fails to take into consideration
recent developments in the operator services market which have
occurred since the hearing in this case but which bear directly
on whether the provision of operator services by companies such

as ITI is in the public interest. In its Order, the Commission




indicates that it will allow only companies who provide operator
services ancillary to interexchange toll services to provide
operator service in Missouri. (Order at 19) on page 7 of its
Order, the Commission explains that it will permit only those
companies to provide operator services because they provide
service to persons who, if unhappy with the price and quality of
the service, may choose another carrier. The Commission thus
appears to only focus on the 1+ market. The Commission does not
appear to understand that the provision of operator services to
transient callers at payphones, hotels, motels, etc., is a very
substantial and competitive market in which many carriers
including ITI, Teleconnect, Dial U.S. and Dial U.S.A. are
participating.

ITI competes nationwide against such companies as Telecon-
nect, Dial U.S., Dial U.S.A., MCI, and US Sprint to provide
operator services to callers from such locations as private
payphones, hotels, and motels. 1In addition, as a result of an
Order entered by Judge Harold Green in U.S. v. WEstern Electric
Co., Inc. (Civil Action No. 82-0192) on October 14, 1988, the
operator services market has become even more competitive and
substantial. Judge Greene held that the Bell Operator Companies'
practice of routing all long distance traffic from their own pay
telephones to AT&T violated the requirements of the MFJ. Judge

Green required that the BOCs allow the premises select an




interexchange carrierl to handle 0+ calls originating from these

payphones, thus opening these phones up to competition among

operator service providers. The Order reveals the massiveness of
this market -- approximately 1.7 million phones that yield $2.5
billion in annual revenue. The presubscription and balloting
process that was implemented by the BOCs to effectuate Judge
Greene's Order is similar to the process used several years ago
for residential and business presubscription to companies that
provide 1+ service. Judge Greene's October 14, 1988, Order is
attached hereto as Exhibit A.

ITI participated in the public payphone presubscription

L process nationwide. 1Its name appeared on the ballot sent by

Southwestern Bell to premises owners for public payphones in

Missouri, along with the names of carriers such as Teleconnect,

Dial U.s., Dial U.S.A., MCI, US Sprint, and AT&T. A copy of an

example ballot for an end office in Missouri is attached hereto

as Exhibit B. Under Judge Green's orders, service by presub-

scribed carriers to public payphones was implemented April 1,

1989,

The FCC has been involved in monitoring the public payphone

presubscription process and issued an order concerning the

presubscription packages and tariffs prepared by the various Bell

(DA 89-24, oOrder adopted Feb. 27, 19589,

Operating Companies.

Released Feb. 28, 1989). The FCC also recently issued an order

1 The order specifically recognizes that companies such as
ITI are interexchange carriers for purposes of the Order and
competition at public payphone locations.
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requiring specific changes in the operator services industry.

89-237, Order adopted Feb. 24, 1989, Released Feb. 27,
its TRAC Order, the FCC required companies who offer operator
services to provide notice to consumers of what company will
carry and bill each call by posting this information in writing
on the telephone and announcing it to the caller. 1In addition,
the FCC ordered that rate information be made available and
disclosed upon request to the consumer, and that complaint
procedures be established for the consumers' convenience.
Finally, the FCC outlawed call blocking. A copy of the FCC's
Orders regarding the BOC payphone presubscription tariffs and
TRAC complaint are attached hereto as Exhibits C and D, respec-
tively. The FCC has explicitly indicated that these requirements
are applicable to all operator services providers, including
AT&T, US Sprint, MCI and ITI.

The Commission's Order does not reflect these events and
therefore does not take into account the disruptive effect of its
order on the massive competitive operator services market which

has developed. The Commission should grant rehearing to correct

this deficiency in the record.
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ORder as

II. FINDINGS
A. Findinge of Fact

Notwithstanding the Commission's fundamental error in its

identified above, ITI further submits that the following

Findings of Fact are unlawful as they are:

(1)

(2)

(3)

(4)
(5)

1.

unsupported by substantial and competent evidence on
the whole record in this proceeding in violation of
Article V, Section 18 of the Missouri constitution;

unsupported by findings of fact based upon evidence in
the record as required by Missouri law;

inconsistent with the provisions of H.B. 360, now
codified in Chapter 386 and 392, RSMo. 1987 Supp:

contrary to applicable Missouri law; and

unlawful, unreasonable, unjust, arbitrary, capricious,
and discriminatory.

Findings of Fact Which Are Unlawful

That there is any distinct or definable category of

interexchange carriers which are "AOS" companies for purposes of

the oOrder.

2.

That in the provision of operator services directly to

end users ancillary to interexchange toll services, the end user

selects the carrier he or she desires.

3.

That evidence indicates there is a fundamental

difference between the provisions of operator services to traffic

aggregators (AOS) and the provision of operator service to end

users ancillary to toll services (0S):

4'

That operator services provided to traffic aggregators

12




are a distinct and separate service from operator services

provided to end users.

5. That AOS providers respond to the competitive choice of
the aggregators who might be primarily influenced by the size of
the commission the provider will pay rather than the quality of
the service and the reasonableness of the price.

6. That the interests of the aggregator and the end user
might be in opposition to one another.

7. That to enable it to pay the most attractive commis-
sion, the AOS provider might be induced to charge the end user
higher rates and to reduce the quality of service.

8. That the evidence indicates that the consumer might be
unaware that he is using an AOS provider.

9. That even if the AOS provider announces its name at
the beginning of the call and posts its name on the premises of
the traffic aggregator, the consumer might remain unaware of the
significance of this notification.

10. That the consumer’s first meaningful notification that
he has used an A0S provider might be receipt of a bill for
operator services at prices higher than those to which he is
accustomed.

11. That ITI asserts that its proposed tariffs are
informational.

12, That ITI has not expressly recognized that its rates
should be subject to the approval of this commission as to their

reasonableness.
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13. That even if the end user does understand the sig-

nificance of the notification he has received, he still might be
unable to reach his carrier of choice.

14. That by ordering AOS providers to announce their names
at the inception of a call and post their names on the premises
of the traffic aggregator, the Commission cannot ensure that the
end user is made aware of the significance of the information.

15. If the end user is not educated as to the intricacies
of using an A0S provider, he does not truly have a meaningtul
choice by virtue of the notification he has received.

16. That the end user of an A0S provider is bereft of a
meaningful choice of carriers.

17. That the effect of the potential for harm from problems
outweighs the benefits which have been set forth by the A0S
advocates.

18. That is it not in the public interest to approve the
tariffs filed by ITI.

19. That the Commission will reject the tariffs proposed by
ITI.

20. That the Commission determines that operator services
offered ancillary to long-distance service provided directly to
end users is in the public interest.

21. That operator services offered to end users through
traffic aggregators are in the public interest where the provider
primarily renders such services directly to end users and

proposes to offer operator services under the same terms,
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conditions and rates to end users at traffic aggregators as to

end users directly served.

22. That the public interest is served because the
competitive toll market will influence the quality and price of
the operator services thereby controlling potential abuses in the
AOS market.

23. The conditions set forth in Section IV of the Report
and Order are discriminatory and unlawful if they are not applied
to ITI.

24. That only tariffed rates approved by this commission
for certificated providers should be bundled into a single charge
on local exchange billings with disconnection for nonpayment, and
that location surcharges should not appear on the LEC's bills.

25. That the Commission views location surcharges as
another example of the abuses to which the public has been
subjected by the operator service industry and does not wish to
lend to such surcharges any implied blessing by allowing this
collection through LEC billing.

26. That the tariffs to be filed shall reflect the same
tariffed rates for operator service to traffic aggregators as for
operator service to end users, at the level proposed for the

latter service.
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B. Conclusions of law

The following conclusions of law are unlawful:

1. That the tariffs of ITI should be rejected as not being

in the public interest.

C. Additional Grounds

Additional grounds for reconsideration and rehearing:

1. The rationale in the Commission's Report and Order for
denying ITI's tariffs is not based on any ITI specific evidence,
complaints or concerns, but rather on general determinations of
what "might" occur regarding the industry as a whole. As such,
the Commission's decision is unlawful and not based on substan-
tial and competent evidence on the whole record as to ITI.

2. The Commission's fiﬁding that no amount of regulation
can control operator services that are not ancillary to long
distance service, is unfounded and not based on substantial and
competent evidence on the whole record. This is especially true
for ITI in that ITI has already agreed to substantially all of
the restrictions and regulations outlined in the Report and Order
and has stated that it would abide by any technically possible
restrictions, regulations or safeguards that the Commission would
wish to impose. The Commission, thereforws, has determined that
its regulatory and oversight power is a failure before it was
exercised; a proposition for which there is no support in the

record.
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3. ITI has already been certificated as a telecommunica-

tions company in the State of Missouri. This certificate is
identical to other companies who are currently providing operator
services in the State of Missouri. Furthermore, the provision of
operator services clearly falls into the telecommunications
definition found in Chapter 386. While the Commission may have
the authority to reject a specific tariff (assuming the evidence
supports such a rejection), it is unlawful, unconstitutional and
beyond the scope of the authority of the Commission to rule that
not only will this tariff be rejected, but that all ITI operator
services tariffs, regardless of what they contain, will be
rejected.

4. The rejection of ITI's tariff is unlawfully dis-
criminatory, as ITI proposes to allow service on the same basis
as AT&T, U.S. Sprint and Teleconnect, which have certificates
from the Commission identical to ITI.

5. The Commission prohibited ITI from providing intrastate
operator services in Missouri. Intrastate and interstate traffic
on public pay telephones cannot be handled by separate carriers.
IN prohibiting ITI from carrying intrastate traffic in Missouri,
the Commission has effectively prohibited ITI from carrying
interstate traffic on public payphones as well. The Commis-
sion's order violates ITI's right to carry interstate traffic

from public payphones and thus violates the Commerce and

Supremacy Clauses of the United States Constitution.




D. Payphone lssues
The Commission failed to consider the impact on the private

payphone industry when issuing this Report and Order. The
implication of this Report and Order upon private payphones in
the State of Missouri is as follows:

1. The Commission is denying private payphone owners the
opportunity to earn revenues from payphones in the same manner
that Southwestern Bell and other LECs in the State of Missouri

have the ability to do.

2. In the Commission's Report and Order, they made the
determination of what were fair and reasonable rates. The rates
that Southwestern Bell charges from their payphones provides them
a return on their investment in excess of 12-15% By not allowing
the private payphone industry to get the same return on their
investment, they discriminate against the COCOT industry in the
State of Missouri. The Commission in this Report and order made
an arbitrary decision on what was and was not in the best
interest of the ratepayers in the State of Missouri in applying
these decisions allowing and disallowing certificates or tariffs
for operator services. By disallowing operator services the
ability to service traffic aggregators they are denying those
traffic aggregators the same services and revenues that South-
western Bell and other LECs now enjoy, all of which is dis~
criminatory and unlawful.

3. The Commission specifically denied implementation and

collection of surcharges for traffic aggregators. Unlike motels,
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motels and hospitals, the COCOT industry has no other means of

collecting surcharges but through the inclusion of its surcharge,
in the billing and collection by the LEC.

4. By denying operator service tariffs to ITI, the
Commission has eliminated any possible hope for same and equal

competition in the payphone industry in the State of Missouri.

E. Application for Stay

The Commission's April 17, 1989, Order jeopardizes all of
ITI's contracts with Missouri premise owners and in particular
its public pay telephone presubscription commitments. As a
result of the rejection of ITI's tariffs, ITI will be unable to
provide intrastate service to any of the locations described in
the preceding paragraphs. Each of the hotels, motels, private
pay telephone owners and public pay telephone premise owners who
subscribe to ITI service will no longer be able to access ITI
intrastate services as a direct result of the Commission's
illegal and unauthorized action since ITI will be prohibited from
providing service under its contractual obligations to each of
these locations. 1IN addition, ITI will lose all interstate calls
from Southwestern Bell-owned payphones in Missouri as described
above. ITI also believes it will lose many private payphone
customers as a consequence of the Commission's Order and
consequently will lose the interstate calls from these phones as
well. Based on its present number of customers in Missouri, ITI

projects it will lose revenue of over $30,000 per month from
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hotels and motels, over $200,000 per month from private payphones

and approximately $1 million per month from public payphones for
an annual loss of over $13 million. Since ITI will also lose its
right to an allocation of additional public payphone locations
and any increase in hotel and private payphone sites, the actual
impact of the Commission's Order will be much greater than $13
million per year.

Even if ITI fully complies with all of the applicable
administrative procedures for review of the Commission's decision
and ultimately prevails by overturning the Commission's decision,
there is no adequate remedy at law which will compensate ITI for
the loss of these customers. In particular, each of the hotels,
motels and public and private pay telephone owners that sub-
scribes to ITI must immediately upon the effective date of this
Order be denied ITI intrastate services and, in the case of
public payphones, interstate service, and each will have to seek
alternative means to provide operator service to end users ar
their premises. Furthermore, ITI will lose its portion of the
allocated Southwestern Bell public pay telephone traffic under
the presubscription plan. Even if ITI is subsequently vindicated
on rehearing, the victory will be of little practical sig-
nificance since ITI will have already lost all its Missouri
customers.

Pursuant to Section 386.500, RSMo. 1987 Supp., applicant
hereby requests that the Commission stay its Report and Order so

that the parties may have relief from complying with or obeying

20
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said Report and Order. Applicant states that a stay will prevent

irreparable harm in terms of its present operations in Missouri.

HENDREN AND ANDRAE
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UNITED STATES DISTRICT COURT  /p
FOR THE DISTRICT OF COLUMBIA R2q4 19y

UNITED STATES OF AMERICA,
Plaintifeg,

Defendants. F l L E D
—— ’ OCT 1 4 1988

CLERK, U.S. DISTRICT COURT
MSTRICT OF COLUME’*

QPINION

The issues before the Court concern Regiocnal Company
practices with respect to so-called "éallinq cards,” that
is, telephone credit cards, and with raspect to telephones
owned by the Regional Companies that are located in public
Places (e.g., airports, service stations, street corners).
Unlike many of the recent controversies in this case, the
current issues do not involve the line of business
restrictions on the Regicnal Companies; what is claimed here
by the Department of Justice, with support from a number of
the interexchange carriers, is that the Regional Companies
have been favoring AT&T in violation of the nondiscrimination

and equal access provisions of the decres.




The Department of Justice has filed a motionl pursuant

to the decree,? seeking an crder to enjoin (1) the
continuing assignment to AT&T of all long distance calls?
made on Regional Company credit cards; (2) prefersntial
Lreatment accorded by these companies to AT&T's calling
cards:; and (3) the routing excziusively to AT&T cf leng
distance calls from public telephones owned by the Regional
Companies. The Court grants the motion in substantial part,

but it denies some aspects of the requested relief.

1 Motion of the United States for an Enforcement Order
Relating to BOC Calling Card Practices accompanied by the
Report to the Court and Memorandum in Support of the xotion,
filed January 29, 1588. This motion and report followed
various motions by MCI, one of which sought the entry of an
order directing the Department of Justice, jinter alia, to
take immediate enforcement action with regard to the
Regional Company provision of interexchange calling card services.

2 ynited States v. American Tel. and Tel. Co., 552 F.
° ’
Supp. 131 (D.D.C. 1982), aff'd sub nom. Marviand v. United

States, 460 U.S. 1001 (1583) (hereafter AT&T). Jurisdiction
to enforce the decree is vested in the Court by sactions VII

and VIII(I) of the decree. Ig. at 231~-2132.

3 Although there is a significant substantive difference
between "long distance” on the one hand, and "interexchange"
and "inter-LATA" on the other, that difference is largely not
material for purposes of the guestions discussed in this
Opinion. Accordingly, for the sake of better understanding
by the reader, the Court will generally refer to all three
concepts as long distance, and to "intra~-lLATA" or "exchange"
calls or services as local calls or services.




I
Regional Company Calling Cards

This is the first time the Court has considered in

detail telephone calling cards in light of the decree.
Calling cards have assumed considerable importance in
comstmer telecommunicatiocns, as roughly f£ifty percent cf
cperator-assisted* telephone traffic is now conducted by
means of such cards. It is appropriate to outline briefly
the evolution of the processing of these charge cards for
making telephone calls.

A.  Background

Prior to divestiture, the Bell Operating Companies
performed billing functions for all Bell System calls. In
order to permit customers to credit calls to their accounts
when away from their home .telephones, these companies issued
so-called "calling cards" which enabled the holder to charge
both local and long distance calls to the account number
appearing on the card. The customer could accomplish this

task by punching the calling card nurnber on a touchtone

4 no+n calls are operator-assisted calls made by dialing
zerc plus the desired telephone nunber. All calling card
calls are made uscing this prefix. "O=" calls are operator-
assisted calls for which the caller dials zeroc and waits for
the operator to pick up the line and talk to the caller in

order to complete the call.




telephone, by reading the number to an operator, or by

inserting the card into the talephone.

Although with the breakup of the Bell System, ATGT and
the Regional Companies iszued separate calling cards, they
continued to share information concerning the identity of the
Customers Whco helld cards and the validizy of these cards.
This shasing was spesifiszally autharized by the Plan of
Riorqanization.s Under the Plan, the Regional Companies
received the Data Base Administration Systems (hereinafter
referred to as the DBA systcms) which are used, inter alia,

to assign gnd maintain calling card numbers, while the so- . i

called Billing Validaticn Application database, necessary,
inter alia, to validate calling cards,® was assigned to
arer.” By virtue of the Plan, the Regional Ccmpanies are

required to provide data base nmaintenance service under

5 AT&T Plan of Reorganization at 33 (Dec. 16, 1982).

6 There were valid reasons for these separate
assignments. The multifunction DBA systems wvere assigned to
the Regional Companies because these systems were used
principally to suppert local, or intra~lATA operator services
(in addition to the maintenance and updating of calling card
numbers). JId. at 33. cConversely, the Plan of Reorganization
assigned the billing validation database to AT&T because that
database performed predominately long distance functions.

Id. at 25-26.

7 The plan for the division of assets was approved by

this Court and ultimately affirmed by the Supreme Court.
v. Western Electric Co., 569 F. Supp. 1057

United States
(D.D.C. 1983), aff'd sub nom. California v. United States,
464 U.S. 1013 (1983). -




contract to AT4T.® The decree itself (in section I(A)(2))

Gives the Regional Conmpanies the right to continue to use
AT&T's billing validation database for “he limited purpose of
validating local calling card calls.®

The existence and use of comzon databases not
sutprisitply led ATET and the Regicnal Companies to adapt the
same calling card number for any particuiar custamg:.
Mcreovcf, the contractual relations between the Regional
Companies and AT&T resulted in the refusal of the former to
share the information contained‘in these databases with any
interexchange carriers other than AT&T:; AT4T is therefore the
only interexchange carrier to receive from the Regional
Companies the information necessary to validate its calling
cards.

The effect of these practices is that all long distance
calls made with Regional Company calling cards are assigned

to AT4T, and, as might be expected, the other interexchange

carriers complain vociferously about this arrangement.

8 ATET Plan at 33. The update information thus supplied
includes changes in existing numbers and new card numbers
issued to new customers.

As dictated by the Plan, the terms for the sharing of
these facilities were embodied in the Shared Network
Facilities Agreements between AT&T and the Regicnal Companies

which expire in 1991.
® ATST, 552 F. Supp. at 227.




After thorough examination, the Court has concluded, as did

the Departzent of Justice, that these practices discriminate
in favor of AT&T in violation of the decree.

B. Ihe Decree Permits Regional Companies To Issus

Calling cards

MCI, US Sprinc, and ALC cé::unica:i:n Cerporazion, all
of them interexchange carriers, argue that the decree
entirely forbids the Regional Companies to issue calling
cards which may be used by the holder to charge long distance
calls,19 the argument being that the very issuance of such
cards constitutes an interexchange teleccmmunications service
prohibited to the Regional Companies by the decree.ll
However, the Court concludes that the issuance by the
Regional Companies of calling cards is not part of the
interexchange business, and that the availability for use of
Regional Company calling cards for long distanca calling is
not otherwise inconsistent with the decree.

The issuance of.callinq cards does not constitute an

interexchange telecommunication service:; rather, it is an

10 seg, ©.g., MCI Response to the Department's Report at
6~10 (February 23, 1988). The companies do not dispute that
the Regional Companias may issue calling cards for local
telephone traffic.

1l gection II(D) (1) states that "(a]fter completion of
the reorganization . . . no (Regional Company}] shall . . .
provide interexchange telecommunications services . . . ."

AT&T, 552 F. Supp. at 227.




"exchange access® service, a term which is defined in the

decree as including the "provision of information necessary
to bill customers."l2 This billing function permitted by the
decree is not restricted to local calis; the Regional
Companies are actually required by section II of the decreel?
to furnish exchange access services "for the interexchange
services of any interexchange carrier."l4 .

This understanding of the decree is further supported by
the assignment of the DBA systems to the Regional Companies
by the Plan of Reorganization. In fact, the Plan explicitly
notes tha;_thesc systems may be used to "update and maintain
Calling card and other billing information files . . . .15
More, the DBA systems lawfully update and maintain calling

12 gection IV(F) of the decree. ATET, 552 F. Supp. at
228.

13 section II of the decree. ATET, 552 F. Supp. at 227.

14 aAppendix B, paragraph (C)(2). AT&T, 552 F. Supp. at
234. AILC implicitly acknowledges that calling cards
facilitate billing, contending that Regional Company "calling
cards should not be permitted to be used for billing inter-
LATA calls (emphasis added).” Comments of ALC Communications
Corporation at 2; letter from Mitchell F. Brecher to Nancy C.

Garrisen (July 20, 1987).
15 AT:T Plan at 33.




card information for beth local and long distance cails.l6

Since the DBA systems properly handle long distance calls
under the authority of the Regional Companies, it is
appropriate to conclude that these companies were intended to
be able to bill long distance calls made from their calling
cards.

The issuance by the Regicnal Companies ©f calling cards
for long distance calls not only does not offend the terms of
the decree; it is also consistent with its purposes. The
purpose underlying the prohibition against the provision of
interexchange services by the Regional Companies is the
prevention of competition by these companies with the
interexchange carriers for long distance business. United
States v. Western Electric Co., 627 F. Supp. 1090, 1100
(D.D.C. 1986). There is no threat of such competition in
this instance.

Regional Company calling cards good for long distance
calling create no incentives to favor their own long distance
operations: the Regional Companies are prohibited from
engaging in the long distance business. Moreover, the

calling cards will not create incentives for the Regional

16 14, 1In this light, the Plan provides that the
Regional Companies furnish database maintenance services to
AT&T under contracts for the sharing of multifunction
facilities; however, ATET does not have access to Regional
Company proprietary information on DBA systenms.




Companies to favor one interexchange carrier over another/s

once the appropriate changes are made (sge Part III, infza)
the calling card holder (Part VII-A) or other third parties
(Part VII-D) -- not the Regiocnal Company =-- will select the

interexchange carrier as well as any additional

interexchange services.l? 7Indeed, Regional Cormpany calling
cards for long distance calls may be said actually to promote
long distance competition, for they will permit a customer to
select an up and coming interexchange carrier which is as yet
unable to supply its customers with a calling card of its
own.18

It is also worthy of mention that calling cgrds are
today a ubiquitous billing mechanism. They provide a
convenient payment method for calls made away from the

customer's usual telephone, an increasingly common

17 The issuance of calling cards is unlike Regional
Company involvement with shared tenant services, which the
Court concluded were "interexchange telecommunications
services." United States v. Western Electric Co., supra,
627 F. Supp. at 1098-1104, rev' ,
797 F.24 1082 (D.C. Cir. 1986). With shared tenant services,
the Regional Companies would have both selected the
interexchange carrier for their customers and procured
additiocnal interexchange services for them. In addition,
the companies would have bought interexchange services,
marketed, and resold them to their customers in direct
competition with other resellers and with facilities-based

interexchange carriers.

18 see Operator Assistance Network Opposition to MCI's
Motion for an Order Compelling Enforcement of the Judgment
(January 6, 1988) at 3 n.l and 1l2.




occurrence. But they are a convenience to the customer only
as long as they do not becozme too complicated for regular
use. A prohibition on the use of the Regional Company
calling cards for long distance calling would frustrate
consumers who would be required to change cards every time
they changed over from a local to a long distan:d call. In

view cf these customer complications, that kind of a

prahibitian is unwarranted in the absence of incentives for

discrimination, and such incentives, as noted above, are

absent.

Thus, ©n any basis -- the language of the decree, its
purpeses, and the maintenance of an important aspect of
universal service == the conclusion is inescapable that
Regional Companies may jssue calling cards usable not only
for local but also for long distance calling -- provided, of
course, that they do not discriminate ameng the various
interexchange carriers with respect to these cards. The

court now turns to that subject.

II
Wﬂuﬁﬂﬂm&m
Under the specific terms of the decree, the Regional

Companies must offer exchange access as well as billing

10




services on an equal and nondiscriminatory basis.l? This

mandate applies to the provision of billing services through
Regional Company calling cards as to any other billing
service.29 For tha reascns stated below, the Court
concludes that the Regional Companies have used their calling

cards in ways that treat interexchange carriers unegually and

19 gection II(A) of the decree requires that, subject to
Appendix B, each Regional Company

shall provide to all interexchange
carriers and information service
providers exchange, information access,
and exchange services for such access on
an unbundled, tariffed basis, that is
equal in type, gquality and price to that
provided to ATS&T and its affiliates.

Similarly, sectiocn II(B) of the decree states in part
that:

No [Regional Company) shall discriminate
between AT:&T and its affiliates and their
products and services and other persons
and their products and services in the

« + » interconnection and use of the
(Regional Company's] telecommunications
service and facilities or in the charges
for each elexent of service . . . .

- 20 This is recognized in the Regional Company compliance
plans submitted in 1984. See, e.9., letter from Kenneth E.
Milard, Senior Vice President and General Counsel of
Aneritech, to James P. Denvir at 6 (Dec. 23, 1983) (“Calling
card services will be provided by the Ameritech cperating
companies on a nondiscriminatory basis"); ges 2130 BellSouth
compliance report dated June 28, 1534, at 3. The Regicnal
Conmpanies do not contend otherwise now.

11




In its enforcement motion, the Department of Justice

asserts that the Regional Companies' calling cards are used
to AT&T's advantage in three ways. According to the motion
(1) most, 1if not alii, the Regional Companies provide to ATET
commercially important calling card validation data3l that
thwy do not maxe availakble to cther in:c:axsnanga.carric:s:
{¢; sTme ¢l thase ccxpanies =astkee o aldvertls
card in a manner that promotes AT&T's interexchange services
over those of other interexchange carriers; and (3) several
of the Regional Companies include an international number on
their calling card that credits calls only to AT&T in
circunstahces wvhere other interexchange carriers cannot
obtain comparable internaticnal numbers. The chionai
Companies have not, by and large, seriously contradicted this

factual information. What remainsgs to be decided is the

consistency of these practices with the decres.

21 yalidation data includes personal identification
numbers (PINs) which are used to validate calling cards. The
data also includes, among other things, working billable
lines, and Toll Billing Exceptions (i.e,, line numbers which
cannot accept collect or third party calls).

12



III
Yalidation
With limited exceptions, the Regional Companies

currentliy provide billing validaticn data?? £z ATET, but not
to other interexchange carriers.2? At the time of

arvier c2Sered cperater

0

divestiture, no cthar interexchansge

r

sarvicas, and as a TInsagtenze only ATET reguested thi
validation information. That is no longer the case. US
Sprint's predecessor GTE Sprint began to phase in operator
services in early 1986,24% and MCI expects to begin to do so
shortly. Even sonme resellers and alternative service
providers furnish the operator service necessary for the
acceptance of calling card calls. None of these companies
will or can?5 accept calls charged to Regicnal Company

calling cards as long as the Regional Companies refuse to

22 Interexchange carriers need validation data from the
Regional Companies to permit them to confirm that the calling
card offered for a given call is legitimate as having
actually been issued by a Regional Cecmpany.

23 As used in this Opinion, the term "interexchange
carriers” also includes alternative service providers.

24 Reply Comments of US Sprint at 5 (March 7, 1988).
25 1f a Regional Company calling card is used

fraudulently to make a long distanca call, it is the
interexchange carrier who will not rocnivq payment for the call.

13




provide the information necessary to determine whether the

caller is using a legitimate calling card.2§

Obviously, AT&T derives a considerable competitive
advantage from its sole access to the validation databases it
shares with the Regional Companies. That advantage extends
Seycnd the capture of direct c2lling card business. The
inability of other interexchange carriers to accept calils
nade by way of Regional Company callin§ cards causes customer
annoyance and discourages further attempts in other contexts
to use any carrier other than AT&T. Beyond that, the lack of
calling card validation capacity alsc hampers the attempts of
conmpeting interexchange carriers to persuade large
businesses, hotels, and other major customers to presubscribe
to their service.’

All of the Regiqnal Conmpanies profess in their filings a
willingness in theory to cnd'their discriminatory validation
practices,?? but apparently only U § West and Pacific Telesis

26 pellsouth goes so far as to refuse to authorize .
interexchange carriers cther than AT&T to accept its calling
cards because of the risk of fraud. Howaver, the company is
unwiiling to furnish to those same carriers the information
necessary to protect against fraud. BellSouth Response at 6

(February 23, 1988).

27 sgq Ameritech Response at 21; Bell Atlantic Response
at 3-4; BellSouth Response at 4-5; NYNEX Response at 2-3;
PacTel Response at 2~4; Southwestern Bell Response at 2-3;
and Comments of U S West, Inc., regarding the United States'
January 29, 1988 Motion for an Enforcement Order Relating to
BOC Calling Card Practices at 5-6 (responses and comments '

14




have offered validation data or validation service to

companies other than AT:T since the time the Department filed
its motion.28 |
Not only is the failure to provide validation

information to ATE&T's competitors discriminatory; unlike some
ctiher sexvices thzt are part of the calling card service (gae
infra), validation is not technically difficult.29 In face,
no Regionhal Company contends that the provision of validation
data to the interexchange carriers is not feasible, and none
has contradicted the Department's assertion that no serious

technical difficulty exists. Nevertheless, it is apparent

filed February 23, 1988).

28 gervice Link, a subsidiary cf U S West, provides
validation services to US Sprint. This arrangement is
permitted by the decree. Since validation is an integral
part of the billing process authorized by Appendix B,
paragraph C(2), it is "information necessary toc bill
customers,” which the Regional Companies may provide as part
of exchange access "in connection with the origination or
ternination of interexchange telescommunications.” Section

IV(F), AT&T, 552 F. Supp. at 228.

29 The Department of Justice observes that many of the
issues require an understanding of lechnological and
logistical issues, and the Departmaint commendably secured
from the Regional Companies technical and other information
pursuant to section VI of the decree. Department of Justice

Report at 6-7 and note 6.

15



that the companies will not actually make the data

available3? unless there is a court order.3!
Accordingly, the Court is ordering32 the Regiocnal

Companies to cease discriminating in favoer of AT&T in tne

30 The Department characterizes the negotiations with
the Regional Companies a2s making only "slow progress."
Department of Justice Report at 20-21.

31 several of the Regional Companies claim to be
"exploring" variocus alternatives (letter from BellSouth to
the Department, dated Novembar 10, 1887): or to be
"plan(ning] to develop®” a validatiocn service (letter from
Pacific Telesis to the Department, dated December 28, 1987):;
or that they are "willing to negotiate" (letter from
Southwestern Bell to the Department, dated January 14, 1988).

32 southwestern Bell contends that no order is necessary
because it is "acting or will act in all relevant areas."
Response at l-2. Other Regional Companies have filed similar
comments. See, e&.5., Ameritech Response at 20-21. But the
companies®' actual commitments are far less certain than these
comments indicate. Southwestern Bell itself, for example,
refers to the.need to coordinate "complex tasks,"™ an
undertaking that *will be dependent not only on SWBT's
efforts, but those of a third party."™ Response at 3.

16




Provision of validation data on or before January 1, 1989.33

Each Regional Cozpany must certify to the Court on or before
that date that it is currently making available and will
continue to make availablie to a2il interexchange carriers

requesting it the same validation datad4 for its calling

32 The 75-day lag time should be sufficient to permit
the Regionai Coopanies to assectle the data fcr
dissemination and to reach the necessary agreements. It msy
be observed in this connection that the Regiocnal Companies
have been on notice of the need to correct discriminatory
calling card arrangements since 1984, whan MCI pointed to the
unreasonableness of the companies' arrangements. MCI
Comments on the BOC Compliance Plan at 35 (August 21, 1984).
US Sprint directly requested validation information toward
the end of 198§. Comments of US Sprint at 4-5 (February 23,
1988). US Sprint strongly intimates that some of the
Regional Companies have been using technical and pricing
issues to delay coming to agreements on validation. The
Court does not expect to tolerate such tactics with respect
to the deadline it is establishing here and in the
accompanying order.

34 There is considerable discussion in the papers as to
whether the Regional Companies should provide validation data
or validation services. Two Regional Cempanies ~= NYNEX and
U § West -- have agreed to provide the data; others have only
promised services or suggested that they would provide data
only through an independent third party. US Sprint objects
to the provision of validation services on two grounds: (1)
such a system would regquire the interexchange carrier first
to screen each Regional Cecmpany card to determine the
particular Regional Company to which the validation query
should be sent -- a conmplex and costly procedure, and (2)
since validation services differ from the validation data
that are provided to AT&T, it would be extramely difficult to
ensure equality with AT&T on price, terms, and conditions.
Reply Comments of US Sprint at 6-8 (March 7, 1988). The
Court agrees with this assessment, and accordingly it
requires the furnishing of the data themselves, and, since
the data are provided to ATaT without a middleman, they must

be provided to the other interexchange carriers on the same basis.

17




cards that the company provides to AT&T, at the same prices,
and on the same terms and conditions as are extended to
AT6T.3% cCertification must include a description of the
vaiidation data, imcluding updates that are available, and
state the prices, terms, and conditions on which the Regional

Companies validaticn Zdz2t2 2re available to ATaT and to the

Sthas intesexshange carriscs. 36

Iv
Mazketing and Advertising
Beginning in 1987 with the issuance of the Regional

Companies"magnetic-encodqd plastic calling cards, some of

35 since the Regional Companies furnish to AT&T what are
called "raw data," they must also provide such data to the
other interexchange carriers. Some of the companies, i.e&.,
NYNEX and U S West, have indicated their intention to do so;
others, e.9. Southwestern Bell, have not. Equal treatment
would not be provided unless the raw data are furnished.

However, the Court perceives no basis upon which it
should require the Regional Companies to produce the shared
Network Facilities Agreexent and other documents governing
their production of validaticon data to ATET, as some
interexchange carriers request. E.g,, MCI's Reply at 10
(March 4, 1588). 1If there are gquesticns about compliance
with the Court's crder herein, the Departnent can sescure the
necessary data pursuant to ssesction VI of the decres.

36 The Court rejects the US Sprint request that it
provide "firm quidance" or "“establish procedures" on tha
question of price. Reply Comments at 13, 23 (March 7, 1988).
Obviously, however, the Regional Companies may not provide
the data to AT&T at cost and make a profit on the same data
as they are being furnished to the other interexchange

carriers.
18




the Regional Companies began to advertise the cards for both

long distance and local calls. For exanple, Bell Atlantic
campaigned that its card "lets you charge local and long
distance calls directly to your phone bill.” These
advertisements did not reveal that the Regional Companies
automatically rcuted interexchange service to ATAT, nor did
they inform the public, contrary to thi implication in their
announcements, that the Regional Companies themselves do not
provide long distance service (which they are of course
prohibited from doing).

On March 27, 1987 MCI requested a Department of Justice
enforcement investigation which led to a June S, 1987 letter
from the Department to the Regional Companies advising them
of the impropriety of such advertising.37 The Departuent's
advice was, of course, entirely correct. Any Regional
Company advertising at this juncture will have the direct

foreseesable effect of promoting ATET services over those of

37 Letter from Charles F. Rule to Laurence W. DeMuth,
Jr., General Counsel to U § West (June S5, 1987). In that
letter, the Department concluded that the current Regional
Company calling card system "clearly"” discriminated in favor
of AT&T and that their advertising c¢f their cards regarding
long distance calling was misleading. The Dapartment
enphasized that "the [Regional Companies] were never
authorized [by the Department or the Court] to promote the
use of their cards for interexchange calling, particularly
under circumstances where inter-LATA calls billed to those
cards can be carried only by AT&T, or to suggest that the
BOCs themselves are providing integrated inter-LATA service.
Similarly, the Department never sanctioned such conduct.”
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the other interexchange carriers.32 This violates the

nondiscrinination provisions of the decres.
Shortly after they received the Department's letter,
most Regicnal c::;;:ioi ceased such advertising,3? and all

of them have now recognized that these advertisements
3

premcting the use cf zheir calling cards for long distancs
Tse are li=proper. Havever, what thev contend is that, in
view of the changed situation, a court order is
unnecessary.49 That is the principal question still before
the Court on advertising at this time.

Although under the law injunctive orders will issue
where the possibility remains that the prohibited conduct
will recur,4l the Court is reluctant to issue such orders

here where that may be redundant or unnecessary. See also,

note 38, supra. Accordingly, and since all the Regional

38 After January 1, 1989, once the required validation
procedure and the presubscription plans for public telephones
are in effect, this may no longer be true. However, such
advertising may still mislead customers into believing that
their long distance calls made with Regional Company calling
cards will be carried by the Regional Companies themselvas.

39 southwestern Bell initially refused to terminate its
long distance calling card advertising. letter from Linda S.
Legg to Charles F. Rule (June 25, 1987) at 2.

40 The Department of Justice, MCI, and others,
affirmatively request a court order.

41 see, e.9., United States v. Concentrated Fhosphate
'n, 393 U.S. 199, 203 (1968): United States V. W.

Export Ass'n
T. Grant Co,, 345 U.S. 629, 633 (1953).
20




Companies have discontinued their objectionable advertising,

the Court will at this time refrain from dealing with the
marketing and advertising subject by such an order. O©f
course if the Regional Companies, ar any one of them, should
in any way evade the prohibition on falset? or mislcading43

advertising, prompt judicial action will follow.

Notwithgtanding the Court's decision not to issue an
order at this time on the general subject of advertising, it
is necessary in view of past practices identifying the
Regional Company calling cards with AT&T, that misleading
impressions be cleared up and that customers be informed that
they have a free choice. In spite of the fact that Regional
Company calling card instructions have specifically stated
that long distance calls should be dialed on an O+ basis,
neither the cards nor the related information advised
customers that when they dialed on such a basis, i.e,,
without an access code, their long distance calls were and

still are carried by AT&T rather than by their own

42 Any advertising or marketing portraying the Regional
Companies as providers of interexchange services would be
inconsistent with the express prohibitions of section

II(D)(1).

43 ameritech has advised the Department of Justice that
it is not engaged in advertising that is not "lawful and
proper." Letter of General Counsel of Anmeritsch to Charles
F. Rule (July 2, 1987). It is unclear what that phrase is

designed to convey.
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presubscribed interexchange carrier.44 To remedy the effects
of the prior discriminatory practices, the Regional Companies
must, by January 1,.1989, notify their calling card
customers that (1) any interexchange services charged to the
card will be provided by an interexchange carrier, not by the
Regicnal Company: (2) the interexchange carrier will ns<
always be the carrier the custozer selected in the
prcsubscripﬁion proccss;" and (3) the custoner shduld
contact intersxchange carriers for information about

alternative methods of charging interexchange calls.

v
Interpnational Numbers
International numbers which appear on calling cards

permit the holder to charge calls made from many foreign

44 once this Court's order as to validation takes
effect, and once public as well as private phones are
serviced by interexchange carriers other than AT&T, long
distance calls charged tc Regional Company calling cards will
not all be carried by AT&T. Nevertheless, such calls may
still not be carried by the customer's presubscribed carrier,

but by the carrier sarvicing the phone.

45 1n some cases, if the caller wanted to be certain
that the carrier would be the one he had selected at home, he
would have to dial an access code rather than O+,
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countries to the United States.4® Five Regional Conplnici‘7

use the same international calling numbers on their cards &s
AT&T uses on its cards.4? Thus, all inbound internationsl
calls made using these Regional Company calling cards are
automatically credited ts‘AT&T. This practice, too, violatss
the decree’'s nondiscrimination provisions.

To make an inbound international call with one of these
calling cards, the card holder provides to & foreign
telephone agency, usually the governmental PIT (Post,
Telephone, and Telegraph departgcnt), the account number
appearing on the card. If the number fits the International

Telegraph and Telephone Consultative Committee (CCITT)

46 regular calling card nunber c¢an be used to make a
call from the United States toc a foreign country. .

47 Ameritech, Bell Atlantic, BellSouth, Pacific Telesis
and U S West. The other two Regional Companies do not offcr
international calling numbers on their cards.

48 In contrast to domestic calling card numbers,
international numbers are not used by the Regicnal Companies
to charge for local telephone services. Furthermore, the
international numbers do not appear to have a role in the
Regional Companies' authorized billing functions. The
companies apparently do not validate the intsrnational
numbers, and the foreign telecommunications providers forward

the billing data directly to AT&T.

It seems therefore that the international numbers are
placed on Regional Conmpany calling cards as a convenience to
the customers, but they are aiso a promotional device to
encourage the use of Regional Company calling cards.
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standard and the AT&T nunmbers,4? the PIT allows the call to
go through. Although Bellcore has assigned to inte:fxchanqc
carriers other than ATAT some blocks of numbers, foreign PTTs
recognize only AT&T, and they automatically credit AT&T for
211 international calls made using a calling card that has an
account number tased on a home telephone number or a regiocnal
accounting offlice code --AT&T's calling card format. They do
not permit any other carrier to transmit such a call. Thus,
the user of a Regional Company calling card with an
international number has no choice as to which United States
carrier transmits the call; it is always AT&T.

While the Regional Companies are not responsible for PIT
policies which faver AT&T, they cannot, consistently with the

decree, be allowed to parpetuate those policies as the use of

49 CCITT has established a standard format for
international telephone numbers: 1 M XXX YYY YYYY Z. The
"i" is the regional designation for North America; "M"
indicates the validity period of the card; and "XXX" is the
international calling code (INC), which identifies the
international carrier that will receive the revenue from the

call.

AT&T's calling card numbers use either NPA (area code)
NXX XXXX, i.e., the customer's home telephone number, or RAO
(regional accounting office code) YYY YYYY, for calling cards
that are noct based cn home phone telephone numbers, e.9d.,
some business accounts.
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what is in effect an AT&T international calling card number

has some tendency to do.5°

Nevertheless, for a variety of reasons, the Court does
not consider it necessary, as several interexchange carriers
as well as the Department of Justice suggest, to orier the
Regional Companies to cease the issuance of calling cards
that bear an international number5l and to withdraw or
replace all such cards.

The international numbers on the calling cards provide
an important benefit to American travellers: a simple and
familiar way fo pay for calls from abroad, particularly
since the alternatives frequently involve a high hotel
service charge, the necessity for paying for the call in
foreign currency, or placing it at a foreign post office.
Notwithstanding these conside:atioqs, the Court would order a
halt to the current practice, without more, either (1) if the

Regional Companies were responsible for the discrimination

50 Regional Company use of an international number which
has the effect of crediting calls only to AT&T tends to
promote the use of AT&T international carriage and service:
to reduce PIT incentives to alter their policies so as to
pernmit international service competition with AT4T; and to
lead customers to believe that that number is the only way to
make a call to the United sStates.

51 The suggestion is that the use of such numbers should
await the time when it will be possible for interexchange
carriers other than AT&T to obtain international numbers that
can be used in a manner comparable to AT&T's international
number. No one can know how long that will be.
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against the nen-AT&T carriers, or (2) if such action by the

Court would rectify the problem. Neither of thess
assumptions is correct, however.

If the foreign PTTs are unwilling to recognize any
Anerican interexchange carrier other than ATET, that is of
course deplorable from the point of view of American
antitrust and pro-competition policies. However, it is not a
matter that is within the power of the Regional Companies,
or indeed of this Court, to change. What the Court could do,
as indicated above, would be to stop all use by the Regional
Companies of international numbers on their calling cards.
That would not have the effect of altering foreign PTT
policies; those foreign telecommunications agencies that
recognize only AT&T could confidently be expected to continue
to do so.

Indeed, such a court order would likely be
counterproductive. To the extent that foreign
telecommunications ?roviders and their officials become more
acquainted with interexchange carriers other than ATET (sae
infra), they might beccome more sympathetic to the need to
permit calls to be made through the medium of such carriers.
Except for that possibility, the only real effect of such an
order by the Court would be to make it more difficult for

American travellers abroad to charge their calls.
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Here, as in other matters, it is not necessary to cut

off service completely or to do nothing. At least onas
Regiconal Company (BellSouth) has suggested that it is
prepared to place on its cards the international number of

ny interexchange carrier to which the custczer may have

ity

FTesutscrired. In the Court's view, such a solution, if
required across the board, will adequately remedy the

_ discrimination for which the Regional Companies are actually
responsible.

Accordingly, the Court is ordering that the Regional
Companies shall by January 1, 1989,52 recall all their
calling cards that carry the same international number as is
used by AT&T. However, these companies may continue these
cards in circulation, as limited to AT&T customers, if by
that same date they issue calling cards which list, insicad

of the number that identifies AT:T, the international number

52 Here again in the light of history, a 75-day deadline
is plainly not unreasonable. NYNEX recognized the
impropriety of including the AT&T number on its cards as
early as 1984, Response at 26 n.40, and all the Regional
Companies were on notice of the unlawful nature of the
practice since the Department of Justice's letter of June 5,

1987, sixteen months ago.
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of any interexchange carrier other than AT&T to which the

customer zay have presubscribed.53

vI

EI.- ﬁi‘l:ﬂg gg-ai

The Regional Companies will currently accept AT&T
calling cards for local calls: they will not do this,
however, for any other interexchange carrier. For exanmple,
a caller attempting to use a US Sprint FONCARD to charge a
local call will receive a Regional Company operator response
that the calling card is not valid. The effect of this
practice is to permit ATET, and only AT&T, to offer a
universal calling card, that is, a card that may be used for
both local and long distance calls -- a significant
competitive advantage.

The reason given by the Regional Companies for accepting
AT&T's cards for local calls is that they ars abls to use the

S3 MCI and others (but not US Sprint) contend that the
Court should impose sanctions for the failure of the Regional
Companies to cease distributing cards with international
nunbers after the Department of Justice, on June 5§, 1987,
advised them to do so. The Department itsalf urgas the Court
not to impose sanctions, on the theory that its own decree
interpretations were tentative. 1In fact, the Regional
Conpanies' view of the decree on this issue were hardly so
deliberately viclative of the Court's authority as to warrant
criminal contempt or other sanctions. Accordingly, the Court
will not initiate sanction proceedings with regard to this subject.
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DBA systems to validate calls charged to AT&T, but that they
lack the necessary information to validate the calling cards
©f other interexchange carriers. However, the Regional
Companies have long known that they were required to file,
and they presumably did file, written commitments that they
would provide 5equal access to the interaxchange casriess
with respect to5 all IATAs within (their] control, on a non-
discriminatory basis, for intra-~LATA as well as fof inter~

LATA -traffic."54 oObviously, with respect to the use that may

be made of interexchange carriers’ calling cards, exchange
access is not being provided on an non-discriminatory basis.
The current aiscrimination would be removed if the
Regional Companies stopped validating AT&T's calling cards
until they had the ability to validate the calling cards ot‘
all interexchange carriers who wanted their calling card to
have access to the local market. 7This remedy, however, runs
the risk that the Regional Companies will never achieve that
ability having no incentive to do so, and that they will
instead entrench their own cards as the only universal

calling cards. The only productive remedy therefore is to

54 United States v. Western Electric Co,, 569 F. Supp.

990, 1006 (D.D.C. 1983). Accordingly, the claim made by some
that the equal access provisions of the decree do not apply
to local calling, Bell Atlantic Response at 16 n.4l, is not
only erronecus but inconsistent with and violative of the

companies' prior undertaking.
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achieve validation of the cards of all interexchange

carriers, not merely AT&T's.
The Departnment of Justice states that, notwithstanding
the current viclation, it cannot ask the Court for remedial

en becayse it dces nct kucw how, technologically, the

[+
(}]
(A4
.J

Pegiznal Companies can validate the calling cards of
interexchange carriers other than ATiT.55 Likewise, neither
the Regiocnal Companies nor the interexchange carriers have
informed the Court how the existing technological problems
may be solvedf

It appears that the principal difficulty is the receipt
by the Regional Companies of the necessary data from the
interexchange carriers and the need to program Regional
Company equipment to permit it to recognize the issuing
carriers' cards for validation purposcs.. This clearly should
not be an insuporablé problem if the parties will work
together toward that end.>5 The several Regional Companies

have suggested in vﬁrious ways that within the next few

55 Report to the Court at 32-33 (January 29, 1988).

56 The Department of Justice suggests that the
difficulty may be that interexchange carriers might be
reluctant to provide that customer information to the
Regional Companies. Report at 32. 1If that be so, it would
constitute a valid reason ior Regional Company failure to
proceed with the required remedy. ’
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months they will be able to submit to the Court their

proposed remedies.S7?

Oon this basis, the Court is ordering the Regional
Companies to submit to the Court by January 1, 1989 proposed
recedies that would afford to the calling cards sf the
interexchange carriers the same acceptance as is now given tec

AT&T cards.58

vii
Regiopal Comoanv-Owned Public Telephones
The Rdgicnal Companies own large numbers of public

telephones that are located on premises owned or controlled
by others, including pay telephones in such places accessible
to the public as airports, hotel lobbies, service stations,
and bars. These public telephones generate enormous
revenue: there are said to be 1.7 million Regional Company
public telephones, yielding $2.5 billion in annual

revenue.>?

,57 Ameritech Response at 27-28; Bell Atlantic Response
at 16; BellSouth Response at 14-15; NYNEX Response at 7;
Southwestern Bell Response at 15; U S West Response at 8-9.

58 others may file comments suggesting remedies of their
own, and they may of course also respond to the subnissions
of the Regional Companies.

59 Reply Comments of US Sprint at 51 (March 7, 1988).
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With respect to the matter of payment¢ for the calls, two

types of long distance calls are made from such public
telephones: (1) calls which are paid for by coins deposited
in the ;elephcnc mechanism, also known as l+ or coin sent-
paidb0 calls, and (2) all other calls, also known as O+ or
operator-assistedSi calls. It is appropriate £o consider
first the O+ calls since they constitute by far the majority
of the public telephone traftic.

A. operator calls

The Regional Companies route all O+ calls5? from their

public telephones to AT&T, yielding that company over one

billion dollars annually,53 even though other interexchange

60 on these calls, the caller dials a number direct, 1+,
and pays for it in advance by depositing coins in the public
telephones. Such calls account for less than ten percent of
long distance calls originating from public stations. The
remaining ninety percent are O+ calls.

61 These calls are cocllect, third-number billed calls,
and calls made by the use of calling cards. The tera
"operator-assisted” calls is no longer entirely accurate
because so-called "smart” calling cards can now often be used
to complete calls without the intervention of an operater.

62 outbound internaticnal calls made from public
telephones, also known as Ol+ calls, are likewise routed
exclusively to AT&T. The considerations discussed below
that are relevant to the O+ traffic also apply to these
international calls.

. 63 Forty-six percent of the calls made from Regional
Company public telephones are O+ long distance calls,
yielding $1.1 billion in revenues, almost all of it to AT&T.
Reply Comments of US Sprint at 51 (March 7, 1988).
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carriers now have the operator systems capacity to handle
these calls. There is no serious dispute that this practice
is discriminatory and violative of sections II(A) and II(B)
of the decree, and the Ccurt sc cconcludes. The uestion is

what system is to take its place.®4

cthars all agreae that 2 systex whizh parmics the Dilled pazty

to select the interexchange carrier of his choice sinﬁly by

64 After the Department filed its motion and report on
calling cards in the equal access context of the decree, U S
West took steps to implement its own plans for the treatment
of calls made from public telephones. MCI filed a motion to
preserve the status quo which the Court granted, as it would
have been entirely inappropriate to permit U S West by its
unilateral action to implement its own plans on a subject
which was then pending before the Court. Indeed, that
Regional Company was not ignorant of the fact that the
matter was syb judice, having filed pleadings with the Court
on the matter of the Department's motion. Comments of U S
West (February 23, 1588). The Court has decided that, on
this occasion, it will not go proceed against U S West beycnd
issuance of the injunction previously handed down.

However, the Ccurt observes that it will not tolerate a
repetition of the types of maneuvers AT&T at times engaged in
during the days of its monopoly, when, as between the FCC and
the local regulators, it not infrequently claimed that the
other had jurisdiction. So here, U S West's reliance on the
FCC in implementing its plan was misplaced, not only because
equal access is a specific subject of the decree, but alsc
because the FCC had not issued a final order and had been
relatively inactive on the issue in question during the last

three years. See note 83, jinfra.
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dialing O+ most perfectly comports with the language and

purposes of the decree. €5
That is clearly correct. Section (A)(2)(ii) of
Appendix B of the decree unambiguously requires the Regional
Companies to
offer . . . access that permits each

subscriber automatically to route,
, all the

subscriber's interexchange communications:
to the

interexchange carrier of the
customer's designation (emphasis added).

Under such a system, all interexchange carriers offering
sexrvice from a given telephone could be reached by the
‘carriers' customers by dialing O+:; none would require the
dialing of an access code. Moreover, access to all
interexchange carriers would be equal, and it would be in the
form most convenient to all callers because (1) a caller

would not have to remember a long, complex access code, and

65 ror example, BellSouth believes this approach "best
performs the function of providing equal access from public
telephones.” BellSouth Comments at 4 (August 26, 1988).
Even those who advocate other plans as consistent with the
decree prefer the customer choice approach. Aneritech says
it "provides the most efficient, sensible and convenient
handling" of dial O calls. Ameritech Memorandum at 12
(August 26, 1988). NYNEX likewise supports the use of a
system to route all O+ calls to the interexchange carrier
sslected by the pariy paying for the call. NYNEX Comments at
5 (August 26, 1988). Southwestern Bell refers to it as "the
ultimate solution.™ Southwestern Bell Memorandum at 4
(August 26, 1988). US Sprint contends that the Regional
Companies should be required to provide billed party
preference on a national basis.
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(2) he would be charged for his calls by the same company to

wvhich he had presubscribed at his home.

Moreover, the choice of an interexchange carrier would
lie, and appropriately so, with the one who paid for the
call. ©On a calling card call, the call would be transmitted
by the carrier preferred Ly the end user o whom the card wvas
issued:; on a collect call, the subscriber of the caiied
number would determine the preferred carrier; and én calls
billed to a third number, the subscriber at that number
would desigrnate the preferred c;rrior. In short, the
interexchange.carrier for each call wvould be the preferred
carrier of the billed party, providing only that it served
éhc originating and terminating locations of the call. Such
a system would eliminate any threat of discrimination by the
Regional Companies.

That kind of a system does exist in concept. The Line
Identification Data Base (LIDB), which the Regional
Companies are in the process of developing, will permit the
routing of O+ calls to the interexchange carrier selected by
the customer, and it will also permit the necessary
validation for billing purposes. Each Regional Company's
LIDB will con;ain all valid telephone numbers and calling
card numbers in its region, and each number will be

associated with the appropriate indicators relevant to
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billing validation. These indicators will include means for

identifying those customers who have specified in advance
that they will or will net accept third-party billing or
collect calls and to identify public coin telephones. The
LIDB will also indicate the preferred carrier of the party to
be hillied.

So far so good. There is, however, one problem: the
LIDB sysﬁcm is not technically perfected ﬁt this time.
Depending upon the source of the information, a functioning
LIDB system would appear to be between two and three years
away. 56

Thus, the question is whether alternative means exist
to provide egual access from public telephones between now
and then, for the Court cannot and will not permit the
Regional Companies to delay implementation of this important
aspect of the decree for sesveral years more. Numerous
options have been proposed in the responses to the Court's

August S, 1988 request for briefs. The principal proposals

- 66 aneritech states that an automated system which would
permit the customer to choose the interexchange carrier would
take about eighteen to twenty~-four months to implement.
Aneritech Comments at ll (August 26, 1588). Southwestern
Bell states that once all regulatory rsquirements are net,
deployment will probably take at least & year. Southwestern
Bell Memorandum at 4 (August 26, 1988). BellSouth, the most
pessimistic company, states that this solution to the equal
access problem for O+ calls could be employed by the mid-
1990s. BellSouth Response at 6 and 8 (August 26, 1988).
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made in these briefs are as follows: (1) a requirement of

the use of a five-digit access code to reach an
interexchange carrier -- the Court vill refer to this methed
as blocking since long distance calls made by a customer who

dialed only O+ would be blocked; (2) allocation of dial O+

interexchange carriers; (3) replacement of most of the
existing Regional Company public telaphones with new
instruments equipped with carrier selection buttons; and (4)
presubscription by the owner of the premises on which the
Regional Company telephones are located.

A. Blocking

MCI and ALC propose that equal access be provided by
eliminating O+ interexchange dialing from Regional ccnpany-
owned public telephones. All sucﬁ calls would be blocked, .
and use of any Regiscnal Company public telephone for a long
distance call would requira the caller to use a 10XXX0+
access code57 to reach an interexchange carrier. This
proposal does not comport with the language or the spirit of
the decree.

Access to interexchange carriers would surely be equal
under this plan since all long distance callers from Regional

Company public tcicphoncs would be burdened with a complex

€7 rach interexchange carrier has his own code.
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access code. To put it another way, long distance dialing

would be equally inconvenient for all. However, the decrese
requires not only equality. By its language, it requires
that ths Regicnal Cozpanies cffer access "that permits each
subscriber automatically to route, without the use of access

SO%es, all the subscrizer's intersxchange ccocamunicaticns

« « . {ezphasis 223e4) .68 miocking therefore would be
inconsistent with the very ternms otbthc decree. '

Beyond that, with blocking, all callers would be
required to acguaint themselves with access codes in order to
effect long distance calling from a Regional Company public
telephone. Evefy single long distance collect call, third-
party billed call, and calling card call would require
additional dialing, be it five or more digits, instead of a
single digit -- 0, This would be a gross inconvenience to
the public; unondiﬁg public confusion and dissatisfaction
would be inevitable if the great bulk of the long distance
calls from public telephones could not be completed because
the caller could not.romomber his access code ~- as mahy
could not. It is precisely because five-digit access codes

are inconvenient and difficult tc remember that the equal

68 section (A)(2)(ii) of Appendix B, AT&T, 552 F. Supp.
at 233.
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access provisions of the decree mandate the universal use of

the single digie.

The confusion would be compounded by the fact that pay
telephone companies other than the Regional Companies would
be able to offer O+ dialing. Consequently, a caller would
first have to determine was cwns the talephono before he
could know whether O+ dialing was possible. Sizilarly,
local, or rather intra~LATA, O+ calls, from Regional Company
telephones would continue to be completed since they would be
technically feasible and there could not bhe a prohibition on
such use. Not even studious callers would be likely to have
researched whether a particular call would have to cross LATA
boundaries.

Customer inconvenience led the Court to reject the
blocking of long distance calls from telephones where the
customer had not presubscribed to an interexchange carrier
for his own home or place of business. United States v..
Western Electric Co., 578 F. Supp. 668, 673-75 (D.D.C. 1983).
As the Court then said, ®if a choice must be made between
accommodating the interests of the public and thoss of
various competitors in the interexchange market, the
interests of the public must take precedence.” Jd. at 674.

The public has long been accustomed to the advantages of

O+ dialing without the use of access codes, and the decree
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expressly requires that this beneficial public convenience

continue. Consequently, the Court will not require the
Regional Companies to block the O+ calls.

B. Allocation

Some of the parties have suggested that all Regional
Company public telephone traffic be allccated among the
interexchange carriers, providing each carrier with a share
of Regional Company public telephone O+ access. The plans
vary as to how the allocation is to be determined, which
poses the initial difficulty of determining what is a fair
formula. 69 Bﬁt allocation reduces to more fundamental
problcms;.

As the Court said when allocation was proposed in the
context of the routing of undesignated traffic from homes and
business, enterprises, a2 court-imposed allccation scheme
would be "as foreign to its Tunney Act responsibilities as it
would be fraught with . . . practical obstacles.” United
States v. Western Electric Co., supra, 578 F. Supp. at 673,
Moreover, allocation would not promote competition; rather,

it would protect current competitors. Almost by definition,

69 would all interexchange carriers receive the sane
share? Would the share be adjusted in accordance with the
size of their existing clientele? Would the shares be
allocated on a nationwide, a regional, or some other basis?
These problens are reduced to manageable proportions in the
context of limited allocation of defaulting subscribers
following a balloting procedure. Se¢e Part VII-D, infra.
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allocation would require that presubscription be shared by

the existing interexchange carriers, to the exclusion of new

ones, in contravention of the purposes of the antitrust laws.
As the Court has also previously noted, citing such

decisions as Brunswick Corp. v. Pueblo Bowl-O-Mat, Ing., 429

U.S. 477, 488 (1977}, the "anzizrust . . .-laws'arc intended
to protect the competitive process, not to assure pesitive
results for competitors." Upjted States v. Western Electric
Co., supra, 578 F. Supp. at 672. And, of course, there is no
reason to believe that the interexchange carrier to which a
particular customer was assigned was one with which he wanted
70

any relationship, except by relatively remote coincidence.

For these reasons, the céurt also rejects the imposition
of allocation.

c. Telephones With carvier Selection RButtons

ALC proposes that egqual access can be met by Regional
Company replacement of their current public telephone stock
with new public telephones equipped with carrier selection
puttons.’l These new telephones would permit the caller to

reach his preferred interexchange carrier by pushing a

70 In that respect, an allocation scheme would not be
much of an improvement over the current systen which assigns

‘everyone to ATET.
71 prc Memorandum at 6 (August 26, 1988).
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single button on the telephone 1nstrumcn£ reserved for that

carrier.

Obviously, as long as the telephones provided as many
interexchange carrier buttons as there vere interexchange
carriers desiring to service that telephone, access would be
ezual, But if enough butteons (or room for enouzh buttons)
were not available, seriocus problems would exist. foz
example, a telephone with twelve interexchaﬁgc carrier
buttons would not provide equal access in the Colorado market
which is apparently serviced bty over seventy interexchange
carriers.’?2 Moreover, in that market, even if each of the
seventy carriers could be given a button of its own, the
public would be stymied by the array of buttons. Thus,
public inconvenience might suggest that egqual access be
provided another way.

More fundamentally, however, the instruments with
buttons currently exist in only a few locations.’3 Not only

would mass replacement of virtually all Regional Company

72 Memorandum of U S West at 14 n.35 (September 9,
1988). Indeed, in airports, train stations, and the like,
where travellers congregate from all over the United States,
buttons might have to be installed for all American

interexchange carriers.

73 several of the Regional Companies are installing this
type of telephone in a few areas which have high long
distance usage, such as airports and hotels. ALC Memorandunm

at 4 (August 26, 1988).
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telephones be costly, ALC itself concedes that the process

might take as long as five years.’$ This is a far longer
period than has been estimated for the institution of the

far better billed party preference pian discussed in Part

VII-A, supra.

In sum, while a carrier-select teliephcne pian may werk
on an ad noc kasis, it dces not agpear to he a scluticon whish

can readily be applied throughout any Regional Company's
territory, let alone on a nationwide basis. .

D. PEremises-Owner Presubscription

U S West, NYNEX, Bell Atlantic, and Ameritech have
proposed plans which would permit the owners of the premises
on which the public telephones are located to choose which
Regional Company to presubscribe with respect to these
telephones.’> While these plans differ in important
respects, their common feature is to permit any premises
owner to preselect the intérexchange carrier which could be
reached from the public telephones on his property without
the use of an access code. If the caller dialed O+, he would

be connected with the interexchange carrier that was so

74 ALc Memorandum at 6 (August 26, 1988).

75 southwestern Bell has also indicated that it intends
to propose amendments to its equal access compliance plan to
imnplement a premises owner presubscription plan. That
company, as well as NYNEX, would default to AT&T all long
distance calls from its unsubscribed public telephones.
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presubscribed, and he could be billed either through the

interexchange carrier's calling card (if he had one), or,
once validation had become effective (geg Part III, supza).
through the Regional Company's calling card. Any other
intcréxchanqc carrier could be reached through the use of an
access code.

MCI and several others challenge this systex even on an
interim basis, raising a number of objections, which the
Court has carefully considered, as follows.

First, MCI protests that under this proposal the choice
of carrier would not be made by the "subscriber” or the
“customerﬁ placing the call, as required by section
(A) (2) (ii) of Appendix B of the decree. The Court rejects
that interpretation of the decree. To the extent that anyone
can be said to be a "subscriber” in the public telephone
context, it is the owner of the premises.

This is clearly so with respect to telephones in semi-
public services (e.3.., in bars, service stations). To be
sure, one could conceivably conclude that it is the
individual making the call, rather than the premises owner,
who is the "customer," if not the “subscriber" in the
context of truly public telephones (e.g9., in airports, at
street corncr;) although that is by no means certain even as

a purely technical matter. However, since it is not
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technologically feasible at this time to provide the caller
with the opportunity to exercise a choice of interexchange
carriers by dialing O+, it makes sense during the interim

period tc cconsider the prexises cwner azs that individual's

Saccna, MCI zakes the clcsely related contention that

the pre=ises cwmer is 2 "wholly illcgizal acter" with no
relationship to the public telephone.’’ While it is true
that the premises owner is virtually never the one who places
or pays for calls from a public telephone on his propérty,
he, more than.anyone else, has an ongoing relationship with
that instrument. Akin to the subscriber of a residential or
business telephcone, the premises owner decides whether to
have public telephones at all (and how many), what type the
telephones should be,’8 what kinds of services they should
offer, where they should be installéd, and in some instances

when they may be used, and when they should be removed. 1In

76 1n significant ways, the chouice exercised by the
premises owner is like that of the owner of a hotel or of a
public telephone not affiliated with a Regional Company.
These owners exercise the choice of an interexchange carrier
for those using their facilities.

77 McI's Motion to Preserve the Status Quo at 12-13
(July 29, 1988).

78 The premises owner will of course be free to buy or
use a pay telephone from a private pay telephone business
instead of allowing a Regional Company to install one of its

instruments on his property.
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short, the owner has ultimate control over the public

telephones on his premises and a closer relationship with
these telephones than anyone else.
Third, American Public Communications Counsel (APCC)

contends that the premises owner would in reality be an

the Regional Companies.’® But the Regional Companies would
have no control over the selection of an interexchgnqe
carrier by the premises owner, and the premises owner would
in fact be free to offar pay telephones which were not owned
by a Regional Company.

Fourth, MCI claims that AT&T will continue to have an
advantaqe.with respect to public telephones because it uses
the same telephone number as the Regional Companies and only
its calls anq callers are verified by these companies. That
objection is well taken at this time. However, as explained
in Part III, suypra, exclusive validation of AT&T calling
cards will cease within about two months, and the objection
will then be mooted.

Finally, MCI contends that AT&T will continue to have an
advantage over its competitors in that, with its traffic base
from which to derive revenue for commissions and its greater

knowledge of traffic patterns, it will most likely oﬁtbid the

79 APCC Comments at 13 (August 26, 1988).

46




other interexchange carriers for presubscription to public
telepbones.ao That, however, is not an objection that has
validity under the terms and purposes of the decree. The
decree is designed to remove artifical obstacles to fair
competition: neither it nor the antitrust laws on which it
rests can ¢r were meant to erase all inequalities among the
various carriers. Each carrier is of courss frse to spend
its revenues as it sees fit, including for franchises on
public telephones.

In short, the objections of the opponents are not
sufficiently weighty to support a rejection by the Court of
the optiqn of selection of a presubscribed interexchange
carrier by the owner of the premises, particularly when that
option is considered in relation to the only other currently
. existing alternative -- the blocking of all 0O+ calls made
from Regional Company-owned public telephones. At a minimum,
it is clear that premises owner prasubscriptioﬁ would be a
significant advance over the present system.

Accordingly, the Court will approve on an interim basis
(see infra) presubscription by the owner of the premises on
which particular public telephones are located; it will be up

to that owner to decide on the interexchange carrier that

80 McI Reply at 5-6.
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will be reached when O+ is dialed on his telephone.8l This
solution also has the virtue, ipter alia of being consistent

with a 1985 Federal Communications Commission ruling on this

subject.82 gsees Allocation ozdez, 101 F.c.c. 2d §il, 521

n.37, 932 (l935) (petition for reconsideration pcnding).'3

£2 or course, if the Regional Coapanies "rawarlald”™
premises owners who selected ATST or penalized those who did
not, as MCI, among others, fears, MCI Reply at 19-20, they
would be in violation of the decree and subject to
sanctions.

82 The Ccurt has alsc striven in the past to aveid
conflicts with FCC rulings in "overlap" arcas where that has
been possible. $es, e.g., United States v. =
€o., Inc., C.A. No. 82-01%2, slip op. at 49-50 (D.D.C.

March 7, 1988).

83 However, the Commission's apparent view that the
subject of egual access is best addressed on a local basis,
Allgg;;ign_g;;g;, sugra, 101 F.C.C. 24 at 921 n.37, may not
be consistent with a decree which has nationwide application
and reqguirenents. The Court also rejects the position,
espoused by U S West, Memorandum of August 10, 1988, at 4-5,
that on this issue "the doctrine of primary jurisdiction
would dictate that the Court defer to the FCC."

Ssates v. Westoarn Tlestric Co.. Inc., No. 87-5063, slip op.
at 24 (D.C. Cir. May 10, 1988); United States v. ATET, 461 .

F. Supp. 1311, 1320-30 (D.D.C. 1978). The decision cited by
U S West in sugport of its proposition,

v. United States, 342 U.S. 570, 574=7%5 (1572), has no
relevance whatever to the issue for which it is cited, for it
dces not deal with the construction and enforcezent by a
court of its cwn judgment. Moreover, the FCC does not appear
to have progressed beyond issuance of its 1985 preliminary
order with respect to public telephones, "nor has the FCC
conducted further proceedings to consider and adopt industry-
wide guidelines for implementing public telephone equal
access.” AT&T Memorandum to the Court dated August 26, 1988,

at 4-5.
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To make presubscription by the premises owner meet the

purposes of the decree, it will be incumbent upon the

Regional Companies to inform these owners not later than

January 1, 1989, that they may presubscribe to an
interexchange carrier of their choice for their public

-
o

2 &
51.;: 4.7‘35 doeo ‘;I. mee :1-

balloting and aliocaticn sizilar ts &L citet
Federal Communications Commission for prcsubséripﬁion in
homes and business offices. See Allocation Oxder, supra,
Appendix B at 927 (1985). |

Thus, the Regional Companies will have to mail ballots
for the selection of interexchange carriers to the premises
owners by January 1, 1989 in the same manner 2as they provide
ballots for presubscription of residence and business
telephones. If a premises owner fails to return his ballot,
the O+ long distance traffic frem the public telephones on
his preniscé will be allocated by the several Regional
Companies among the interexchange carriers proportionately to
the carriers' selection rate from the ballot process.84 The
Regional Companies will also have to affix on the face of

each of their public telephones the name of the

84 This_systcn, proposed by U S West, was found
satisfactory by the Department of Justice, Memorandum of the
United States at 7-9 (September 9, 1988), and it is deemed

satisfactory by the Court.
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interexchange carrier that will transmit o+ calls from that

instrument.85

E. Arrangement for the Future

I+ must he recognized that presubscription by the owner

of the premises is not entirely satisfactory on several
levels.

Fir-gs, except coincidentally, the interexchange carrier
selected by the premises owner is not likely to bc(thc same
carrier as the one the caller selected for his home or A
business telephone. When that occurs -- as it probably will
in most instances except where AT&T is the carrier -- the O+
option wiil not be available.35 on this basis, while
premises owner presubscription will be an advance over the
present system where all public telephone long distance
traffic is transmitted by way of AT&T, it will not achieve

equal access dn the basis of O+ calling to the extent that

85 211 callers would, of course, maintain the ability to
reach their own interexchange carrier by dialing its five-
digit access code. .

86 with respect to all such traffic, the caller will
need to use the more complex access code. If, as will be
true in many instances, he does not know or remember the
access code of his home interexchange carrier, he will have
to make two calls: one to that carrier to obtain the code,
the second to place the long distance call. MCI Motion to
Preserve the Status Quo at 15 (July 29, 1988); U S West
Motion to Vacate at 14-15 (August 8, 1988). This is of
course no different from the current situation for customers
now using an interexchange carrier other than AT&T.
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the decree contemplates or to the extent that would be

achieved by a gysteam which would permit the billed party to
make the interexchange carrier selection.

Second, custczer confusicn will exist to a significantly
greater degree under the premises-owner option than under a

callers themselves &2
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salect the interexchange carrier of their cheoice simply by
dialing O+. For example, under the premises-owner option the
customer of a particular interexchange carrier could make a
long distance call from one public telephone simply by
dialing O+ while from another public telephone, even in the
same region or town, he might have to dial a five-number
access code. This is obviously undesirable.

Third, some customers not only will not know how to
reach a particular carrier because of these problems, but
many of them will use whatever carrier to which a given
public telephone was presubscribed, and this carrier in most
cases is likely to be AT&T -~ once again perpetuating that
company's existing advantage and thus frustrating true equal
access.

. Fourth, in their choice of an interexchange carrier,
many premises owners are likely to subordinate quality of
service and price ~- that are of paramount importancc to the

end users as well as to the purposes of the decree -- to the
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amount of commission they may receive from particular

interexchange carriers. This, too, would be incensistent
with the fundamental purposes of the decree.??

For these reasons, while the Court approves the premises
owner option at this time and orders its implementation, that
is wish the resesvasicn that this cption does not fully meet
the requirements of section (A)(2)(ii) of Appcndix_n of the
decree. The Court expects that the Regional Companies will
continue expeditiously to perfect the LIDB system®® which,
when placed into service, will permit full compliance with
the decree. The Court will revisit this issue at a future
date to determine what further arrangements and orders, if

any,sg are necessary.

VIII
Goin Sent-Paid Calls
In 1984, the Court granted a waiver to permit 1l+

traffic, or coin sent-paid calls, from these telephones to be

87 seq BellSouth Comments at 11 (August 26, 1988); see
also Department of Justice Competitive Impact Statement, 47
Fed. Reg. 7170, 7176 n.21 (February 17, 1982).

88 gcee Part VII-A, supra.

89 1t may be that in the meantime tha FCC will proceed
further with its 1985 proceeding, see supra, and, just as it
did by the adoption of its balloting and allocation plan for
residential and business customers, Allogcation Plan, supra,
render further action by the Court unnecessary.
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defaulted to AT&T, but the waiver was to be effective only

"until such time as the Operating Companies are able to
Overcome the tecinological limitaticns which presently
prevent them from handling inter-LATA sent-paid coin calling
from multiple carriers.”®0 oOver four years have passed since
that waiver was granted -- a waiver which.carricd with it the
expectation that the Regicnal Cozpanies "will wotk with the
carriers to develop the necessary technology to overcome the
obstacles on an expeditious basis.”91 The responses to the
Dcpartment's motion on calling cards and equal access to O+
calls from Regional Company public telsphones indicate that
it is time ror'thé Court to revisit the grant of February 6,
1984 waiver permitting the automatic routing of all sent-paid
traffic to AT&T.92

Some Regional Companies assert that the software is not
yet available to enable interexchange competition for calls
made by depositing coins directly into the telephone

apparatus, while others have proposed plans for providing

90 United States v. Western ;13;;;15 Co., Civil Action

91 14. at 11 n.17.

92 These responses in essence suggest that nothing
significant or concrete has been done.
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equal access for coin sent-paid calls.?3 Those claiming

inability to provide this equal access point to AT&T, a major

vendor of switches, for the development of technology that,

[T
o

is claimed, would provide equal access by way of access
tanden switches over the same common trunk used with all

ther traffic,¥4 U 5 West, on the other hand, represents

O

5

=2t Northern Telecom has developed an egual access software

capability for its switches.?3

It is not clear from the papers filed with the Court why
AT&T has not developed such sbttwarc or technology, or why
the Northern Telecom method cannot be used here.
Consequently, the Court is ordering the Regional Companies,
and any other interested parties, to submit by January 1,
1989 proposed remedies on whether and on what basis the Court’
should remove its waiver of the decree obligation to provide

equal access to coin sent-paid public calling.

93 gee, &.g9., letter from Jeffrey S. Bork, U S West, to
Nancy C. Garrison at 2 (July 1, 1988); Comments of NYNEX
Ccrporation at 9 (August 26, 1988).

94 Ironically, AT&T claims that a default to it is

unnecessary because the technology for equal access with
respect to l+ calling already exists. AT&T Memorandum at 6

n.* (August 25, 1988).
95 Memorandum of U S West at 32 (August 10, 1988).
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Sonclusion

The requirement that egual access be provided to all

interexchange carriers is one of the key components of the
decree, ranking closely behind the divestiture itself anZ the
line of business restrictions on the Reyional Conpanics."
Egu2l access with respect to credit cards and =uilic
telephones has assumed particular importance as the public
relies mornland more heavily upon these features, and as a
number of the smaller interexchange carriers have acguired
the capability to compete in these areas.

As the discussion above indicates, most of the obstacles
to the achievement of that access can be overcome in
relatively short order and without undue technological or
other complications. This is particularly true since the
Regional Companies have been on notice for months and even
Years that they are required to act in the areas under
consideration. There is a general consensus that any
necessary additional work®7 can be completed in two to three

months. The Court has accordingly set January 1, 1989 as the

96 Indeed, some would rank equal access higher than
that.

97 wieh respect to some subjects (g,g,, validation of
credit cards) the process can be completed in that period of
time:; with respect to others (e.g., coin sent-paid calling
from public telephones) the technological and logistical
issues can be laid before the Court during that interval.
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doadiiﬂo for the completion of these tasks. It is indeed
appropriate that the nocossary'cqual access steps be taken by
that date, the fifth anniversary of the ATAT divestiture.
Five years is long enough for the attainment of the crucial

objective as between AT&T and its long distance conpetitors

in the credit card and public telephone sectors, and the

Court expects the parties to mest its deadline.

bt [ Jau.

HAROLD H. GREENE
United States District Judge

October 14, 1988
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

U R

UNITED STATES OF AMERICA,
Plaintiff,
v.

WESTERN ELECTRIC SSMFANT,

INC.' et alo'

Defendants.

P P

QRDER

civil Acstisn No. g82-0192

FILED
OCT 14 1928

C.ERK, U.S. DISTRICT COURT
ASTRICT OF COLLME"*

Upon consideration of the motion of the United States

for an enforcement order relating to Regional Company

Calling Card Practices, the briefs, reports, and memoranda

filed, directly or indirectly, with respect to the issues

discussed therein, and the entire record, and in accordance

with the Opinion issued contemporanecusly herewith, it is

this 14th day of October, 1988

ORDERED that Qach Regional Company shall certify to the

Court, on or before January 1, 1989, that it is currently

making available and will continue to make available to all

interexchange carriers requesting it the sane validation

data for its calling cards that the company provides to




AT&T, on the same prices, terms, and conditions as are

extended to ATET; and it is further

ORDERED that each Regional Company shall, on or hefors
January 1, 1989, notify its calling card customers that (1)
any interexchange services charged to the card will be
provided by an interexchange carrier, not the Regional
Company: (2) the interexchange carrier will not always be the
carrier the customer selected in the presubscription process:
and (3) the customer should contact interexchange carriers
for information about alternative methods of charging -
interexchange calls; and it is further

ORDERED that the Regional Companies shall on or before
January 1, 19§9, recall all their credit cards that carry the
same international number as is used by AT&T, provided that,
if as of that date they have issued calling cards which list
the internaticnal number of any interexchange carrier other
than AT&T to which the customer may have presubscribed, they
may continue in circulation the cards issued to AT&T
customers; and it is further

ORDERED that the Regional Companies shall submit to the
Court, on or before January 1, 1589, memoranda detailing
proposed remedies that would afford to the calling cards of
other interexchange carriers the same acceptance as is now

given to AT&T cards for intra-LATA calls; oppositions or




other responses thereto shall be filed not later than January

20, 1989: and any replies thereto shall be filed not later
than February 9, 1989; and it is further

ORDERED that the Regional Companies shall provide for
premises owner presubscription of public telephone in a
manner conforming with that delineated in Appendix B to In
the Matter of Investigation of Access and Divestiture Related
Tariffs, 101 F.C.C. 2d 911, 927-34, and that they shall mail
interexchange carrier selection ballots to all public
telephone premises owners in'imélcncntation of such
presubscription on or before January 1, 1989; and it is
further |

ORDERED that the Regional Companies and any other
interested parties shall, on or before January 1, 1989,
submit to the Court memoranda detailing proposed remedies on
whether and on what basis the Court should remove its waiver
of the decree cbligation to provide equal access to coin

sent-paid public calling:; oppositions or other responses

thereto shall be filed not later than January 20, 1989; and




any replies thereto shall be filed not later than February 9.

19‘9. ’ .

' L §on

/" HAROLD H. GREENE
- United States District Judge




FILED
APR 241989

' Before the PUBLIc L
FEDVRAL COMMUMICATIONS COMMISSION SERNICE CoMmrsgioy
“l&hlﬂgwn, D.c. ’ ) ’ .
In the Matter of DA 89-2ul

Pay Telephone
Presubscription

The Bell Atlantic Telephone Companies
Tariff F.C.C. No. 1 Transmittal No, 276
The BellSouth Telephone Companies
Tariff F.C.C. No. 1 Transmittal No, 204
Southwestern Bell Telephone Company
Tariff F.C.C. No. 68 Transmittal No. 1742

New York Teléphone Company
Tariff F.C.C. No. U1 Transmittal No. 947
New England Telepﬁone Company
Tariff F.C.C. No. 40 Transmittal No. 960

The Ameritech Operating Companies
Tariff F.C.C. No, 2 Transmittal No, 251
The Pacific Bell Telephone Company A
Tariff F.C.C. No. 128 Transmittal Nos. 1391 and 1401
The Nevada Bell Telephone Company
Taclff F.C.C, No, 1
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Transmittal Nos. 73 and 79

ORDER

Adopted: February 27, 1989 ; Released: February 28, 1989
By the Chief, Common Carrier Bureau: o ' )
‘ 1. INTRODUCTION

1. Most publie and semi-public pay telephone traffic from Bell
Operating Company {BOC) payphones is currently routed to Amerlcan Telephone

EXHIBIT B




and Telegraph Company (AT&T).1 To enable other interexchange carriers {ICs)
to enter the BOC payphone market, the United States District Court for the
District of Columbia issued an Order which established guidelines for
implementation of pay telephone presubscription. That Order requlired, among
other things, that the Bell Operating Companies (BOCs) issue ballots
implementing payphone presubscription not later than January 1, 1989.€ The
Court directed the BOCs to base their presubseription procedures on the
Commission's Al)ocation Order for business and resfdential customers. The
Bell Atlantic Telephone Companies (Bell Atlantlc), the BellSouth Telephone
Companies (BellSouth), Southwestern Bell Telephone Company (SWB), New York
Telephone Company (New York), New England Telephane Company (New England),
the Ameritech Operating Companies (Ameritech), the Pacific Bell Telephone
Company (Pacific), and the Nevada Bell Telephone Company (Nevada) have each
filed tari{ffs implementing presubscription balloting and allocation of ICs
for pay telephones.! These payphone tariffs are schaduled to becowe
effective on March 1, 1989,

2. By tnls Memorandum Opinlon and Order, the Common Carrier Bureau
rejects all of the above-mentioned tariffs, except for those of BellSouth
and SWB,

et —

1 Publ{c pay telephones are those payphones located in public areas such
as afrports, bus and train statlions, hotel or office bullding lobbies,
and public streets which are avallable for use by the general publie,
Semi-publiec payphones are located in areas used for both business and
public calling such as service stations, laundromats, and restaurants,
Bell Atlantfc Description and Justification (D&J) at 1-2,

2 United States v. Western Electric Co., CA No. 82-0192, Order (D.D.C.
Oct. 14, 1988) (October 14 Order). .

3 Investigation of Access and Divestiture Related Tariffs, 101 FCC 2d 911
{1985) (Allocatlon Orderj.

§ On November 15, 1488, Bell Atlantic filed Transmittal 276. On November
23, BellSouth filed Transmittal 204, SWB filed Transmittal 1742 on
December 2, 1988. On December 8, New York filed Transmittal 947, and
on December 9, New England filed Transmittal 960, Ameritech filed
Transmittal 251 on December 28, On December 30, Pacific filed
Transmittal 1391 and Nevada filed Transmittal 73. The SWB tariff is
unopposed. It also should be noted that Southern New England Telephone
Company filed a pay telephone presubscription tariff in Transmittal No.
458 on February 2, 1989, That tariff, scheduled to take effect on
March 9, 1989, will be addressed in a subsequent Order.




11, BACKCROUND AND PLEADINGS

A. Bell Atlantic

1. 1In Ceneral

3. Bel) Atlantlc submits that to be eligible for "Coin Presubscription
and Allocation," interexchange carriers must (1) comply with all appllcable
feceral, state, and local regulations; (2) accept and vallidate the Bell
Atlantlc calling card on O+ djaled i{nterLATA calls from Bell Atlantic publie
telephones; and (3) provide continuous operator services, Including
interexchange emergency calls and assistance to the handicapped. Bell
Atlantic states that calls should be answered, on average, within five
seconds, and asserts that the interexchange carrler must Identify ftself
at the beginning of each call and provide charge3s and rates upon request.
Bell Atlantic Description and Justification (D&J) at 2-1 to 2-2,

4. In additlon to the criterla detalled above, Bell Atlantic requires
that interoxchange carrlers participating in payphone allocation, among
other things, must not charge end users rates "exceeding the highest rates
tariffed by a domlnant Interexchange carrier for comparable calls wlthout
the affected end user's consent,™ and must maintain quality at least equal
to the quality of service provided from public telephones on other premises
they serve. 1d. at 2-2 to 2-3. Bell Atlantic states that Interexchange
carrlers may be reguired to provide announcements specifying the rates
charged for certaln calls in response to subscriber or regulatory complaint,
Id. at 2-3.

2. Contentions of the Parties

5. AT&T filed a petition to suspend and investigate Bell Atlantlc
Transmittal 276 on November 30, 1988. Also on November 30, MCI
Telecommunications Corporation (MCI) and US Sprint Communications Company
(Sprint) filed petitions to reject or suspend and investigate Transmittal

. 276. Bell Atlantic replicd on December 12.5

5 On January 9, 1989, National Telephone Services (NTS) filed comments
opposing the pricing limitatlion proposed by Bell Atlantic. Because NTS
filed its comments after the pleading cycle had closed, and since NTS
ralses no 1issues beyond thoge already advanced by petitioners, we do
not conslder the NTS comments. On January 19, 1989, Cleartel
Communications (Cleartel) submitted a letter opposing all'of the BOCs'
payphone presubscription plans., Cleartel also does not raise any new
{ssues and {ts comments likew!se are not considered. o

On February 9, 1989, PayCom Systems Corporation (PayCom), a
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6. ATAT argues that Bell Atlantic's calling card requirement and
pricing limitation are outside the scope of Bell Atlantic's role as the
provider of access and create unnecessary and unwarranted barriers to the
provision of equal access. AT&T Petition at 2-3. It asserts that Bell
Atlantic's calling card requirement is an impermissible bundling of tariffed
equal access gservices with unregulated, untariffed billing services and has
no relation to the tariffed provision of access services, 1d. at 4, AT&T
further argues that the requirement that participating ICs limit their rates
to those of the "dominant" 1C would create ardbitrary price cellings and
would be "an unwarranted {ntrusfon Into the ocompetitive interexchange
market" by a carrier which has no Interest {n overseeing ICs' rates. 1Id,
at 5-6. Due to the advent of competition in the 1long distance industry,
AT&T submits, no “dominant” IC exists., Id. at 5 n."f. In addition, AT&T
contends that the minimum service quality standards proposed by Bell
Atlantfc are unduly stringent and do not relate to the provision of access
service, particularly the requirement that ICs answer operator-assisted
calls within five seconds. Id, at 6~7, It doubts Bell Atlantic's claim
that such restrictlions are necessary to protact Bell Atlantic’s reputation,
since the IC will be fdentifying i{tself to the end user., Id. at 6 n.¥,

7. MC! similarly contends that Transmittal 276 is an attempt to bundle
calling card servige with the balleting and allocation of payphones, MCl
Petition at 1-2.% MCI further objects to Bell Atlantic's requirement that
participating ICs answer operator-assisted calls within five seconds, . MCI
notes that 1t placed several test calls from Bell Atlantic payphones and
that the Bell Atlantic operator took 10 seconds to answer the call. Id. at

On February G, 1989, PayCom Systems Corporation (PayCom), a
Customer-Owned Coin-Operated Telephone (COCOT) vendor, submitted a
letter noting disparities In the assessment of carrier access line
charges (CALCs) on pay telephone providers. PayCom asserts that while
COCOT vendors must pay local exchange carriers monthly CALCs of $6 per
line, the BOCs will not pay CALCs for their pay telephones since the
BOCs will not assess such charges on themselves. PayCom Letter at 1,
PayCom maintains that this will harm competition and submits that
either the premises owner should be responsible for paying the charges,
or the BOCs should be required to assess CALCs on themselves. 1d. at
2. . : o,

6 MCI notes that the United States Depa~tment of Justice has written to
eacn of the Bell Operating Companies {BOCs), expressing 'concern that
the BOCs will impose restrictions which exceed the requirements of the
Allocation Order. MCI Petition at n.2, i




3. MCl contends that, not only does Bell Atlantic require performance
beyond that which It provides, (t has no authority to impogye Such a
restriction of Interstate telecommunications services., I1d. MCl submits
that if Bell Atlantic wishes to change any of the requirements of the

Allocation Order, it should request that the Commission {institute a

rulemaking. Id. at U.

8. Sprint also contends that Bell Atlantie has exceeded its authority,
Sprint asserts that Bell Atlantic does not adequately explain what It means
by "emergency call handling." Sprint Petition at 2. Sprint deems |t
unlikely that callers seeking emergency assistance would contact the IC, and
notes that the United States Department of Justice has proposed to allow the
BOCs to complete interLATA 911 calls. Id. & n.V (citing Motion of the
United States for a Walver of the Modification of Final Judgment To Permit
the BOCs To Provide Mult{LATA 911 Service, D, D.C., C.A, No, 92-0192, - filed
Nov. 17, 1988). Stmilarly, Sprint argues that because Bell Atlantie fails
to define "assistance to the handicapped,” Interested ICs cannot assess , the
costs and beneflits of providing such services. 1d. at 3. ,

8. In addition, Sprint contends that Bell Atlantic s not the proper
arblter of the ICs' appropriate response time. ]d. at 3-4. Sprint further
argues that the IC should not have to identify itself at the beglnning of
each call, since such identification {s not standard industry practice and
since many credit card calls can be processed automatically without a
prerecorded computer announcement ldentifying the presubscribed carrler.
1d. at 5. In addition, Sprint argues that Bell Atlantlc's identification
requirement 1s superflucus, since the QOctober 14 Order requires the BOCs
to identify the presutscribed IC on their pay telephones. 1d. Sprint also
objects to the requirement that it provide rate announcements. Id. at 5-6,

9. Bell Atlantic responds that the ecriteria it has proposed are
reasonable. Bell Atlantic submits that all Bell Atlantic payphones display
fts logo and list its subsidiarfes, and {t observes that no petitioner
claims that the petitioner cannot satisfy the challenged requirements, Bell
Atlantic Reply at 1-2. Bell Atlantic argues that 1ts limitation of prices
to the highest rates charged by a dominant carrier was mandated by the
Commission for business and residential presubscription. 1d. at 2 (citing
Allocation Order, 101! FCC 2d at 934). Bell Atlantic also notes that the
price limitation is not a prerequisite to a carrfer's inclusion .on the
ballot, but is a condlt;on for participation in the allocation process. lg.
at n,3. L o

10, In addition, Bell Atlantic submits that callers should be able to
expect that thelr Bell Atlantic calling cards will be accepted at Bell
Atlantic payphones, and notes that ATAT already honors the Bell Atlantle
calling card and that MCI has announced plan3 to do so. 1d. at 3. Bell
Atlantic also maintains that the operator service criteria It specifles will
curb end user complaints, which it contends will most likely be directed at




Bell Atlantic. 1d. Bell Atlantic¢ adds that the identification requirement
is one of the standards promslgated by the Operator Service Providers of
America, and notes that Bell Atlantic and AT4T meet this standard., 4. at
3-4, Bell Atlantic contends that end users have the right to know which
carriers the end wusers are using, and argues that instruction placards
placed on payphones could be removed or defaced. 1d. at 4 & n.9., Bell
Atlantic similarly defends rate announcements as protecting end users from
the exorbitant charges imposed by some companies. ld. at 4-5,

11,  Bell Atlantle further explains that its requirement that carrlers
be equipped to handle emergency calls mandates that carriers be able to
complete calls to emergency locations such as hospltals and police stations
or to transfer such calls to the BOC operator. Id, at &, Bell Atlantie
also states that its assistance to the handlca9933 requirement means helping
a disabled person place a call. 1d, In addition, Ball Atlantio asserts
that its five-second response time is based on that of the pre-divestiture
Bell System and that which Bell Atlantic imposes upon itself, 1d. at 5-6.
Bell Atlant!c notes that the 10-second response time record by MCl
represents total call setup time, not the response time for the total
opegatorsaystem, which s the subject of the five-second requirement. Id.
at 6 n.16,

B. BellSouth
1. In General

12. BellSouth introduces "preselection™ Into 1its payphone plan to
denote the period of time during which compliance with the court's Order
does not permit observance of IC notification requirements stated in the
Commission's Allocation Order.” BellSouth states that preselection, a
retroactive balloting and allocation procedure, applies to public and
seml-public pay telephones served by end offices converted to equal access
on or before March 31, 1989. BellSouth D&J at 2. BellSouth avers that
other public and semi-public pay telephones will be included in its ongoing
{mplementation schedule for equal access conversion, 1d.

2. Contentions of the Parties

13. On December 7, 1988, International Telecharge, Ine. (ITI) filed a
petition to reject or suspend and investigate BellSouth Transmittal 204,
MCI filed a petition to suspend and iavestigate Transmittal 204 on December
8. BellSouth replied on December 19.

r———

7 Investigation of Access and Divestiture Related Tariffs, Memorandum
Opinion and Order, 101 FCC 2d 911 (1985) (Allocatfon Order).
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14, MCI argues that the BellSouth presubscriptlon plan is contrary to
the Allocation Order in that it does not provide for 90 days between
balloting and conversion of the end offlce but proposes to implement its
plan on February 1, 1989, rather than April 1, 1989. MCI Petitlon at 3-4,
MCI contends that the 90- -day walting period would allow carriers adequately
to market their services to premises owners and submits that BellSouth's
expedited implementation would unfairly faver ATAT, Id. at 3-4, KCI
further objects to BellSouth's distinguishing between ™preselection" and
"presubscription™ as unsupported by the Allocation Order. 1d, at n,11.

15. IT! argues that BellSouth fails to include in its tariff all of
the relevant practices and regulations it included in the version of {its
plan filed with the court., ITI Petition at 5.7, Basing Lts contentions
on the plan filed with the court, ITI deems unlawful the requirement that
participating ICs obtain state certification to carry Intrastate traffic,
Id. at 7-8. ITI argues that the state certification requirement would
benefit AT4T at the expense of smaller carrlers like itself, and that the
requirement is not included In the Allocation Order. 1d. at 9.

16, ITI  further contends that the BellSouth plan to 1limit
participants' rates to those of the "dominant" carrier 1s unlawful, since
charges assessed by non-dominant ICS are presumptively lawful. Id. at 10,
ITI notes that supporters of this requirement have argued that it {s
Justified by an erratum to the Allocation Order which states that
non-dominant ecarriers recelving interexchange traffic through allocation
could not charge rates for services which exceeded those charged "by a
dominant interexchange carrler for MTS-type service without the customer's
consent."” Id. at 11 (cltlng Investigation of Access and Divestituro Related
Tariffs, CC Docket No, 3-1145, Phase I, Erratum to June , 1985,
Memorandum Opinicn and Order, Mimeo No. 5337, released June 24, 1985). ITI
contends, however, that the language of that erratum refers to allocated
customers, not presudbscribed customers, Id, at 11-12., ITI asserts that
such a rate restriction would alter the Commission’s rules regarding the
rates of non-dominant carriers and thus should only be considered via a

,rulemaking proceeding. I1d. at 11, 12. In addition, 1IT! asserts that a

carrier's rates may not be arbitrarily tied to those of another carrfer,
1d. at i3 (citing Aetna Insurance Co. ¥. Hyde, 275 U.S. 4UO, 447 (1928)).

8 On January 9, 1989, NTS fliled comments regarding Transmittal 204,

BellSouth responded to the NTS comments on January 24, Because NTS
filed Lts cocments after the pleading cycle had closed, and since NT$
raises no issues beyond those already advanced by petltioners. we do
not consider the NTS comments.




17,  ITI further submits that only a few ICs are able to terminate
collect international calls. Id. at 13-14. In addition, ITI objects to the
restriction that participating ICs carnot share information regarding
premises owners' names and addresses with outside marketing ataff. ]d. at
14, IT] contends that this restriction limits the marketing efforts of 1ITI
and other smaller non-dom!nant ICs. 1d. 17Tl doubts that these data are
proprietary since ATAT already has such information due to {ts monopoly
status., Jd. at 15,

18. BellSouth, in response to ITI, contends that neither the
Communications Act nor the Conmission's rules require that a carrier include
in 1its tariff every provision related to a service offering. BellSouth
Reply at 4-5. In addition, BellSouth asserts that the Commission has
recognized the authority of the states to regulate intrastate services of
alternative operator services (AOS) providers. 1d. at 6 (citing Letter from
Chairman, Federal Communications Commission, to Chairman, Committee on
Energy and Conmerce, U.S. House of Representatives, May 2, 1988), BellSouth
also deems Insufficient 1ITI's argument that state restrictions may hinder
its marketing efforts, and notes that the Commission has recognized that any
state regulation may somehow burden entry into the marketplace. 4. at 7
(civing People of the State of California v. Federal Communications Comm'n,
798 F.2d 1515, 1519 (D.C. Cir. 1986)). BellSouth further asserts that,
under its plan because state certification 13 a prerequisite only to the
delivery of pay telephone traffic, 1t may be obtained after balloting but
before fmplementation of equal access. Jd. at n.i13.

9. In addition, BellSouth argues that 1its rate limitation {s
supported by the Allocation Order, and notes that ft applies this
requirement to allocated customers but not presubscribed customers, Id. at
10 n.18, BellSouth also contends that the requirement that carrlers be able
to process international traffic imposes no significant hardship on ICs and
that impairment of I{nternational service would be detrimental to the public
interest. Id. at 11. 1In addition, BellSouth contends that it will allow
release of subscriber information to ocutside marketing agents as long as the
designated agent will assume the same responsibilities for use and
protection of proprietary data as are required of the IC., Id. at 12,
BellSouth submits that removing all restrictions from release of customer
data would enable COCOT providers to sollcit specific customers so as to
increase their share of the payphone market. 1d. at 13,

20. Moreover, BellSouth contends, the 90-day requirement of the
Allocation Order only referred to the interval between balloting and
conversion of the end office to equal access and therefore does not apply
to end offices already converted such as those now in question. 1d. at 14,
BellSouth asserts that its payphone proposal fits within the retroactive
billing provisions of the Allocatlion Order, which establish an interval of
30 days between the malling of ballots and implementation of changes of the
primary IC. 1d. (citing Allocation Qrder, 101 FCC 2d at 932). Furthermore,

-8 -



BellSouth notes, the Common Carrier Bureau rejected the same arsumenc when
advanced by MCI in relation to US West's pay telephone plan,

c. swB

21. SWB's payphone tariff, which s unopposed, proposes to ballot
locations which have converted to equal access or have committed to do so
before June 1, 1989, SWB plans to include other end offices in its ongoling
ballot and allocation schedule for business ané residential customers. SWB
D&J at 1-2, Like the proposals of the other BOCs, the SWB plan Jleaves the
choice of IC to the premises owner, or "agent" of the end user. Id. st 1-1,
SWB's plan is similar to the US West plan, which became effective as
scheduled, ‘

D. New York and New England
1. In GCeneral

22, New York and New England propose to make available for purchase by
1Cs customer name and address lists, which ineclude the billing and working
telephone numbers of the public telephones located on their property. New
York D&J at #8; New England D&J at 4, New York and New England will also
provide interLATA traffic data by premises for each public telephone. New
York D&J at 4; New England D&J at 4-5. They assert that payphones located
on New York Telephone and New England Telephone premises will be allocated
among carriers in the same manner as other pay telephones for which a
presubscribed carrfer has not been chosen during the balloting process. New
York D&J at 5; New England D&J at §,

23, New York and New England require, among other things, that
participating ICs must accept calls made with a New York or a New England
calling card, must not charge a rate higher than the highest rate charged
by the domlnant 1C for like MTS-type services wnithout the payphone end
user's consent, and must comply with all applicaple federal, state, and

9 This {ssue is moot. On January 5, 1989, the court issued an Order
which stated that no pay telephone customer shall be converted prior to
90 days after ballots were mailed to that customer, or April 1, 1989,
whichever 1s later. United States v, Western Electric Co.. C.A, No,
82-0192, Order (p. D.C. Jan. 5, 1989).

10  See Mountain States Telephone and Telegraph COmpany, Northwestern Bell
Telephone Company, and Pacific Northwest Bell Telephone Company, Tariff
F.C.C. No. 1, Transmittal Nos. 174 and 210, DA 88-1886, Order, released
Dec. 7, 1988




local regulatlcns. New York D&J at 7; New England D&J at T-8. The New York
and New England plans also provide that carriers participating in the
allocation process must, among other things, not impose any fixed monthly
or nonrecurring charges to allocated premises owners without their consent,

¢. Contentlons of the Partles

2. On December 27, ATAT petitioned to suspend and investigate New
York Transmittal 947. Also on December 27, ITI and United Artists Operator
Services Corporation (UAOSC) filed petitions to reject or suspend and
investigate Transmittal 947, and NTS filed for partial ‘rejection of the
tariff. In addition, ATST filed a petition to suspend and investigate New
England Transmittal 960. ITI and UAOSC petitioned to reject or su1pcnd and
{nvestigate Transmittal 960, and NTS filed for partial rojection.' New York
and New England, responding together, filed an opposition to the petitions
on January 9, 1989.

25. AT&T argues that the requirement that an IC must accept New
England and New York calling cards {s an impermissible bundling of tariffed
equal access services with unregulated, untariffed billing services and has
no relation to the tariffed provision of access service, AT&T Petition at
4,  AT&T submits that the Commission has ruled improper a carrier's attempt
to condition provision of access on resolution of billing matters, Id. at
5 n.® (citing Southwestern Bell Telephone Company Tariff F,C.C. No. 68,
Transmittal No. 1613, DA 88.318, released Mar, 9, 1988, at para, 8). 1In
addition, AT4T argues that the price restriction i{mposed by New York and
New England would lead to "anticompetitive and arbitrary price ceilings.”
Id. at 5-6. AT&T contends that New York and New England have no legitimate
interest in overseeing the rates charged by ICs, and submits that a
"dominant" IC does not exist., Id., at 6 & n.®,

26. ITI submits that, by virtue of the proposed pricing restriction,
New Yorx and New England effectively usurp the Commission's authority and
attempt to regulate the rates of non-dominant carrlers, Id. at 5-6. ITI
argues that the BOCs may not restrict the flexibility of non-dominant
carriers by setting both BOC rates for validation and billing and collection
services and the ICs' rates for pay telephone service., I1d. at 6. If the
Commission's rules regarding non-dominant carriers are to be changed, ITI
contends, those rules must bs changed via a rulemaking and not a tariff

11  While all petitioners filed separately regarding the New York and New
England tariffs, the two pleadings filed by each petitioner are
substantially similar. A&s a result, references to a party's petition
opposing the New York and New England tariffs will be to the petition
agalnst the New England tariff unless otherwise noted.
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proceeding. 1d4. at 7. Furthermore, IT! asserts, this regtriction {3
finconsistent with the mandate that rates cannot be confiscatory and
maintains that a carrler's rates may not be arbitrarfly tied to those
charged by another carrier. 1d. (citing Aetna Insurance Co. v. -Hyde, 275
U.S. 4o, UU? (1928)),

27. 171 alsc questions the relevancy of the erratum to the Allocation
Order. ITI argues that the erratum to the Allocatfon Order referred only
to allocated customers and {s thus not applicable to presubscription. Id.
at 6. IT! additionally observes that the erratum applied to MIS-type rates
and to customers, not end users. 1d., at 9. In the payphone presubscriptlon
situation, IT! contends, the premises owner, not the end uger, {8 the IC's
cugtomer. 1d. ITI notes that the Allocation Order prohibits the imposition
of a non-recurring charge on assigned customers without thelr consent, It
argues that "customer” cannot denote "end user” in this instance because end
users of pay telephones are transient and can therefore be asseéssed nothing
but non-recurring charges. 1d. at 10, Nor can an IC give a transient end
user of a payphoune 30 days’ notice of a change in criteria as required in
the Allocation Order, ITI maintains, 1d. Furthermore, ITI contends, if the
erratum 13 interpreted to limit rates to the MTS-type rates charged by the
domipant carrier, all payphone providers would violate the Allocation Order
because all operator-assisted payphone calls are billed at rates higher than
MTS-type rates, 1d. at 11,

28, ITI also doubts that a "dominant carrier® exists i{n light of
changes in the pay telephone marketplace, and questions how carrlers will
determine end user consent. 1d, at 11-12, ITl postulates that end user
consent could be inferred by the end user's decision to place a call over a
payphone clearly labeled with the identity of the 1C, 1d. at 12. In
addition, ITI contends that the presubscription process fa not the
appropriate vehicle by which to enforce IC compliance with state
certification, and that only the Commission {s empowered to Impose such a
restriction., Id. at 15 n.6. ITI asserts that the state certification
restriction favors AT4T to the detriment of smaller ICs. Id. at 17,
Furthermore, ITI argues, this type of restriction 1s not iIncluded In the
Allocation Order, which the October 14 Order dictated should govern
payphone balloting and allocation. Id. at 17.7¢ ITI also asserts that
the Allocation Order does not require that participating ICs be able to
terminate {nternational calls, Id. at 19. Because the New York and New
England plans require that all carriers be able to handle international and
collect calls, ITI argues, New York and New England wmust 1intend that
participating 1Cs should be equipped to handle international collect calls,
a complicated task in light of billing differences between countrles. 1Id,

12  See October 14 Order at 3.




29. UAOSC contends that the rate limitatfon proposed by New York and
New England would unlawfully interfere with the states' regulation of
intrastate communications, since that restriction applles to {ntrastate
interLATA and intralATA calls as well as interstate calls. UAOSC Petltlon
{NYT) at 3-4. UAOSC notes that the New York Public Service Comm{ssfon (s
currently considering whether a rate limitation should be adopted [or AOS
providers operating in New York. UAOSC Petition (NYT) at 4, UAGSC further
contends that the plan proposed by New York and New England conflicts with
the Allocation Order in that the price limitation mentioned in the erratum
to that Order refers to allocated customers, not presubscribed customers,
UAOSC Petition (NYT) at 5 & n.3.

30. UAOSC also claims that by referring to "the dominant” IC in its
tariff rather than "a dominant" 1C as used In the Allocation Order, New York
narrows the Commission’s plan. UAOSC Petition (NYT) at 7, UAOSC olaims
that the proposed rate limitation would Iimpose substant{al burdens on
smaller ICs, such as forcing them to adopt different rate tables and rate
structures for interstate, intrastate interLATA, and intrastate intralATA
traffic depending upon which carrier is the dominant carrier in each of
those Jurisdictions. Id. at 7.13 Even if the smaller carriers could make
such changes, UAOSC maintains, it may not be cost effective for such
carriers to adopt one set of rates for payphone end users and different
rates for other end users,

31, NTS submits that the erratum to the Allocation Order applies only
to assigned customers, not thoge who are presubscribed, NTS Petition at
2-3. 1In addition, NTS notes that the Allocation Order requires the consent
of the customer to exceed the price llmitation, while the New York and New
England proposal requires the consent of the end user. 1d, at 3. In the
public telephone situatlon, NTS contends, the customer is not the end user
but the premises owner. Id. NTS further contends that the rate 1limitation
may ensure the Gcontinued dominance of ATLT, and argues that extenslon of
the rate limitation to presubscription should only take place after careful
consideration in the context of a full public hearing. ]4. at 4, It
observes that NYNEX has argued to the court that callers from “non-allocated
payphones should be treated like callers from allocated business and
residential phones since neither has agreed {n advance to use a certain
carrier, 1d., at 5. NTS argues that this is inaccurate since the end user,
although he or she 13 not the presubscrlbed party, “will “be adequately

-

13 UAOSC presumes that New York Telephone would be deemed the dominant
carrier in New York, but notes that New York Telephone maintalns
different rate schedules for the different New York LATAs, UAOSC
Petition (NYT) at 8. '
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informed of the {identity of the presubscribed carrier and will have the
chance to make another cholce,

32, NTS also questions what constltutes consent 1In the payphone
situation and maintaing that the requisite consent should be glven by the
premises owner. 1d. at 6-7. If end user consent 18 required, NTS argues,
consent should be inferred in that the caller has recelved reasonable
notiflcation of the {dentity of the IC to which the payphone Ls
presubscribed and has been informed of his or her ability to obtain rate
information. Id., In addition, NTS submits that the Commission should not
establish payphone presubscription guidelines via these tarlff proceedlngs
due to the lack of uniformity among the BOCs. 1d. at 8-9.

33. 1In their Joint opposition, Wew York and New England argue that the
pricing restriction they propose 13 necessary to protect customers from
excessively high rates, New York and New England assert that the United
States District Court for the District of Columbia noted in fts Decgmber 23
Hnmorandum’“ that end users of presubscribed and allocated payphones are
akin to allocated business and residential customers and thus need similar
protection against excessive rates. New York and New England Oppogition
at 3. New York and New England submit that the Commission and some states
have acknowledged the questionable pricing practices of AOS companies, Id.
at 4 & n.5. New York and New England also argue that since NYNEX provides
carriers with the data necessary to validate calls made with a NYNEX calling
card, ICs should be required to accept such calls from NYNEX payphones, 1Id.
at 5. Failure to do so, they argue, would lead to customer confusion and
digsatisfaction, ld,

34, In addi{tion, New York and New England observe that, while the
December 23 Memorandum held that a carrier may not require that an IC be
state certified or have applied for certification as a condition to being
listed on the ballot, the court recognlzed that a carrier must obtaln state
certification or transfer calls to a certifled carrier in order to provide
presubscribed payphone gervice, 1d. at 5-6. New York and New England note
that the court ordered the BOCs to allocate any pay telephones that are
presubscribed to a carrier that has falled to make arrangements to provide
{ntrastate interLATA scrvice by the time presubscription s implemented,
Id. at 6, Those BOCs assert that their state certification requirement
comports with the court's holding because it applies to the commencement of
service and not to the balloting process., 1d. New York and New England
also argue that their tariffs do not requlre the IC to terminate
{nternational collect calls, but merely requlre that the IC allow for the

P

14  United States v. Western Electrie, C.A. No. 82-0192, Hemorandum, issued
Pec. 23, 1988 (December 23 Memorandum) .
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completion of orlginating International calls elther directly or via
transfer to another carrier.

E. Ameritech

{. In Ceneral

35. Ameritech belleves that the restrictions its plan Iimposes are
necessary for both presubscribed and allocated payphones because "[t]he
carrier cholce of the premises owner may not be in the best Interest of the
pay telephone user.® Ameritech D&J at 1. Like the payphone presubscription
plans of other BOCs, Amerlitech's plan Includes s rate restriction tled to
the rates of the dominant 1C, a state certification requirement, and an
identification requirement, Id, at 1-2. Ameritech also requires, among
other things, that the 1IC arrange for receipt of calls with the LATA of
origin and that the 1IC subscribe to FGD access service in the end office
where the payphone is located, 1d. at 2. Ameritech states that such a
requirement 13 necessary because it cannot provide interLATA service and
because presudgeription {s only available with FGD, Id., Ameritech further
provides that ICs must accept charge card, collect, and third number calls
S0 as to "minimlize the diffaerence between the procedures for IintralATA and
fnterLATA calls,” and tha®t I1Cs honoring Ameritech calling cards must do so
on an automated baslis in a manner equivalent to that used by Ameritech for
its intralATA traffic. Id. In addition, Ameritech requires that ICs use
Automatic Number Identification (ANI) to record the telephone number of the
originating station instead of asking the end usar, 1d.

2. Contentions of the Partles

36. On January 12, 1989, ATAT and MCI filed petitions to suspend and
investigate Transmittal 25%. Also on January 12, ITI and OSPA filed
petitions to reject in part or suspend and investigate the Ameritech tariff,
and NTS filed a petition for partial rejection. Ameritech filed fits
opposition to these petitions on January 26,

37. ATAT opposes Ameritech's price limitation, arguing:

Such artificial restrictions on the factors, such as price, that
differentiate the offerings of competing carriers have nothing to
de with a LEC's provision of access services, and represent an
unwarranted {ntrusion into the competitive interexchange market
by a LEC that has no legitimate interest in overseeing [ICs'l
rates. -

AT&T Petition at 3. AT&T further argues that {t would be discriminatory for
Ameritech to deny equal access to an IC which does not abide by its pricing
policfes, Id, Moreover, AT&T asserts, IC rates and services are not matters
to be discerned via a LEC's access tariff, 1Id.
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38. MCI opposes Ameritech's requirement for automated validation of
its calling card and contends that ICs should be allowed to process BOC
calling cards in any way they choose. MCI Petition at 3. MCI further
submits that Ameritach should make clear In 1ts tarlff that carrlers are not
required to accept Ameritech's card, 1d, at n.5. Similarly, MCI argues
that Ameritech may not dictate how ICs will accept charge card, collect,
and third number calls, and may not force ICs to use ANI, Id. ot 3-4, In
addition, MCI notes that the United States District Court for the District
of Columbia has held that state certiflication requirements in the BOC pay
telephone proposals should be deleted, 1d. at U4-5 {citing Decamber 23
Memorandum). Finally, MCI malntalns, regardless of the fact that the
Allocation Order imposed price 1limitations on only allocated customers,
Ameritech has not jJustified its propcsed pricing restriction, Id, at 5.

39. 1ITI also opposes Ameritech's pricing restriction as an attempt to
regulate the rates charged by non-dominant carriers in violation of the
Commission's Rules. ITI Petition at 3-4. IT1 submits that this l9sue
would be more appropriately addressed in the context of a rulemaking
proceeding and does not belong in a carrier's tariff, 1d. at 4§, ITI
further argues that such a restriction {s {nconsistent with the principle
that rates must not be confiscatory but must be calculated so that a carcier
may recover its costs and earn a reasonable return. Id. at 5, As a result,
ITI submits, a carrier's rates may not be restricted to those assessed by
another carrler, 1d. (citing Aetna Insurance Co. v. Hyde, 275 U.S. 440, 447
(1928)). ITI further observes that Ameritech’s charges for access,
validation, and billing and collection may account for half of the charge
for a given call, and therefore contends that the ICs must be afforded
reasonable rate flexibility. Id. ITI also asserts that the erratum to the
Allocation Order applied only to allocated customers and deems the
definition of "dominant carrier® unclear., 1d. at 6-8. 1IT! further
questions the determination of end user consent in the payphone context.
Id. at 9.

40. In addition, ITI objects to Ameritech's state certification
requirement and reiterates the arguments it ralsed regarding the state
certification provisions of New York and New England. Id. at 10-12.. ITI
a2lso opposes the Ameritech provision which mandates that ICs must subscribe
to FGD in the end offlice where the payphone 'is located. ITl questions
whether this proposed reqQuirement means that an IC must establish its ouwn
FCD faclilitles as opposed to the current industry practice of relying on
shared or resold factlities to access local exchanges, 1d. at 13. If so,
ITI asserts, the provision is discriminatory because AT&T Is the only IC now
able to comply. Id. Similarly, IT! maintains that since ANI is not aluways
avallable with sghared or resold FGD service, Ameritech's ANI requirement
favors AT&T., 1d. at 14, [ITI further contends that Ameritech has offered
no reason why ICs cannot choose their own methods of accepting credit card,
collect, and third numder calls. ITI also finds Ameritech's language
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regarding automated acceptance of its calling cards amblguous, and opgposes
Ameritech's tdentiflication reguirement as beyond its authority., J4. at
14-15,

4, JTI then objects to a moratorium on release of premizes owner
information which is not included In Ameritech's tariff filing but does
appear 1in {ts payphone presubscription plan. IT] notes that the Amaritech
plan prohibits IC release of premises owners' names and addresses with
outside marketing staff unless the IC enters into a license agreement. 1d.

at 15-16. ITI asserts that {t must employ outside marketing staffs in order

to compete for premises owners, and maintains that Ameritech’'s 1imitation
is not relevant to the presubsertption process. Id. at 16-17. IT! doubts
that premises owner data are groprletary since AT4T already possesses thils
information. 1d. at 17 n.17.

42, NTS opposes Ameritech's rate limltation, and argues that the
erratum to the Allocatlon Order only applifed to presubscribed customers.
NTS Petition at o-3. NS further observes that the Allocation Order
required the congent of the customer Lf an IC exceeds the rate cap and “that
Ameritech requires the consent of the payphone user or caller, ]d. at 3.
NTS asserts that the customer of a pay telephone s the premises owner and
not the caller, Id. at 3. NTS further malntains that imposition of a rate
limitation based on AT&T's rates "runs the risk of enshrining AT4&T as a
price leader.* Id. at ¥, NTS also disputes Ameritech's argument likening
payphone end users to allocated customers, especially since the end user
will be alerted to the identity of the presubscribed carrier and will have
the opportunity to make another cholce. ]d. at 5. NTS further submits that
consent should be Inferred where the caller has been notified of the name of
the IC and has been instructed how to obtain rate {nformation via a placard
on the phone., 1d. at 6-7. NTS also contends that, due to the lack of
uniformity among the BOCs, the rate limitation issue should be addressed on
a national basis in the context of a rulemaking proceeding. Id. at 8-9.

15 IT1 also notes that Ameritech has objected to a provision contained in
the agreements between ITI and premises owners whereby public payphones
may be replaced with COCOTs, and that Amper{tech maintains that ITI
wants usage data for this  purpose and not Bto facilitate
presubscription. 1ITI asserts that Ameritech thus "impermissibly ties"
presubscription to the replacement of payphones merely because they
appear in the same agreement, and requests the Commission to declare
such conduct a violation of the Communications Act, ITI Petition at 16
n.15, We conclude that the avgument ITI raiscs i3 outside the Scope of
this proceeding )

oo
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43. 0OSPA also notes that the price limitation in the Allocation Order

applied only to allccated customers, OSPA Petition at 7. OSPA further
asserts that the {dentification requirement {s beyond Amerltech's authority,
and obJects to the state certification requirement, 1d. at 7-8. OSPA then
contends that the provision regarding acceptance of credlt card, collect,
and third number calls is vague and dces not comply with the Allocation
Order. Id. at 8-9, OSPA argues that {f the BOCs wish to expand the
Commission's presubscription rules, they should petition for a rulemaking
prooceding, 1d. at §-10,

44, While Ameritech concedes that the Allocation Order applied only to
assigned ecustomers, it argues that the price limitation described in that
Order should extend to the payphone presubscription process, Amer{tech
asserts that payphore end users are assigned customers since the end
users are assigned to an IC by the premises owner. Ameritech Opposition at
7. Ameritech submits that the erd user of a payphone is even more deserving
of protection than {s the allocated business or residential user because
payphong users recelve no ballots and because the IC will be chosen by the
premises owner, who may have interests which confliet with those of the end
user, 1d. at 7-8. Ameritech further asserts that the ever-increasing rates
of non-dominant carrlers, as well as surcharges imposed by premlises owners,
‘eould lead to abuse of the presubscription process, 1d. at 9-11,

45. Ameritech also obsarves that credit card, collect, and third-party
calls are part of MTS service, thereby providing a proper frame of reference
for the rate limitation. Id. at 12. In addition, Ameritech argues that
the type of customer consent required by its pricing limitation need not be
written consent, but must be more than inferred consent. Id. at 13-15.
Ameritech proposes that the Commisslon require a statement that the charge
for the call belng placed will exceed the highest tariffed rate that applies
to simllar calls, Id. at 15. It notes that carriers that object may avoid
the requirement by maintaining rates below those of the dominant ecarrier.
1d. at n.32.

. 46. In response to the December 23 Memorandum regarding state
certiflcatlon, Ameritech asserts that it will consider Its state
certiflcation requirement met £{f a carrler that is not certifled arranges to
transfer intrastate calls to a state-certified IC. 1d. at 16. Ameritech
also asserts that the NECA provision rejected by the Commission, which is
cited by ITI, would have prevented an end user from presubscribing his eor
her 1line to an IC that carries only interstate traffiec. 'Id. at 16-17.
Ameritech notes that the NECA tariff would have restricted an entirs class
of end users -- thoge whose calls were virtually all intergtate. Id. at 17,
In this proceeding, Ameritech argues, the customers {n question are
transient and a substantfal amount of traffic from {ts pay telephones is
intrastate., Id. If its state certification requirement is not permitted,
fimeritech contends, intrastate calls from some public payphones might be
blocked, leading to end user confusion that damages the reputation of
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Areritech, I1d. at 17-18. Ameritech further notes that, while the
Allocatlon Order addressed only interstate service, its proposal necessarily

involves Intrastate service because it purports to elimlnate the ourrent
practice of routing all calls, both Interstate and intrastate, to ATAT. 1d.
at 19-20,

)

47. Although 1t will be affixing placards to the face of 1its pay
telephores which name the primary 1C, Ameritech submits, the requirement
that ICs provide a recorded message will further alert the caller, will
benefit visually-impalred end users, and will ocompensate for potentlial
defacement of the placards. 1d. at 23-24. In addition, Ameritech notes
that the provision in its tariff that ICs accept charge card, collect, and
third number charge arrangements 18 not really a requirement but is a
description of pay telephone presubscription. Id. at 24-25, Ameritech
further argues that the requirements that ICs use ANI and automated
acceptance of the Amerlitech calling card are extensions of the notion that
ICs should strive to minimize the differences between {intralLATA and
interLATA procedures. Id. at 25-26. Ameritech contends that these
requirements are necessary to reduce customer confusion and thereby protect
its reputation. Id. at 26. Ameritech emphasizes that carriers zre not
expected to eliminate all differerces, and notes that interexchange carriers
may offer any additfonal billing arrangements they choose, such as bank
credit cards, even though such arrangements are not presently accepted by
Ameritech. Id. ‘

48, Moreover, Ameritech assarts, its ANI requirement does not favor
ATAT. Ameritech submits that the requirement applies to all ICs and will
prevent erroneous billing if the number of the payphone 1is obscured or the
user is visually-impaired. 1Id. at 27. It contends that the ANI requirement
shouid not prove diffieult for an IC since 1t is part of FGD service and
the 1C must have ordered FGD to recelve undesignated interLATA payphone
traffic, 1d. Similarly, Ameritech argues that the requirement that all
carriers accepting its calling card do so by automated means appllies equally
to all carriers, and is necessary to protect Ameritech's reputation. Id.
at 28. Ameritech also observes that automated calling card procedures
prevert the misuse which could result Lf persons other than the caller
overhear the caller glving an operator his or her calling card number. 1d.

49. Ameritech also asserts that its reqQuirement that a carrier obtain
FGD in the end offices where 1ts payphones are located is appropriate since
use of FCA and FGB would necessitate the dialing of additional digits. 1d.
at 29. Ameritech responds to 1TI's argument that its requirement -would
preclude rellance on shared or resold facllities by observing that it has
arranged with ITl to route ITI calls to another IC's trunk group via end
office facilities, 1d., at 29-30. Ameritech notes that ITI thereby will
subscrjbe to FGD but need not construct its own facilities. Id. at 30.




50. Amerlitech further argues that its restrictions on release of
premises owner information ensures that such data will not be wused for
purposes unrelated to the presubscription process. 1d. It notes that it
has agreed to provide interLATA traffic data for each of its payphones by
location once the IC completes a license agreement, I1d. at 31, Ameritech
also permits 1Cs to release the i{nformation to outside mnrketlng agents (wha
are not also pay telephone providers) as long as the agents aver that the
data will be used solely for purposes of presubscription., Id, Ameritech
observes that the court denfed ITI's motion for a rehearing regarding this
issue, and argues that it does not already provide ATAT with aggregated
premi{ses owner data. Id. at 32 & n.58,

F. Pacifie and Nevada
1. In Generaltb

51. Pacifle intrcduces "preselection" {nto its payphocne plan
applicable to public and semi-public pay telephones gerved by end offices
converted o equal access on or before April 1, 1989, Pacific D&J at 1.
Pacific avers that other publiec and semi-publie pay telephones will be
included in its ongoing implementation schedule for equal access conversion,

Id.
2. Comments of the Parties

2. On January 17, 1989, NTS submitted a letter opposing the Pacifiec
plan, and ITI flled a petition to reject or suspend and investigate the
tariff. Pacific submitted its reply to the ITI petition on February 1.17

53. NTS notes that the Pacific tariff does not contain any express
conditions on IC participation in pay telephone presubscription, but ssserts
that the Pacific plan filed with the United States District Court for the
District of Columbia mandates that ICs may not charge more than 110 percent
of the dominant carrler's rates. NTS Letter at 1-2, NTS argues that Pacifie
,Should place in its tariff any conditions it {intends to impose on
‘participating ICs, Id. at 3. If Pacific amends its proposal to include

16 Because the Paclfic and Nevada tariffs are virtuaily identical, all
references made herein will refer to the Pacific tariff,

17 Pacific asserts that 1its reply comments were flled late because it did
not become aware of ITI's petition until January 27. Pacific notes
that the petition was served via first class mail to the wrong Pacifio
Bell executive. See Pacific Motion To Accept Late Filed Reply, filed
Feb, 1, 1989,
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the rate restriction, NTS submits, it will oppose the Pacific tariff. Id.

S4, ITI incorporates by reference the arguments it rafged In its
petition agailnst the BellSouth payphone tariff (except regarding the use of
premises owner information, which has not been restricted by Pacifie). ITI
Petftion at 2, ITI contends that Pacific's tariff fails to state all of
the restriections Pacific plans to impose on participating ICs since many
limitations were included in the pay telephone plan Pacific filed with the
court, ld. at 3. ITI objects to some restrictions contained in Pacific's
plan for the same rcasons it opposed similar requirements proposed by other
BOCs, particularly the state certification requirement, the 1limitation of
rates to not more than 10 pércent above those of the dominant carrier, and
the requirement that ICs be able to handle collect international calls. Id.
at U4, ITI further notes that, like Ameritech, Paciflc mandates that an IC
must order FGD directly from the LEC and that the 1C must identify itself to
the end user before he or she 1s assessed any charge. I1d. at 5. IT1
reiterates the arguments 1t made in opposition to these provisions of the
Ameritech tariff. Id. at 5-6,

55. The Pacific reply states that {t will file tariff revisiona to
incorporate the restrictions it proposes to place on participating ICs,
Pacific Reply at 3. Pacific plans to require (1) that ICs be able to offer
service to any point within the continental United States; (2) that ICs do
not impose any fixed monthly or non-recurring charges on the allccated
premises owner without his or her consent; (3) that ICs accept the Pacifie
Bell or the Nevada Bell calling card; (4) ‘that ICs charge rates for
interLATA intrastate calls that do not exceed those of the dominant carrier
by more than 10 percent; (5) that ICs order Pacific's PCD services; (6) that
I1Cs have thelr own access customer name abbreviations (ACNAs) and carrier
identification c¢odes (CICs); (7) that the ICs be ANI and screen code
sensitive; (8) that ICs provide international ecalling on their own or
through a reseller or that they make arrangements with another carrier to
provide such service; (9) that ICs accept collect and third number billing
arrangemerts; (10) that ICs identify themselves to end users before any
charges are incurred; and (11) that ICg comply with all applicable state
and federal regulations, ld. at 3-9.! ‘

6. Pacific asserts that {ts nationwide service requireméent la
necessary because pay telephone premises owners, not end users, will be
making the presubscription choice. 1d. at 4. Pacific also clalms that its
restriction regarding fixed monthly or non-recurring charges protects

18 Pacific and Nevada have since amended thelir tariffs to include IC
restrictions via Transmittal No, 1401 and Transmittal No. 79,
respectively, o ' ' L, '
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premises owners who fail to presubscribe, 1d. at 4-5, 1In acdition, Pacific
submits that its calling card requirement i3S necessary to avoid oustomer
confusion and dissat!sfaction -since approximately 50 percent of
operator-assisted traffic 1involves calling cards. 1d. at 5-6 (citing
October 14 Order at 3, 9-10). Pacific also argues that its rate limitation
1s more flexible than that established in the Allocation Qrder in that it
permits ICs to charge up to 10 percent above the dominant carrier's rates,
but asserts that it still protects end users from exorbitant charges. Id.
at 6. Pacific contends that the price 1limitation should apply to both
allocated and presubscribed pay telephones because the premises owner, who
makes the presubscription decision, has interests different from those of
the end user, Id. at 6-7,

§7. Pacific further asserts that its FGD requirement mirrocs that of
the Allocation Order, and argues that its ACNA and CIC requirements are
necessary to assure proper end office translations, routing, and application
of access charges. 1d. at 7. Pacific also notes that 1Cs must be ANI and
screen code sensitive because some pay telephones use speclalized screening
to minimize fraud., Id. at 7-8. Regarding international service, Pacific
notes that there {s a significant demand in Californiz and Nevada for the
abllity to place international calls from pay telephones. Id. at 8. 1In
addition, Pacific submits that because many énd users opt to placa collect
and third-number-billed calls rather than calling card calls, ICs should
be prepared to accept such arrangements. Id. at 8-9., Pacific also observes
that, although each of its pay telephones will carry a placard identifying
the presubseribed 1IC, {ts ldentification requirement is necessary because
such placards might be vandalized., Id. at 9. Finally, Pacific contends
that ICs must be required to comply with state and federal regulations
“to protect end users and premise ownérs from being forced to deal with
entities that refuse to comply with applicable laws and regulations." 1d4.

111. DISCUSSION

§8. The majority of the payphone presubscription tariffs now under
consideration contain various interexchange carrier restrictions. These
restrictions {inelude, for example, requirements that ICs charge rates no
nigher than those of the dominant carrier, obtain state certification,
accept BOC c¢alling cards, and process internatlional calls, Other matters
ralsed by petitioners include the cefinition of customer consent, the
release of premises owner Information, and the imposition of service quality
requirements (particularly the 5- second response ¢time mandated by Bell
Atlantie). In addition to these tariffed restrictions, it is evident that
certain LECs anticipate imposing interexchange carrier restrictions that are
not described In thelr tariffs.

59. Upon extensive review of the proposed restrictions and related

pleadings, the Common Carrier Bureau finds that these requirements do not
constitute Just and reasonable regulations and therefore are unlawful under
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the provigions of Sectton 201(a) of the Act. We also conclude that such
provisions were not contemplated by the Commission's Allocation Order, which

stated that the LECs should determine presubseription procedures for pay
telephones Mand inform the [ICs) of their decision."'9 The Commisston, 1in
calling for the development of payphone presubscription procedures by the
LECs, did not contemplate the imposition by the LECs of broad rastriotions
upon the cholce of interexchange carriers or LEC-imposed restrictions upon
Interexchange carrier rates or practices, US West correctly {nterpreted
this limited refecence to payphone presubscription by flling a tartff which
does not {mpose myrlad restralnts on participating 1Cs.20 Becauss SWB and
BellSouth have done the same, we are accepting the SWB and BellSouth tarlffs
without suspension or investigation. All other payphone presubscription
tariffs under consideration in this Order are rejected.

60. The Commission and this Bureau have previously rejected
restrictions on customers use of services. For example, the Comm{ssion's
Carterfone Decigion?! ordered AT&T to modify its tariff so as not to
prohibit use of an interconnection device, The fssfon based its finding
on the holding 1in the Hush-A-Phone Decisionée "wherein {t was held that
tariffs cannot be sustained which impose an unwarranted interference with
the telephone subscriber's right reasonadbly to use his telephone in wa¥s
which are privately beneficial without being publicly detrimental,"
Similarly, this Bureau's May 20 WATS Order concluded that the LECs'
tmposition of use restrictions which permitted only certain access lines to
be used for WATS, or restricted the type or amount of traffic to be
transmitted over any 3p9°131 access line "violate the i{ntent and purpose of
the access charge rules, "2

g ———

19 Allocation Order, 301 FCC 24 at 932.

20 See Mountain States Telephone and Telegraph Company, Northwestern Bell
Telephone Company, and Pacific Nocrthwest Bell Telephone Company, Tariff
F.C.C. No. 1, Transmittal Nos. 174 and 210, DA 88-1886, Ocder, released
Dec. 7, 1988 (US West Payphone Order).

21 Use of the Carterfone Device In Message Toll Telephone Service, 13 FCC
2d 420 (1968). recon. denied, 4 FCC 2d 371 (Carterfone Decision).

22 Hush-A-Phone Corporation v. United States, 238 F.23 266 (D.C.”CIr.
1956) (Hush-A-Phone Decision). . S . ‘

23  Carterfone Decision, 13 FCC 2d at 439.
24 Annual 1986 Midyear Access Tariff Filings, Memorandum Opinlon and

Order, Mimeo No. 4621, released May 20, 1986. recon. denled, 1 FCC Red
Y247 (1986) (May 20 WATS Order). R
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61. Similar considerations lead us to conclude that the restrictlons
imposed by these payphone preseription plans are unlawful, The LECs are
reQuired, because of thelr obliga®ions as common carriers and because of the
provisions of the Commission's access rules, to provide access service free
of LEC-initiated restrictions. 7To the extent that LECs seek to enc.mber the
gereral avallability of their access services by forcing customers €O abide
by a range of requirements and restrictions {n order to be eligible to
recelve the access services, the LECs are {in effect geeking to turn
themgselves Into regulators of the manner in which the interexchange carrlers
may utilize access services. That respongibility has not been delegated to
the LECs. '

62. LEC-imposed restrictions upon users of thelr access services also
create the rlsk that LECs will engender restrictions which further the LECs'
own intarests, For example, the requirement that 1Cs must accept BOC credit
cards {n order to be elligible to participate in the presubscription process
would seem tc¢ have more to do with promoting BOC business interests than
with designing reascnable presubscription procedures,

63. We are not persuaded by carrier claims that the masximum rate
restrictions for Interexchange carrlers implement the Commission's
Allocation Order. Various petitioners have correctly noted that the
Allocation Order does not require interexchange carriers to adhere to
particular rates to be Included on the baliot. The ULECs cannot lawfully
impose requirements for inclusion in the ballot that have not been mandated,

64, Our conclusion regarding the legality of the LECs' proposed
payphcne tariffs, however, dces not alter the fact that we harbor geveral
concerns regarding the effect of pay telephone presubseription on end uger
customers. In fact, in a recent complaint proceeding regarding AOS
providers, this Bureau {mposed carrler ldentification requirements similar
to those proposed in the LECs' payphone tariffs.?® That Order mandates that
carriers ldentify themselves to the end user via placards on the telephones
and on llne prior to assessment of charges., The Bureau further ordered
carriers to provide customers with rate information upon request. Some of
the other restrictions proposed by the carriers are 1likewlse enforceable
through means other than carrier-initiated tariff restrictions, For
example, Sectlons 68.4 and 63,112 of the Commission's Rules, 47 C.F.R. §§
68.4, 68,112, require that pay telephones be equlpped to assist
hearing-impalred end users.

25 See TRAC v. Central Corp., Int'l Telecharge et al., File Nos. E-88-104
through E-88-108, DA 89-237, Memorandum Opinion and Order, adopted Feb.

24, 1989.
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IV. CONCLUSION; ORDERING CLAUSES

65. The Common Carrier Bureau has reviewed the tarliff transmittals,
the supporting materials, and the pleadings, and we conclude that the
tariffs referenced herein violate Section 201(b) of the Communications Act
and therefore must be rejected, Excepted are the SWB and BellSouth tariffs,
which will become effective as scheduled. 1In the event that any carrler
desires to refile its tariff reflecting revisfons necessary to comply with
this Order, It may make such a filing on 10 days' notice. For purposes of
any such refiling, the Bureau will consider reasonable any tariff provisions
which are conslstent with the provisions and procedures set forth ln the
Commigsion's Order regarding presubscription of business and residential
telephones,?

66. Accordingly, IT IS ORDERED that the petitlons opposing the Bell
Atlantic Telephone Companies Tariff F.C.C. No, 1, Transmittal No. 276; New
York Telephone Company Tariff F.C.C. No. 41, Transmittal No. O47; New
England Telephone Company Tariff F.C.C. No. 40, Transmittal No. 960; the
Ameritech Operating Companies Tariff F.C.C. No. 2, Transmittal No. 251%;
the Pacific Bell Telephone Company Tariff F.C,C. No, 128, Transmittal No,
1391; and the Nevada Bell Telephone Company Tariff F,C.C. No. 1, Transmittal
No. 73 ARE GCRANTED to the extent indlcated hereln, and the tariffs ARE
REJECTED. -

.. 67. IT IS FURTHZR ORDERED that the petitions opposing the BellSouth
Telephone Companies Tariff F.C.C. No, 1, Transmittal No. 204 ARE DENIED,

68. IT 1S FURTHER ORDERED that the above-referenced companles whose
tariff filings are rejected SHALL FILE tariff revisions not later than March
15, 1989, to become effective on one day's notice, in order to remove
rejected material from thelr tariffs. For this purpose, Sections 61.58 and
61.59 of the Cornmission's Rules, 47 C.F.R. §§ 61.58, 61.59, are waived and
Special Permission No, 89-189 {s assigned. ' A : _

L 2

26 Investligation of Access and Divestiture Related Tarifrd, 101'Fcc’2¢ 911
(1985) (Allocation Order). ' ' T Co
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69. IT 1S FURTHER ORDERED that the above-referenced companies whose
tariff filings are rejected may file tariff revisions reflecting provisions
in compliance with this Order not later than March 13, 1989, to become
effective on not less than 10 days' notice. For this purpose, Sections
61.58 and 61.59 of the Commission's Rules, U7 C.F.R. §§ 61,58, 61.59, are
waived and Special Permission No. 89-190 is assigned.

FEDERAL COMMUNICATIONS COMMISSION

e sd Bt

Gerald Brock
Chief, Common Carrier Bureau
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

)
)
)
)
)
)
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)
)
)
)
)
)
)

MEMO OPINION AND

DA 89-237
In the Matter of

TELECOMMUNICATIONS RESEARCH AND
ACTION CENTER AND CONSUMER ACTION

Complainants,

V.

File No. E-88-104
File No., E-88-105
Flle No, E-88-106
Flle No. E-88-107
File No. E-88-108

CENTRAL CORPORATION

INTERNATIONAL TELECHARGE, INC.;
NATIONAL TELEPHONE SERVICES, INC.;
PAYLINE SYSTEMS, INC.; AND
TELESPHERE NETWORK, INC.

Defendants,

Adopted February 24, 1989; Released February 27, 1989

By the Chief, Common Carrier Bureau:

I. INTRODUCTION

1. We have Vbefore us s formal complaint filed ¢ty
Telecommunications Research and Action Center ("TRAC") and Congumer Action
("CA") (together "TRAC/CA™), two not-for-profit consumer advocacy groups,
against the above-named providers of alternative operator services (AQS).'

1 The defendants referred to herein are as follows: Central Corporar
("Central®); International Telecharge, Ine. ("ITI"); National Telepnc:.e
Services, Inc. ("NTS"); Payline Systems, Inc. (“Payline"); and
Telesphere Network, Inc. ("Telesphere"). In addition to defendan:s'
answers, other pleadings filed in this matter include: a Motion to
Respond in Consolidated Manner and Clarify Pleading Schedule, a Motion to
File Late Pleading Schedule, a Motion to File Late Pleading, a Reply to
Answers to Complaint and Petition to Revoké Authority to Operara. =
Motion to File Corrected Copy, and a Cerrected Copy of the Reniy
Answers to Complaint and Petition to Revoke Authority to Operate fLeg
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The complainants request that the Commission find the defendant ACS companies
to be dominant carriers, revoke any operating authority under which the
Defendants are operating, order them to cease and desist (rom offering
service, and find that the rates and practices of the defendants are unjust
and unreasonable in violation of Section 201(b) of the Act. For the reasons
set forth below, the complaint s granted Ln part and denied {n part,

11. BACKGROUND

2. This complaint grows out of the activities of a new segment of
the partially deregulated telecommunications _industry, the "alternative
operator services”, or "AOS" providers' 1ndustry.2 Indeed, Commission policy
encourages the entry of new competitors in interstate and internatlional
Service markets. This open entry pollcy provides/ competitive prices and
stimulates the introduction of innovative new service and consumer coptions.
Generally, AQS companies lease long distance lines f{rom interexchange carriers
and combine that transport element with their own operator services. The
AOS companies then enter into agreements with client companies, called "call
aggregators", who typically are hotels, mo:yds, hospitals, universitles,
alrports, and other businesses and organizations that have telephones
avallable to transient users. Under these £§r¢ements. the call aggregator's
customers are automatically connected to gzh‘ A0S _provider when they make
certain operator assisted long distancé calls.3 In the case of such
agreements, the telephones on the call aggregator's premises are said to be
"presubscribed” to the particular A0S company.

3. An AQS company's operator’ services are generally associated with
"0+" calls, e.g., collect, third-party billed, and credit card calls

—_— /

/
by TRAC/CA; an Opposition t6 TRAC/CA's Motlon to Reply in Consolidated
Manner and Clarify Pleadifig Schedule, and a Motion to Dismiss filed by
Telesphere. TRAC/CA*S Motions were granted on September 13, 1988,
Order, DA 88-1432,Finally, the State of Connecticut Office of Consumer

Counsel filed a Petition to Intervene on August 31, 1988 for the purpose
of monitoring the proceeding. We grant the motion.

2 As the AOS industry has grown, some participants have objected to the
term "alternative” since it implies, they argue, that their companies are
defined only in the context of being an alternative to AT&T. In
response, they have urged the substitution of the acronym "OSP" (for
"operator service provider") for ACS. While noting the concerns of those
members of the industry who prefer the term "OSP" industry, the more
prevalent AOS acronym will be used In this proceeding.

3 AOS providers may also provide operator services for other interexchange
carriers under contract.




(1nc1udéng calls made with telephone company calling carde and major credit

cards). For the services they provide, each AQS company charges its own
rates, which {n addition to a return on investment are allegedly designed to
reécover the costs of leasing the underlying long-distance transport, plus
thelr own costs of providing the operator aasistance. Local exchange carriers
("LECs") generally blll customers and collect payments for AOS companies in
accordance with contracts between the A0S provider and the LEC or, in some
instances, under intrastate rate schedules. Calls billed to a telephone
company calling card will ofzen appear on the user's monthly telephone bill,
Calls billed to a bank or consumer credit card (e.g. MastarCard, Visa, etc.)
appear on that credit card bill rather than on a monthly telephone bill.

4. In the aftermath of the AT&T divestiture and the ongoing
changes in regulation of the telecommunications (ndustry, consumers have
understandably experienced a certain amount of confusion as the traditional
ways of obtaining and using telephone service have given way to the sudden
appearance of new options and alternatives in an increasingly competicive
environment., So too has the advent of AQS brought with it its share of
confusion and complaints, The Commission has received a large number of
informal complaints {nvolving AOS carriers, many of which {iavolve the
defendant companies. In many cases, consumers claim they were not
adequately informed by the call aggregator or the AQS provider that their call
would be handled by an A0S company or what charges would be incurred. In
other instances, ¢onsumers complain that they were unaware of the existence
of numerous AOS companies as opposed to traditional service providers. Since
each AOS company charges {%s own individual rates, even when the caller uses
another telephone company's calling card, and because of the rate variatlons
that may result from technical anomalies such as "call splashing",’ some
consumers have ¢xpressed surprise and confusion over their bills, Along with
complaints about rate levels and {mproper billing, other {informal complalints
have arisen from the practice of "call blocking”.® In short, call blocking

4 Wnile the complaints only address "0+" calls, the issues and remedies are
equally applicable to "1+" calls, which include calls from coin operated
telephones which are paid in cash, so-called "sent paid" telephone calls,

5 Call splashing occurs when a caller requests a transfer from an AQS
company operator to his preferred Interexchange carrier, Since the call
is nanded off to the preferred carrier in the clty where the AOS
company's operations center and switch are located, the point from which
the call will be billed will often be different from the caller's
originating location, and the call may be billed at a rate different than

the caller may have anticipated.

6 Call blocking refers to the process of screening the calls dlaled from
the presubscribed telephone for cartain predetermined numbers, and
preventing or "blocking" the completion of calls which would allow the
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and splashing, coupled with the fact that many AOS companies charge rates
higher than AT&T, have led to consumer dissatisfaction with some of the AQS
providers and, {n turn, to ccmplalnts such as the lnstant cne.

111. CONTENTIONS

S. The complainants, relying princlpally on the Commission's
orders in the Competitive Carrier proceeding/ argue that the defendant AQS
companies fit the Commission's definition of a firm with market power and
therefore should be regulated as dominant carriers, As dominant carriers,
complainants contend, the defendants are providing services without the
requisite authgr!zacton pursuant to Section 214 of the Communications Act,
47 U.S.C. § 214° and should be ordered immediately to cease and desist from
providing such service. Complainants advance two arguments in support of
their claim of market power. First, complainants cite what they perceive as
the 1inability of market forces to constrain AOS rates and practices., They
argue that because of a lack of factual information end-users are unable to

caller to reach a long distance telephone company different from the AQS
company.

7 Policy and Rules Concerning Rates for Competitive Common Carrier Services
and Facilities Authorization: Notice of Inquiry and Proposed Rulemaking,
77 FCC 2d 308 (1979} ("Notice"); First Report and Order, 85 FCC 2d 1
(1980) (“First Competitive Carrier Order"); Further Notice of Propcsed
Rulemaking, 84 FCC 2d 4u$ (1981) (“Further Notice"); Second Report and
Order, 91 FCC 2d 59 (1982) ("Second Competitive Carrier Report"), recon.
nied, 93 FCC 2d 59 (1983); Fourth Report and Order, 95 FCC 2d 554
(1983) ("Fourth Competitive Carrier Ordgr"i; Fifth Report and Order, 98
FCC 2d 1791 (1988) ("Eifth Competitive Carrier §r§er"§; Sixth Report an
Order, 99 FCC 2d 1020, vacatcd and remgnded sub nem., MCI v. FCC, 765
F.od 1186 (D.C. Cir, 1985).

8 Section 214 provides in pertinent part:

No carrier shall undertake the construction of a new
line aor of an extension of any line, or shall acquire
or operate any line, or extension thereof, or shall
engage in transmission over or by means of such
additional or extended line, unless and until there
shall first have been obtained from the Commission a
certificate that the present or future publiec
convenience and necessity require or will require the
construction, or operation, or construction and
operation, of such additional or extended line.




make market decisions as to which carrier to use in certain circumstances
and thus the defendants are able to charge prices above those of their
underlying carrier, &.8., AT&T, MCI and US Sprint, without losing market share
in these oircumstances. Second, the complainants allege that the ability
of the A0S providers and their call aggregators to control the facilitles
where calls are routed (i.e., the PBX equipment on the call aggregators'
premises) and engage in call blocking <clearly establishes that the
defendants possess market power. Clting the Commission's [;sgg Competitive
Carrier Order, the complainants contend that the exercise of control by the
defendents over these bottleneck faclilities is prima faciq evidence of their
market power, _

6. As a separate but related matter, the complainants assert that
the rates charged by defendants are exhorbitant and therefore unjust and
unreasonable in violation of Section 20! of the Communications Act, 47 U,.S.C,
§ 201.10 Complainants contend, in effect, that the Commission established a
standard in (Competitive Carrier which provides that the underlying carriers’
rates operate as a "just and reasonable” ceiling on the resellers’' rates and
that a reseller may not price its services above the underlying carrter.!]
Complainants argue that since the rates charged by the defendants are |in
excess of those charged by AT&T, they must be found to be unjust and
unreasonable within the meaning of Section 201.

7. An adjunct of complainants' market power contention ls the
claim that call splashing and call blecking are unreasonable practices,
They contend that because AQS providers typically fail to identify themselves
or notify consumers that they will pay rates higher than AT&T's, the effect
of these practices is to 1leave uninformed or captive consumers with no

9 Firat Competitive Carrier Order at 21,
160 Section 201(b) provides that:

All charges, practices, classifications, and
regulations for and in connection with such
communications service shall be just and reasonable,
and any such charge, practice, classification, or
regulation that is unjust or unreasonable is hereby
declared to be unlawful. "

11 Complaint at para. 15,

12 The Complainants maintain that any suggestion that the informed consumer
can find another telephone is not feasible. The Complainants state that
it ts virtually impossible for many consumers (hospitalized patients,
college students in a dorm where all telephones are presubscribed to
the A0S service, etc.) to gain access to a non-presubscribed telephone.
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practical alternative but to pay the hzgher rates, The Complainants argue
that such practices are contrary to the public interest and provide adequate
grounds to revoke the operating authority of the defendants.

8. The arguments advanced by the various defendants in rasponse
to the complainants' allegations are [for the most part identical in thelr
essentials. Therefore we will summarize the arguments as {f they were part
of the same pleading. Insofar as Individual defendants set [forth unique
arguments, they are treated individually. The central thrust of the
defendants' collective response is that:

1. they are not dominant carriers, since none of .
them possess market power over any bottleneck
facility; 13

2. no case has been made that their rates are
unjust or unreasonable; and

3. they either do not engage in the practices
that are alleged to be unlawful, or in those
limited instances in which they do, guch
practices are not unjust or unreasonable.’

Moreover, the companies affirmatively assert that their presence in the
marketplace i3 pro-competitive and that they now provide or are developing and
will soon provide innovative services that ATAT does not provide, such as
the use of bank credit cards, multilingual operators, voice messaging and
voice mail,

Complaint at para. 22.

13 See, e.8., ITT Answer at 16-17, Appendix A at pp. 20-21; Payline Answer
at 13; Telesphere Answer at 14; NTS Answer at 16.
14 See, 2.8., Central Answer at 5: Telesphere Answer at 5-6; ITT Answer at
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, i9; Payline Answer at 15.

15 NTS Answer at 11-12; Payline Answer at 17-19; ITT Ansver at 20-21;
Central Answer at 4-5.

16 Central makes the additional claim that it is a carrier described in
Section 2(b)(2) of the Communications Act, 47 U.S.C. § 152(b), and as
such, is not subject to the Commission's Section 208 complaint
procedures. No support is provided for their claim that they are a
2(b)(2) carrier and we find it to be without merit.




IV. DISCUSSION

9. As an initial matter, we note_that the defendant companies are
resellers as defined in Competitive Carrier '7 and as such, are classified
as non-dominant carriers under our current regulatory scheme. Our decision to
classify resellers as non-dominant was based on our finding that given the
low barrier of entry into the resale {industry, resale carriers, faced more
actual and_potential competition than any other part of the telecommunications
lndustry.’a The policles adopted in Competitive Carrier are intended to enable
resellers and other non-dominant carriers to respond to the demands of a
competitive marketplace without unnecessary regulatory constralnts, We deny
the complaint to the extent that LIt requests that we depart from the
conclusions and policies established in Competitive Carri%r. -Tha Instant
complaint, insofar as it seeks the reclassification of certain types of
resellers, {s a request for modification of the Commission‘'s rules as
developed in the Competitive Carrier QOrders. We cannct, of course, modify our
rules in the context of this complaint proceeding. In any event, consistent
with the policies set forth in Competitive Carrier, we are satisfied that our
complaint process and the remedial actions set forth herein fully redress the
complainants' grlevances. e '

10. We turn next to the lssue of alleged unjust and ‘unrcasonable
rates, The complainants have relled solely on the assertion that the
defendants' rates are in excess of rates charged by AT&T, the assumed
underlying carrier.'? Complainants have cited no Commission authority to
support their implicit proposition that a carrier's rates can be found "unjust
and unreasonable” solely on the basis that they exceed the rates of some other
carrier. The quantity and quality of services vary among carriers as do their
underlying cost structures, all of which could support significant differences
in rate levels, Based on the record, we find no facts or arguments which
would be legally sufficient to sustain a finding that the defepdants' rates

-
-
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17 The Second Competitive Order defines resellers as those carriers which do
not own any transmission facilitfes but obtain basic communications
services from underlying carriers for resale purposes. 91 FCC 2d at 70.

18 First Competitive Carrier Order at 29.

19 We note that complainants have not placed any specific information into
the record regarding the identification of underlying carrigrs, but have

agsumed in most cases that it is ATAT. '




c;:re 333“!: and unreasonable within the contemplation of Section 201 of the
et,

19, Finally, we address the complainants' allegations of unjust and
unreasonable practices on the part of the defendants in their provision of ACS
Services, Part of the rationale underlying the Commission's decision in
Competitive Carrier to relieve resellers and other none.dominant carriers from
unnecessary and counterproductive regulatory constraints was the recognition
that competitive forges (n the marketplace would ensure compliance with the
Communications Act.€! The Commission found that, in general, carriers with
little or no market power were incapable of charging rates or engaging in
practices which contravene the "just and reasonable” requirements of the
Act.22 Ip relieving non-dominant carriers from tariff filing requirements,
the Commission acknowledged that T{tle Il of the Act serves as a primary means
to ensure that consumers are provided access to necessary information and
to ensure that the Act's objective of just and reasonable rates and practices
were met,<3 The Commission emphasized, however, that in the event
marketplace forces prove to be inadequate, remedial actions as may be
necessary to protect the public may be taken,d

20 Contrary to complainants' contention, the Commission did not establish a
standard in the Second Competitive Carrier Order which requires that
resellers price their services at a level no higher than the underlying
carrier's rates, Rather, the Commission noted that the underlying
carrier's rates, wnich are constrained by Sections 201-205 of the Act,
would effectively discipline a reseller's rates becauss, if "a reseller
were to set its price above the rates of the underlying carrier or
competing carriers, its customers would be expected to migrate to these
other services.” Second Competitive Carrier Order at 69. We find that
the basis of the "AOS problem” is not their rates per se, but the
practices involving lack of notice and blocking that restrict a
customer’'s abllity to "migrate to these other services (of competing

carriers)”, as we contemplated in the Competitive Carrier proceeding. It
Ls these restrictive practices that we proscribe in this Order,

21 First Competitive Carrier Order at 20.
22 1d.

23 Second Competitive Carrier Order at 70-71. Section 203(a) of the Act
requires common carriers, with limited exceptions, "to file and keep open
for public inspection" schedules showing all charges for interstate and
foreign wire or radio communications.

24 1d. at 70.




12. Therefore, In addressing complainants' allegations regarding
the defendants' practices, we place particular importance on those 3tatements
in the record which describe the nature and level of consumer information
that the respective defencant companies have provided to their
caller/customers. We are al3o aware of the volume of informal complafints the
Bureau has received that confirm the existence of many of the problems that
are at {ssue here,25 We are particularly concerned with the current practices
of some of the defendant AOS companies regarding consumer disclosure, call
blocking and call splasning. These practices diatort and impede the operation
of a fully competitive operator services industry, Aftar consideration of
the arguments and evidence advanced by the parties to this proceeding, we are
persuaded that the practice of call blocking, coupled with a failure to
provide adequate consumer {nformation, {s unjust and unreascnable in viclation
of Section 20%(b) of the Act. We recognize that some of the defendant A0S
companies deny engaging in such practices2® and find the record unclear with
respect to specific practices of each company. Nevertheless, we will require
that to the extent that the defendant AOS companies engage in the practices
we find unreasonable herein, they must adopt certain revised procedures with
respect to consumer notice and call blocking. Moreover, compliance by any
other operator service providers with the requirements set forth below will
constitute an absolute defense to complaints based on the allegations

addressed in this Order.

13. In order to carry out the policles of the Commission's
Competitive Carrier decisions and to eliminate the unreasonable practices
identified above, we order three specific forms of relief. First, thd/,
defendant A0S companies must provide consumer Information to thelr customers\ ,
in the form of tent cards, phone stickers, or asome other form of printed
documentation that can be placed on, or i{n c¢lose proximity teo, all
presubscribed phones. These materials shall set forth the company's identity
(name, address and a customer service number for receipt of further
{nformation) as well as information to the effect the company's rates will
be quoted on customer request. Contracts with call aggregators must contain

provisions requiring aggregators to display these materials on, or in close .
prox! ) presubscribed telephones. 1In addition, the défendants must
amend exlsting contracts with call aggregators to reflect this requirement.

€ delendants will bear primary responsibility for the Implementation of
the above-specified form of notice, and must make reasonable efforts to assure

such implementation within sixty (6Q0) days of the effective date of cQL;,
Order,

25 The Bureau's Informal Complaints and Public Inquiries Branch has recelived
approximately two thousand complaints and inquiries regarding AQS rates
and practices since January 1988.

26 See, e.g., Central Answer at &; ITI Answer at 5.




18. Second, we note that at least one of thg,’derendants did not

specify the degree to which it engages in "call branding".<! We find, houcvcEB
that even the best examples of call branding practiced by the defendants

convey insufficient information as to the company's {identity, rates, B(Jﬁ/
practices, and range of services, This gap {n consumer information thwarts
effective consumer choice and creates the opportunity for any A0S company to

charge excessive rates. For this reason, we find an _unlawfyl practjce for
operator services providers not tc_ Identi the company before a call s
connected, uding a sufficient delay period to perm 3118 T Tng——up

and/or _advl3e € _opéravor td 2 PPEML- U3tomer's preferred
e order thls procedure to ba Implemented by The dufendas
immediately with the effective date of this Order.

15. While the defendant companies, with one exception,?9 deny that
they block calls, it is clear from the information available to us that call
blocking in faect occurs. 0 Frequently, contracts between an AQS provider
and its cusgstomer provide or permit call blocking by the customer. We find
that call blocking of telephones presubscribed to the defendant AOS providers .., S/

or other carriers 1is an unlawful practice. Accordingly, we order the y
defendants to discontinue this practice immediately. The d =
amend their contracts with call aggregators to prohibit call blocking gx the

[] s

call aggregator within thirty days of the éfTéctive date o

T

27 See Central Answer at 5. DBranding is the process or procedure used by
a carrier, in this case the A0S provider, to identify itself to every
person who uses its service.

28 See e.g., Payline Answer at 22; Telesphere Answer at 18.

29 See, MTS Answer at 20.

30 See, e.z., Telesphere's Answer at 14, where Telesphere states that
Telesphere "does not control the handling of calls by call aggregators"
and NTS' Answer at 16, where NTS states that "it does not block calls
that reach its network” and that it "does not request or require call
aggregators that are its customers to block calls made to other carriers
and divert theam to NTS."

31 We note that some companies claim to use call blocking to prevent
fraudulent use of the network. Companies w -
no

ocking should salver of the "no .,
blocking” requirement accompanied by the requisite showing that such a
W rante sent the grant of such a waiver, companies may

not engage in blocking.

- 10 =




16. Call splashing, the process of indirectly r a

Saller requedts thit-the call e handlad by 3 dlffecent sarcier, oftan sasuics
in charges erent than expected because the call has not been
properly rated, ng_mg!ﬁgwwmdm‘mm_otm
than its originating loc 0 ¢ consumer will often receive a bill which
PEAs” €5 [be” Incorrect  sifhur as to (e FabE ChAFEed-for ThA-cAlL 3¢ the
gcation called from, or doth. While the actual levels of call splashing

may ants, we are concerned that its effects bde
minimized. One possible method of addressing this problem 1s identified by
Payline 1in its answer to the complaint. According to Paylgne, it attempts
to absorb any charges itself which result from call splashing. Even Payline
admits, however, that it hai not been able ¢to successfully address this

problem in many instances.3

17. The problem of call splashing reflects the bechnological
characteristics of the network for which a solution can best be found through
the cooperation of service providers f{ncluding the Bell Operating Companies
and AT&T on an industry-wide basis. Because we are concerned that tma
practice may have an adveru economic impact. on cocnsumers, , nR -

ommicbee of the Exchangc Carrier Stan Association. We uncerstand t.hat
bot T€ problems may need to be addressed In any ultimate
resolution of this matter and we require the defendants to provide a progress
report within sixty days. The d are required to eumina:e

immediately any call splashing that is within thelr
accomplis th e Bureau's Enforcement Dtvision

will clggely monitor progress towards a resolution of this networking
problen, ’

32 See, NTS Answer at 18.
33 Pay'llne Answer at 17-19, ,

34 Payline Answer a%t 19.

35 We note that NTS filed with the Commission a petition seeking a
Commission deciaration that AT&T be required to establish through rates.
for transferred calls and a division of charges as 2 solution to call
splashing. See "Petition for Order to Require AT&T to Establish a
Through Rate and Reasonable Division of Charges," File No. ENF- 89-02,
filed November 15, 1988, We are in no way prejudging our review of
the positions set forth in that proceeding.

36 Many of the problems associated with call splashing may be eliminated
when call blocking ceases, since customers will be able to dial their

carrier of choice directly.
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V. CONCLUSION

18. In sum, we find in this order that the practices identifled
{n the paragraphs above, namely, paragraphs 12, 13, 14 and 15 constitute
unreasonable practices In violation of Sectlon 201(b) of the Communications
Act. To remedy these problems, we identify two mechanisms which will assure
that consumers are properly protected -- the identification of the primary
carrler and related information on or in the vicin
specific en €ation ol the company by the ser
tg_connec . urther, we order the defendants to give rate
tnformation on t to consumers and declare the call blocking pragtlicea
Tdentifled In the complalnt to ve unTawful. Finally, we have put a__maechanism

{n plact—for—dealing with the industry-wide technical prob 1
splashing. smentation ol the remedies ldentifled hereln by any other

darrier, including AT&T, constitute 2 defense against similar complaints.

19. These remedies, taken collectively, should assure that
sufficlent information and options will be made available to consumers in
order to facilitate informed decisionmaking. The consumer should be the key
determinant of which companies {n the operator services industry thrive and
which companies do not succeed. If the consumer concludes that some or all of
these companies provide services that they want, the industry will expand
and be financially sound. The steps taken in this Order will permit those

consumer choices to be made soundly and rationally.

20. Accerdingly, IT IS ORDERED, pursuant to the provisions of
Sections U(1), 4(3), 201(b), and 208 of the Communications Act, as amended, 47
U.S.C. §% 154(1), 154(3), 201(b) and 208, and pursuant to authority delegated
{n Section 0.291 of the Conmission Rules, 47 C.F.R. § 0.291, that the

vComplaint and Petition to Revoke authority to Operate," filed by
Research and Action Center and Consumer Action on July

1988, 1S GRANTED TO THE EXTENT INDICATED HEREIN AND DENIED IN ALL OTHER
RESPECTS.

29. 1T 18 FURTHER ORDERED, that the wpetition to Intervene" flled
on behalf of the State of Connecticut Office of Consumer Action 18 GRANTED.




22. IT IS FURTHER ORDERED that the policies and procedures set

forth and adopted herein shall become effective thirty (30) days from the
release of this Order.

FEDERAL COMMUNICATIONS COMMISSION

Lo

'Genld' Brock
Chief, Common Carrier Bureau

-13.
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Easy Access Dialing Carrier Selection Form
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MCI "0+"™ SERVICE

222
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-800-347-250
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TEL-SHARE U.S. INC.
330

¢ ) -TRAVEL CALL-
1-800-288-9190

U.S.

A HEDGES COMPANY
1-800~-798-0115
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1-800-669~-2647

PHERE

OAKBROOK TERRACE,
1-800-346-~6329

NAL TELEPHONE SERVICES
1-800-365-0078
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1-800-888-2285
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