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BEFORE THE PUBLIC SERVICE COMMISSION 
STATE OF MISSOURI 

In the matter of the ) 
application of American Operator) 
Services, Inc. for a certificate) 
of service authority to provide ) 
Intrastate Operator-Assisted ) 
Resold Telecommunications ) 
Services. ) 

In the matter of Teleconnect ) 
Company for authority to file ) 
tariff sheets designed to ) 
establish Operator Services ) 
within its certificated service ) 
area in the State of Missouri. ) 

In the matter of Dial u.s. for ) 
authority to file tariff sheets ) 
designed to establish Operator ) 
Services within its certificated) 
service area in the State of ) 
Missouri. ) 

In the matter of Dial U.S.A. ) 
for authority to file tariff ) 
sheets designed to establish ) 
Operator Services within its ) 
certificated service area in ) 
the state of Missouri. ) 

In the matter of International ) 
Telecharge, Inc. for authority ) 
to file tariff sheets designed ) 
to establish Operator services ) 
within its certificated service ) 
area in the State of Missouri. ) 

case No. TA-88-218 

case No. TR-88-282 

Case No. TR-88-283 lfU!J./1~ 

4PI( 21 fBBg 
Pllsuc~ 

case No. TR-88-284 ~ 

Case No. TR-89-6 

APPLICATION FOR BEQQNSIQERATION, REHEARING AND STAY 

International Telecharge, Inc., ("ITI" or "Applicant"), by 

its attorneys, pursuant to Section 386.500 RSMo. 1986, and 4 

C.S.R. 240-2.160 of the Missouri Public Service Commission 

("Commission") Rules of Practice and Procedure, hereby requests 

reconsideration and applies for a rehearing and stay of the 

Commission's Report and Order entered herein April 17, 1989, 

("Order"), and in support of this Application states as follows: 



I. GENERAL QQNSIQEBATIONS 

A. The Commission's Order Reiectinq ITI's Tariff is 
Discriminatory. Uniust and Unreasonable Because tho 
concerns Raised by the Commission hbout ITI's seryice 
to Traffic Aqqreqators Apply to the Service fropoqed by 
All Competing companies. Not Just ITI. 

The Commission's Order rejecting ITI's tariff governing the 

provision of operator service to traffic aggregators while at the 

same time allowing Teleconnect, Dial u.s. and Dial U.S.A. to 

refile complying tariffs proposing service to traffic aggregators 

is discriminatory, unjust and unreasonable. The Commission's 

action reflects two fundamental misunderstandings. First, this 

Commission erroneously concludec that ITI does not recognize that 

its rates are subject to the approval of this commission for 

reasonableness. ITI explicitly acknowledges that this Commission 

has authority to require that ITI's intrastate rates be reson-

able. Second, this Commission erred in its understanding of the 

manner in which ITI and the other carriers provide service. 

This misunderstanding has resulted in an Order which is not 

supported by the law and the facts. 

Specifically, the Commission, at pages 7-10 of the Report 

and Order expresses four basis concerns about service provided to 

end users from hotels, motels, and pay telephones (aggregators). 

These concerns can be summarized as follows: 

1) Since the traffic aggregator chooses the operator 
service provider, "the end user has little direct 
influence in choosing the provider" (p. 7); 

2) The traffic aggregator may block access to the par­
ticular service provider that the end user wishes to 
access (p. 8); 
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3) 

4) 

Evan if the operator service provider identifies itself 
to the end user by means of announcements during the 
call or by signaga, the end user may remain unaware of 
the significance of the notification (p. 8); and, 

Notifying the end user of the identify of the carrier 
and providing rate quotes is of questionable value to 
the end user when the traffic agqregator has blocked 
access to the end users' carrier of choice (pp. 9-10). 

In its Order, the Commission determines that Teleconnect, 

Dial u.s. and Dial u.s.A. may provide service to traffic 

aqqregators because end users accessing these carriers from 

traffic aqgregator locations "can choose another provider if 

dissatisfied with rates and service • • • " The Commission goes 

on to state "· •• the competitive market will influence such 

providers to offer qualify services at a reasonable price or 

suffer the consequences of losing customers." This reasoning is 

entirely illogical and unsupported by any interpretation of the 

evidence in the record. 

Each of the concerns expressed by the Commission about 

service to traffic aggregators by ITI is equally applicable to 

these carriers even if they provide operator service "ancillary" 

to other long distance service. The erroneous and illogical 

reasoning of the Commission is demonstrated by the fact that each 

traffic aggregator is capable of subscribing its telephones at a 

particular location to only one operator service provider, be it 

Teleconnect, Dial u.s. or Dial u.s.A. or some other provider. 

However, many different quests, patrons, patients, etc., will be 

using the aggregators• telephones to access operator services. 

There is no guarantee that the operator service provider to which 
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the traffic aqqreqator has subscribed is the same as each of the 

end users' service provider of choice. In other words, just 

because a Missouri customer subscribes to Dial u.s. service at 

home does not guarantee that the hotel where he stays while away 

from home will also be subscribing to Dial u.s., even if Dial 

u.s. provides operator services on an "ancillary" basis. Given 

this basic fact, how is the end user at the hotel able. to make 

his dissatisfaction with the provider's rates and services known? 

Similarly, the erroneous reasoning is further shown by the 

fact that there is no guarantee that the mere provision of 

operator service by a provider as an "ancillary" service will 

ensure that the premise owner will not block access to the end 

users• carrier of choice, or that the provider will identify 

itself or provide rate information. 

The Commission itself realizes this weakness in its decision 

even after authorizing "ancillary" operator services by requiring 

in Part IV of its Report and Order additional preconditions for 

operator service for Teleconnect, Dial u.s. and Dial u.s.A. 

before they may provide service to traffic aqqreqators. For 

example, at page 12 of the Order, the Commission requires that 

the provider identify itself to the end user and billed party. 

Also at page 12, the Commission requires the provider to quote 

rates on request at no charge. At page 16, the Commission 

determines that Teleconnect, Dial u.s. and Dial U.S.A. must 

provide access to other "authorized interexchange carriers and 

the LEC" where feasible. 
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Why would the Commission need to impose these restrictions 

on Teleconnect, Dial u.s. and Dial u.s.A. for service to end 

users at traffic aggregator points, if competiti.on among "ancil­

lary" operator service providers would control these qualitative 

and quantitative features of service? Obviously, the Commission 

believes that the provisions are necessary in order to ensure 

adequate and reasonable service to end users at these locations. 

However, the provisions are just as appropriate to regulate 

service by ITI to these same locations and in fact are similar to 

the regulatory provisions proposed by ITI in this case. 

Additionally, the restrictions are virtually identical to those 

imposed on ITI by the FCC in a recent case involving operator 

service providers. (See discussion of FCC~ Order below.) 

These concerns apply to all providers including Teleconnect, 

Dial u.s. and Dial U.S.A. as well at ITI. The Commission has 

been able to address the concerns and implement standards of 

operation which will allow fair and reasonable access to operator 

services to end users at traffic aggregator locations. These 

standards also remove any need for trying to distinguish between 

the services of ITI and those of Teleconnect, Dial u.s. and Dial 

u.s.A. The Commission should grant rehearing and, upon rehear­

ing, authorize ITI to provide operator service to traffic 

aggregators on the same terms and conditions as Teleconnect, Dial 

U.S., and Dial U.S.A. 
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B. The Commission's Order is Unreasonable and Arbitrary in 
Tbat the Commission Adopted Standards Goyerning Seryice 
and Approved companies That Could Not Comply With Tbose 
Standards. Wbile Reiectinq the Tariff of ITl. Wbo CAD 
comply. 

The Commission's Order imposes conditions on the provision 

of operator service by the companies authorized to provide such 

service. The record demonstrates, however, that the companies 

authorized to provide operator service cannot all comply with the 

conditions imposed by the Commission. The record also demon­

strates that ITI, whose tariffs were rejected by the commission, 

can comply with those conditions of service. The Commission's 

Order is therefore arbitrary, discriminatory, and unreasonable. 

The Commission's Order indicates that one carrier authorized 

by the Commission to provide operator services cannot comply with 

two of the service standards imposed in the Order and that the 

evidence was not clear whether all three carriers could comply 

with another standard. The Order requires operator service 

providers to quote rates upon the caller's request, to connect 

emergency calls to the appropriate local emergency provider in 

the quickest manner possible, and to provide splashback to other 

interexchange carriers and the LEC where it is feasible to list 

the actual point of origin of the caller. According to the 

Order, however, at the time of the hearing Teleconnect did not 

have the capability of providing either rate quotes or splashback 

in the manner required by the Commission. (Order at 12, 15/ In 

its Order, the Commission further finds with respect to emergency 

calls that it is not clear from the evidence whether Teleconnect, 
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Dial u.s. or Dial U.S.A. can connect end users to their operators 

as rapidly as can the traditional providers of operator services. 

(Order at 17) 

The record indicates that ITI, on the other hand, meets 

these conditions imposed by the commission. ITI already has the 

capability of providing rate quotes upon request and can 

splashback calls such that the actual point of origin is listed. 

(Tr. 15 238, 263-64) ITI's witness, Mr. Paul Freels, testified 

that the company has found in tests that its operators can be 

accessed in as little as 4 to 6 seconds, and Mr. Freels further 

indicated that ITI would comply with any guidelines regarding 

speed of access to operators imposed by the Commission. (Tr. 15 

180) The Commission ignored this evidence regarding ITI's 

capabilities and rejected ITI's tariff, while at the same time 

authorizing other carriers, who do not have the same capabili­

ties, to provide operator service. Consequently, the Commis­

sion's Order is arbitrary, discriminatory, and unreasonable. 

ITI is uniquely qualified to provide high quality operator 

services to callers in Missouri and can do so pursuant to the 

conditions imposed by the Commission in its Order. The Commis­

sion's Order reflects a fundamental misconception regarding ITI. 

ITI is the largest competitive provider of operator services in 

the country, earning revenues in 1988 of approximately $170 

million. ITI processed its first operator assisted call in 

Dallas, Texas in September, 1985. Since that time, ITI has 

expanded its operations so that it now provides interstate 
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service in all 50 states and international service from 37 

foreign countries. The company provides intras·tate service in 39 

of the 43 states which permit interLATA competition. currently, 

ITI has over 2,000 employees and processes 400,000 calls on peak 

days, totalling over 10 million calls per month. ITI uses a 

nationwide switching network with regional centers in Dallas, Los 

Angeles, Chicago, Atlanta, Miami, and New York. As described in 

the testimony of Mr. Freels and Mr. Dennis Thomas, ITI provides a 

wide variety of services with its state-of-the-art software, 

ranging from standard operated assisted services such as person­

to-person and credit card calling to many new and enhanced 

services such as message forwarding and teleconferencing. ITI 

believes that these services would bring substantial benefits to 

the State of Missouri. ITI is willing and able to provide its 

service under the terms and conditions established in the 

Commission's Order. The Commission should grant rehearing and, 

upon rehearing, allow ITI to provide operator services in 

Missouri pursuant to such terms and conditions. 

c. The Commission Should Grant Rehearing to Take New 
Evidence Regarding Cbanged Circumstances in the 
Operator Assist Market. 

The Commission's Order fails to take into consideration 

recent developments in the operator services market which have 

occurred since the hearing in this case but which bear directly 

on whether the provision of operator services by companies such 

as ITI is in the public interest. In its Order, the Commission 
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indicates that it will allow only companies who provide operator 

services ancillary to interexchanqe toll services to provide 

operator service in Missouri. (Order at 19) on paqe 7 ot its 

Order, the commission explains that it will permit only those 

companies to provide operator services because they provide 

service to persons who, if unhappy with the price and quality of 

the service, may choose another carrier. The Commission thus 

appears to only focus on the 1+ market. The Commission does not 

appear to understand that the provision of operator services to 

transient callers at payphones, hotels, motels, etc., is a very 

substantial and competitive market in which many carriers 

includinq ITI, Teleconnect, Dial u.s. and Dial U.S.A. are 

participatinq. 

ITI competes nationwide aqainst such companies as Telecon­

nect, Dial u.s., Dial u.s.A., MCI, and us Sprint to provide 

operator services to callers from such locations as private 

payphones, hotels, and motels. In addition, as a result of an 

Order entered by Judqe Harold Green in u.s. v. WEstern Electric 

Co •• Inc. (Civil Action No. 82-0192) on October 14, 1988, the 

operator services market has become even more competitive and 

substantial. Judqe Greene held that the Bell Operator Companies' 

practice of routinq all lonq distance traffic from their own pay 

telephones to AT&T violated the requirements of the MFJ. Judqe 

Green required that the BOCs allow the premises select an 

9 



interexchange carrier1 to handle O+ calls origina.ting from these 

payphones, thus opening these phones up to competition amonq 

operator service providers. The Order reveals the massiveness of 

this market -- approximately 1.7 million phones that yield $2.5 

billion in annual revenue. The presubscription and balloting 

process that was implemented by the BOCs to effectuate Judge 

Greene's order is similar to the process used several years ago 

for residential and business presubscription to companies that 

provide 1+ service. Judge Greene's October 14, 1988, Order is 

attached hereto as Exhibit A. 

ITI participated in the public payphone presubscription 

process nationwide. Its name appeared on the ballot sent by 

Southwestern Bell to premises owners for public payphones in 

Missouri, along with the names of carriers such as Teleconnect, 

Dial u.s., Dial u.s.A., MCI, us Sprint, and AT&T. A copy of an 

example ballot for an end office in Missouri is attached hereto 

as Exhibit B. Under Judge Green's orders, service by presub­

scribed carriers to public payphones was implemented April 1, 

1989. 

The FCC has been involved in monitoring the public payphone 

presubscription process and issued an order concerning the 

presubscription packages and tariffs prepared by the various Bell 

Operating Companies. (DA 89-24, Order adopted Feb. 27, 1989, 

Released Feb. 28, 1989). The FCC also recently issued an order 

1 The Order specifically recognizes that companies such as 
ITI are interexchange carriers for purposes of the Order and 
competition at public payphone locations. 
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requiring specific changes in the operator services industry. 

(In the Matter of Telecommunications Research and Action Center 

and Consumer Action y. Central Corporation. et al., ("~") DA 

89-237, Order adopted Feb. 24, 1989, Released Feb. 27, 1989). In 

its ~ Order, the FCC required companies who offer operator 

services to provide notice to consumers of what company will 

carry and bill each call by posting this information in writing 

on the telephone and announcing it to the caller. In addition, 

the FCC ordered that rate information be made available and 

disclosed upon request to the consumer, and that complaint 

procedures be established for the consumers• convenience. 

Finally, the FCC outlawed call blocking. A copy of the FCC's 

Orders regarding the BOC payphone presubscription tariffs and 

~ complaint are attached hereto as Exhibits c and D, respec­

tively. The FCC has explicitly indicated that these requirements 

are applicable to all operator services providers, including 

AT&T, US Sprint, MCI and ITI. 

The Commission's Order does not reflect these events and 

therefore does not take into account the disruptive effect of its 

order on the massive competitive operator services market which 

has developed. The Commission should grant rehearing to correct 

this deficiency in the record. 
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II. FINDINGS 

A. Findings of Fact 

Notwithstanding the Commission's fundamental error in its 

ORder as identified above, ITI further submits that the following 

Findings of Fact are unlawful as they are: 

(1) unsupported by substantial and competent evidence on 
the whole record in this proceeding in violation of 
Article v, section 18 of the Missouri constitution; 

(2) unsupported by findings of fact based upon evidence in 
the record as required by Missouri law; 

(3) inconsistent with the provisions of H.B. 360, now 
codified in Chapter 386 and 392, RSMo. 1987 Supp; 

(4) contrary to applicable Missouri law; and 

(5) unlawful, unreasonable, unjust, arbitrary, capricious, 
and discriminatory. 

Findings of Fact Which Are Unlawful 

1. T~a~ there is any distinct or definable category of 

interexchange carriers which are "AOS" companies for purposes of 

the Order. 

2. That in the provision of operator services directly to 

end users ancillary to interexchange toll services, the end user 

selects the carrier he or she desires. 

3. That evidence indicates there is a fundamental 

difference between the provisions of operator services to traffic 

aggregators (AOS) and the provision of operator service to end 

users ancillary to toll services (OS); 

4. That operator services provided to traffic aggregators 
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are a distinct and separate service from operator services 

provided to end users. 

5. That AOS providers respond to the competitive choice of 

the aggregators who might be primarily influenced by the size of 

the commission the provider will pay rather than the quality of 

the service and the reasonableness of the price. 

6. That the interests of the aggregator and the end user 

might be in opposition to one another. 

7. That to enable it to pay the most attractive commis­

sion, the AOS provider might be induced to charge the end user 

higher rates and to reduce the quality of service. 

8. That the evidence indicates that the consumer might be 

unaware that he is using an AOS provider. 

9. That even if the AOS provider announces its name at 

the beginning of the call and posts its name on the premises of 

the traffic aggregator, the consumer might remain unaware of the 

significance of this notification. 

10. That the consumer's first meaningful notification that 

he has used an AOS provider might be receipt of a bill for 

operator services at prices higher than those to which he is 

accustomed. 

11. That ITI asserts that its proposed tariffs are 

informational. 

12. That ITI has not expressly recognized that its rates 

should be subject to the approval of this commission as to their 

reasonableness. 
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13. That even if the end user does understand the sig­

nificance of the notification he has received, he still might be 

unable to reach his carrier of choice. 

14. That by ordering AOS providers to announce their names 

at the inception of a call and post their names on the premises 

of the traffic aggregator, the Commission cannot ensure that the 

end user is made aware of the significance of the information. 

15. If the end user is not educated as to the intricacies 

of using an AOS provider, he does not truly have a meaningful 

choice by virtue of the notification he has received. 

16. That the end user of an AOS provider is bereft of a 

meaningful choice of carriers. 

17. That the effect of the potential for harm from problems 

outweighs the benefits which have been set forth by the AOS 

advocates. 

18. That is it not in the public interest to approve the 

tariffs filed by ITI. 

19. That the Commission will reject the tariffs proposed by 

ITI. 

20. That the Commission determines that operator services 

offered ancillary to long-distance service provided directly to 

end users is in the public interest. 

21. That operator services offered to end users through 

traffic agqregators are in the public interest where the provider 

primarily renders such services directly to end users and 

proposes to offer operator services under the same terms, 
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conditions and rates to end users at traffic aggregators as to 

end users directly served. 

22. That the public interest is served because the 

competitive toll market will influence the quality and price of 

the operator services thereby controlling potential abuses in the 

AOS market. 

23. The conditions set forth in Section IV of the Report 

and Order are discriminatory and unlawful if they are not applied 

to ITI. 

24. That only tariffed rates approved by this commission 

for certificated providers should be bundled into a single charge 

en local exchange billings with disconnection for nonpayment, and 

that location surcharges should not appear on the LEC 1 s bills. 

25. That the Commission views location surcharges as 

another example of the abuses to which the public has been 

subjected by the operator service industry and does not wish to 

lend to such surcharges any implied blessing by allowing this 

collection through LEC billing. 

26. That the tariffs to be filed shall reflect the same 

tariffed rates for operator service to traffic aggregators as for 

operator service to end users, at the level proposed for the 

latter service. 
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B. Conclusions of LAW 

The following conclusions of law are unlawful: 

1. That the tariffs of ITI should be rejected as not being 

in the public interest. 

c. Additional Grounds 

Additional grounds for reconsideration and rehearing: 

1. The rationale in the Commission's Report and Order for 

denying ITI's tariffs is not based on any ITI specific evidence, 

complaints or concerns, but rather on general determinations of 

what "might" occur regarding the industry as a whole. As such, 

the Commission's decision is unlawful and not based on substan­

tial and competent evidence on the whole record as to ITI. 

2. The Commission's finding that no amount of regulation 

can control operator services that are not ancillary to long 

distance service, is unfounded and not based on substantial and 

competent evidence on the whole record. This is especially true 

for ITI in that ITI has already agreed to substantially all of 

the restrictions and regulations outlined in the Report and Order 

and has stated that it would abide by any technically possible 

restrictions, regulations or safeguards that the Commission would 

wish to impose. The Commission, therefor~, has determined that 

its regulatory and oversight power is a failure before it was 

exercised; a proposition for which there is no support in the 

record. 
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3. ITI has already been certificated as a telecommunica­

tions company in the state of Missouri. This certificate is 

identical to other companies who are currently providing operator 

services in the state of Missouri. Furthermore, the provision of 

operator services clearly falls into the telecommunications 

definition found in Chapter 386. While the Commission may have 

the authority to reject a specific tariff (assuming the evidence 

supports such a rejection), it is unlawful, unconstitutional and 

beyond the scope of the authority of the Commission to rule that 

not only will this tariff be rejected, but that all ITI operator 

services tariffs, regardless of what they contain, will be 

rejected. 

4. The reje'ction of ITI 's tariff is unlawfully dis­

criminatory, as ITI proposes to allow service on the same basis 

as AT&T, u.s. Sprint and Teleconnect, which have certificates 

from the Commission identical to ITI. 

5. The Commission prohibited ITI from providing intrastate 

operator services in Missouri. Intrastate and interstate traffic 

on public pay telephones cannot be handled by separate carriers. 

IN prohibiting ITI from carrying intrastate traffic in Missouri, 

the Commission has effectively prohibited ITI from carrying 

interstate traffic on public payphones as well. The Commis­

sion's order violates ITI's right to carry interstate traffic 

from public payphones and thus violates the Commerce and 

Supremacy Clauses of the United States Constitution. 
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D. PaYPhone Issuea 

The commission failed to consider the impact on the private 

payphone industry when issuing this Report and Order. The 

implication of this Report and order upon private payphones in 

the State of Missouri is as follows: 

1. The Commission is denying private payphone owners the 

opportunity to earn revenues from payphones in the same manner 

that Southwestern Bell and other LECs in the State of Missouri 

have the ability to do. 

2. In the Commission's Report and Order, they made the 

determination of what were fair and reasonable rates. The rates 

that southwestern Bell charges from their payphones provides them 

a return on their investment in excess of 12-15% By not allowing 

the private payphone industry to get the same return on their 

investment, they discriminate against the COCOT industry in the 

State of Missouri. The Commission in this Report and Order made 

an arbitrary decision on what was and was not in the best 

interest of the ratepayers in the State of Missouri in applying 

these decisions allowing and disallowing certificates or tariffs 

for operator services. By disallowing operator services the 

ability to service traffic agqregators they are denying those 

traffic aggregators the same services and revenues that South­

western Bell and other LECs now enjoy, all of which is dis­

criminatory and unlawful. 

3. The Commission specifically denied implementation and 

collection of surcharges for traffic aggregators. Unlike motels, 
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motels and hospitals, the cocoT industry has no other means of 

collecting surcharges but through the inclusion of its surcharge. 

in the billing and collection by the LEC. 

4. By denying operator service tariffs to ITI, the 

Commission has eliminated any possible hope for same and equal 

competition in the payphone industry in the state of Missouri. 

E. Application for Stay 

The Commission's April 17, 1989, Order jeopardizes all of 

ITI's contracts with Missouri premise owners and in particular 

its public pay telephone presubscription commitments. As a 

result of the rejection of ITI's tariffs, ITI will.be unable to 

provide intrastate service to any of the locations described in 

the preceding paragraphs. Each of the hotels, motels, private 

pay telephone owners and public pay telephone premise owners who 

subscribe to ITI service will no longer be able to access ITI 

intrastate services as a direct result of the Commission's 

illegal and unauthorized action since ITI will be prohibited from 

providing service under its contractual obligations to each of 

these locations. IN addition, ITI will lose all interstate calls 

from southwestern Bell-owned payphones in Missouri as described 

above. ITI also believes it will lose many private payphone 

customers as a consequence of the Commission's Order and 

consequently will lose the interstate calls from these phones as 

well. Based on its present number of customers in Missouri, ITI 

projects it will lose revenue of over $30,000 per month from 
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hotels and motels, over $200,000 per month from private payphones 

and approximately $1 million per month from public payphones for 

an annual loss of over $13 million. Since ITI will also lose its 

right to an allocation of additional public payphone locations 

and any increase in hotel and private payphone sites, the actual 

impact of the Commission's Order will be much greater than $13 

million per year. 

Even if ITI fully complies with all of the applicable 

administrative procedures for review of the Commission's decision 

and ultimately prevails by overturning the Commission's decision, 

there is no adequate remedy at law which will compensate ITI for 

the loss of these customers. In particular, each of the hotels, 

motels and public and private pay telephone owners that sub­

scribes to ITI must immediately upon the effective date of this 

Order be denied ITI intrastate services and, in the case of 

public payphones, interstate service, and each will have to seek 

alternative means to provide operator service to end users ar 

their premises. Furthermore, ITI will lose its portion of the 

allocated southwestern Bell public pay telephone traffic under 

the presubscription plan. Even if ITI is subsequently vindicated 

on rehearing, the victory will be of little practical sig­

nificance since ITI will have already lost all its Missouri 

customers. 

Pursuant to Section 386.500, RSMo. 1987 Supp., applicant 

hereby requests that the Commission stay its Report and Order so 

that the parties may have relief from complying with or obeying 
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said Report and Order. Applicant states that a stay will prevent 

irreparable harm in terms of its present operations in Missouri. 

Of Counsel: 

BICKERSTAFF, HEATH & SMILEY 

Katie Bond 
San Jacinto Center, Suite 1800 
98 San Jacinto Blvd. 
Austin, TX 78701-4039 

INTERNATIONAL TELECHARGE, INC. 

steve Bickerstaff 
Executive Vice-President of 

Legal Affairs 

Ed Pope 
General Counsel 
108 s. Akard 
Dallas, TX 72002 

HENDREN AND ANDRAE 

/SdJL~'j3e<D 
Richard s. Brownlee, III 
235 E. High Street 
P.O. Box 1069 
Jefferson City, MO 65102 

Attorneys for International 
Telecharge, Inc. 

Certificate of Service 

I hereby certify that a true copy of the foregoing was 
mailed on April 24, 1989, by prepaid United States mail to all 
counsel of record. 

21 
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UNITED STATES DISTRICT COURT Jlp 
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The issues before the Court concern Reqional company 

practices with respect to so-called "callinq cards,• that 

is, telephone credit cards, and with respect to telephones 

owned by the Regional Companies that are located in pUblic 

places (~, airports, service stations, street corners). 

Unlike many of the recent controversies in this case, the 

current issues do not involve the line of business 

restrictions on the Reqional Companies: what is claimed here 

by the Department of Justice, with aupport ~rom a number of 

the interexchanqe carriers, is that the Regional companies 

have been favoring AT&T in violation of the nondiscrimination 

and equal access provisions of the decree. 



The Department of Justice has filed a motion1 pursuant 

to the decree,2 seekinq an c~~er to enjoin (l) the 

continuinq assiqnment to AT'T of all lonq distance calls3 

made on Reqional Company credit cards; (2) preferential 

~reatment accorded by these companies to AT&T'S callinq 

cards; and (3) the routinq exclusively to AT&T of lon; 

distance calls from public ~elephones owned by the Reqional 

Companies. The Court qrants the motion in substantial part, 

but it denies some aspects of the requested relief. 

1 Motion of the United States ·for an Enforcement Order 
Relatinq to BOC Callinq card Practices accompanied by the 
Report to the court and Memorandum in Support of th~ mgtion, 
filed January 29, 1988. This motion and report followed 
various motions by MCI, one of which souqht the entry of an 
order directinq the Department of Justice, ~r alia, to 
take immediate enforcement action with reqard to the 
Reqional Company provision of interexchanqe callinq card services. 

2 United States v. Amtrican Tel. and Ttl. co., 552 F. 
Supp. 131 (D.D.C. 1982), aff'd sub nom. Maryland v. ynited 
States, 460 u.s. 1001 (19.83) (hereafter~). Jurisclicti<?n 
to enforce the decree is vested in the Court by sections VII 
and VIII(I) of the decree. ~. at 231-232. 

3 Althouqh there is a siqnificant substantive difference 
between "lonq distance" on the one hand, and "interexchanqe" 
and "inter-LATA" on the other, that difference is larqely not 
material for purposes of the questions discussed in this 
Opinion. Accordinqly, for the sake of better understanclinq 
by the reader, the Court will qenerally refer to all three 
concepts as lonq distance, and to "intra-LATA" or "exchanqe" 
calls or services as ·local calls or services. 
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I 

Rwqional Company Calling Carda 

This is the first time the Court has considered in 

detail telephone calling cards in light of the decree. 

Calling cards have assumed considerable importance in 

ceus~er teleeo~~~ications, as rouqh!y tif~y percer.~ c! 

operator-assisted' telephone traffic is now conducted by 

means of such cards. It is appropriate to outline briefly 

the evolution of the processing of these charge cards for 

making telephone calls. 

A. Background 

Prior to divestiture, the Bell Operating Companies 

performed billing functions tor all Bell system calls. In 

order to permit customers to credit calls to their accounts 

when away from their home .telephones, these companies issued 

so-called "calling cards" which enabled the holder to charge 

both local and long distance calls to the account number 

appearing on the card. The customer could accomplish this 

task by punching the calling card number on a touchtone 

4 "O+" calls are operator-assisted calls made by dialing 
zero plus the desired telephone number. All calling card 
calls are made using this prefix. "O-" calls are operator­
assisted calls for which the caller dials zero end waits for 
the operator to pick up the line and talk to the caller in 
order to complete the call. 
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telephone, by readinq the number to an operator, or by 

insertinq the card into the t•lephone. 

Althouqh with the breakup of the Bell Syst .. , AT'T and 

the Reqional Companies isa~ed .. parate calli~~ car4s, they 

continued to share information concerninq the identity of the 

Reorqanization.5 Under the Plan, th• Reqional Companies 

received the Data Base Administration systems (hereinafter 

reterre4 to as the DBA systems) which are used, inter alia, 

to assiqn and maintain callinq card numbers, while the so­

called Billinq Validation Application database, necessary, 

inter alia, to validate callinq cards,6 was assiqned to 

AT&T.' By virtue ot the Plan, the Reqional Companies are 

required to provide data base maintenance service under 

5 AT&T Plan of Reorqanization at 33 (Dec. 16, 1982). 

6 There were valid reasons tor these separate 
assiqnments. The multifunction DBA systems were assigned to 
the Reqional Companies because these systems ware used 
principally to support local, or intra-LATA operator services 
(in addition to the maintenance and updatinq of calling card 
numbers). 14· at 33. Conversely, the Plan ot Reorqanization 
assiqned the billinq validation database to AT&T because that 
database performed predominately lonq distance functions. 
14· at 25-26. 

7 The plan tor the division ot assets was approved by 
this Court and ultimately affirmed by the Supreme court. 
United States v. Western Electric CO&, 569 F. Supp. 1057 
(D.D.C. 1983), att•d sub nom. CaliforniA v. united StAtta, 
464 u.s. 1013 (1983). 
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contract to AT,T.a The decree itself (in section I(A)(2)) 

~ives the Re~ional Companies the right to continue to use 

AT&T'• billing validation database for the limited purpose of 

validating local calling card calls.s 

The existence and use of common databases not 

same calling card number for any pareicular custamer. 

Moreover, the contr~ctual relations between the Regional 

Compani~s and AT'T resulted in the refusal of the former to 

share the information contained in these databases with any 

interexchange·carriers other than AT&T; AT'T is therefore the 

only interexchange carrier to receive from the Regional 

Companies ~~e information necessary to validate its calling 

cards. 

The effect of these practices is that all long distance 

calls made with Regional Company calling cards are assigned 

to AT,T, and, as might be expected, the other interexchange 

carriers complain vociferously about this arrangement. 

8 AT&T Plan at 33. The update information thus supplied 
includes changes in existing numbers and new card numbers 
issued to new customers. 

As dictated by the Plan, the terms for the sharing of 
these facilities were embodied in the Shared Network 
Facilities Agreements between AT&T and the Regional companies 
which expire in 1991. 

9 !Iii, 552 F. Supp. at 227. 
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After thorough examination, the court has concluded, as did 

t.'\e Depa~..::ent of Just.ic:.e, tl:La~ tbue practicu discrillinate 

in favor of AT'T in violation of the decree. 

B. The pecree permits Regional Companies To Issue 

Calling cards 

MCI, us Sprint, and Ate co::unica~ion Corpora~ion, all 

of them i.nterexchange carriers, arc;ue that the decree 

entirely forbids the Regional Companies to issue calling 

cards which may be used by the holder to charge long distance 

calls,lO the argument being that the very issuance of such 

cards constitutes an interexchange telecommunications service 

prohibited to the Regional companies by the decree.1l 

However, the Court concludes that the issuance by the 

Reqional Companies. of callinq cards is not part of the 

interexchange business, and that the availability for use of 

Reqional company calling cards tor lonq distance callinq is 

not otherwise inconsistent with the decree. 

The issuance of calling cards does not constitute an 

interexchanqe telecommunication service: rather, it is an 

10 ~aa, ~, MCI Response to the Department's Report at 
6-lo (February 23, 1988). The companies do not dispute that 
the Reqional Companies may issue callinq cards for local 
telephone traffic. 

11 Section II(D) (1) states that "[a]fter completion of 
the reorqanization ~ • • no [Reqional company] shall • • • 
provide interexchange telecommunications services ••• ·" 
li&t, 552 F. Supp. at 227. 
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"exchange access• service, a term which is defined in the 

decree as including the •provision ot information necessary 

to bill customers.•12 This billing function peraitted by the 

decree is not restricted to local calls; the Reqional 

Companies are actually required by section II ot the decreel3 

~o tu..~ish exchange access servicu •tar the intarexc:ha:sge 

services of any interex~ange ~ier.•l4 

This understanding of the decree is further supported by 

the assignment of the DBA systems to the Regional Companies 

by the Plan ot Reorganization. In fact, the Plan explicitly 

notes that these systems may be used to "update and maintain 
' 

Calling card and other billing information tiles • . . . n15 

More, the DBA systems lawfully update and maintain calling 

12 section IV(F) ot the decree. Alii, 552 F. supp. at 
228. 

13 Section II of the decree. AI&I, 552 F. Supp. at 227. 

14 Appendix a, paragraph (C)(2). ~, 552 F. supp. at 
234. ALC implicitly acknowledges that calling cards 
facilitate billinq, contending that Regional Company "calling 
cards should not be peraitted to be used for billing inter­
LATA calls (emphasis added).• Comments of ALC Communications 
corporation at 2; letter from Mitchell F. Brecher to Nancy c. 
Garrison (July 20, 1987). 

15 AT'T Plan at 33. 

7 



card information for both local and long distance calls.14 

Since the DBA systems properly handle long distance calls 

under the authority of the Regional Companies, it is 

appropriate to conclude that these companies vera intended to 

be able to bill ~eng distance calls made from their calling 

~ .. 
'I'he issuance by the Regional eompan.ies of callin; ca:Us 

for long dist~nce calls not only does not offend the terms of 

the decree; it is also consistent with its purposes. The 

purpose underlying the prohibition against the provision of 

interexchange services by the Regional Companies is the 

prevention of competition by these companies with the 

interexchange carriers for long distance business. United 

States v. Western Electric co., 627 F. Supp. 1090, 1100 

(O.o.c. 1986). There is no threat of such competition in 

this instance. 

Regional company calling cards good tor long distance 

calling create no incentives to favor their own long distance 

operations: the Regional Companies are prohibited from 

engaging in the long distance business. Moreover, the 

calling cards will net create incentives for the Regional 

16 I$1. In this light, the Plan provides that the 
Regional Companies furnish database maintenance services to 
AT'T under contracts for the sharing of multifunction 
facilities1 however, AT'T does not have access to Regional 
Company proprietary information on DBA syst .... 
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Companies to favor one interexchanqe carrier over another; 

once the appropriate changes are made (aAI Part III, inf;&) 

the calling card holder (:Part VII-A) or cr-..her thir.S parties 

(Part VII-D) -- not the Regional Company -- will select the 

interexchanqe carrier as well as any additional 

ir.terex:har.qe servi:es.17 In~ •• ~, Regional eo:pany callin; 

cards for len; distance calls may ~e said actually to promote 

long distance competition, for they will permit a customer to 

select an up and cominq interexchanqe carrier which is as yet 

una~le to supply its customers· with a callinq card of its 

own.18 

It is·also worthy of mention that calling cards are 

today a ubiquitous ~illinq mechanism. They provide a 

convenient payment method for calls made away from the 

customer's usual telephone, an increasingly common 

17 The issuance ot calling cards is unlike Regional 
Company involvement with shared tenant services, which the 
court concluded were "interexchan;e telecommunications 
services.• unittd Statts v. Western Eltctric Co., su;ra, 
627 F. Supp. at 1098•1104, rav•d in ;a;t on othtr qrgunds, 
797 F.2d 1082 (D.c. cir. 1986). With shared ttnant services, 
the Regional Companies would have both selected the 
intertxchanqe carrier for their customers and procured 
additional interexchanqe servicts for them. In addition, 
the companies would havt ~ought interexchanqt strvices, 
marketed, and resold them to thtir customers in direct 
competition with other resellers and with facilities-~ased 
interexchanqe carriers. 

18 tAA Operator Assistance Network Opposition to MCI's 
Motion for an Order Compelling Enforcement of the Judgment 
(January 6, 1988) at 3 n.l and 12. 
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occurrence. But they are a convenience to the customer only 

as long as they do not become too complicated for regular 

usa. A prohibition on the use of the Regional company 

callinq cards for lcnq dist&Dce callinq would frustrate 

consumers who would be required to change cards every tim• 

t."ley chL~qe.d over frQDl a local to a lo~; :!irtan:e call. In 

view c! ~e,s.e c:.u.st.c:e.r co:plications, thAt kine! of a 

prohibition is unwarranted in the absence of incentives for 

discrimination, and such incentives, as noted above, are 

absent. 

ThUS, on .any basis -- the lanquaqe of the decree, its 

purposes, and the maintenance of an important aspect of 

universal service -- the conclusion is inescapable that 

Reqional companies may issue callinq cards usable not onlY 

callinq -- provided, for lonq distance tor local bu~ also 
course, that they do not discriminate amonq the various 

interaxchanqe carriers with respect to these cards. The 

court now turns to that subject. 

II 

~laimed calling card peerae Violations 

Under the specific terms of the decree, the Reqional 

companies must offer axchanqa access as wall as billinq 

10 
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services on an equal and nondiscriminatory basis.1t This 

mandate applies to the provision of billing services thrOUfh 

Regional Company calling cards as to any other billinq 

sarvice.20 For the reasons state~ ~el:w, the Court 

concludes that the Reqional Companies have used their calling 

19 Section II(A) of the decree requires that, subject to 
Appendix B, each Reqional Company 

shall provide to all interexchanqe 
carriers and information service 
providers exchanqe, information access, 
and exchanqe services tor such access on 
an unbundled, tariffed basis, that is 
equal in type, quality and price to that 
provided to AT&T and its affiliates. 

Similarly, section II(S) of the decree states in part 
that: 

No (Reqional company] shall discriminate 
between AT'T and its affiliates and their 
products and services and other persons 
and their products and services in the 
• • • interconnection and use of the 
(Regional Company's] telecommunications 
service and facilities or in the charges 
for each element of service • • • • 

· 20 This is recognized in the Reqional Company compliance 
plans submitted in 1984. ~, ~, Letter from Kenneth E. 
Milard, Senior Vice President and General Counsel of 
Ameritech, to James P. Oenvir at 6 (Dec. 23, 1983) ("Callinq 
card services will be provided by the Ameritech operatinq 
companies on a nondiscriminatory basis"): all also BellSouth 
compliance report dated June 28, 1934, at 3. The Reqional 
Companies do not contend otherwise now. 

ll 
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In its enforcement motion, the Department ot Justice 

asserts that ~~e Regional companies• callinq cards are used 

to AT'T's advantaqe in three ways. Accordinq to the motion 

(l) most, it not all, the aeqional Companies provide to AT'T 

commercially important callinq card validation data21 that 

t:hey do not make availa]jle to c;t."6er intarax::han;a carriers: 

card in a manner that promotes AT'T's interexchanqe services 

over those of other interexchanqe carriers: and (3) several 

ot the Reqional Companies include an international number on 

their callinq card that credits calls only to AT'T in 

circumstances where other interexchanqe carriers cannot 

obtain comparable international numbers. The Reqional 

Companies have not, by and larqe, seriously contradicted this 

tactual information. What remains to be decided is the 

consistency of these practices with the decree. 

21 Validation data includes personal identification 
numbers (PINs) which are used to validate callinq cards. The 
data also includes, amonq other thinqs, workinq billable 
lines, and Toll Billinq E~e~ptions (~, line numbers which 
cannot accept collect or third party calls). 
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III 

Validation 

With limited exceptions, the Reqional Companies 

ea:rently provide billing validation data22 to A~'~' b~t not 

to other interexchange carriers.23 At the time of 

Sa~.: -a,a_ -.a ---- - ._.,. ,.._., .. .,....,..,...,.. ,......, .._ A ._,._,_. ... "..... ... , a..... as a. ........ .aa-s-•···-• ....... , ,_ •- :-., ... es _a:,. -·-• 

validation information. That is no longer the case. US 

Sprint's predecessor GTE Sprint beqan to phase in operator 

services in early 1986,24 and MCI expects to begin to do so 

shortly. Even some resellers and alternative service 

providers furnish the operator service necessary for the 

acceptance of calling card calls. None of these companies 

will or can2S accept calls charged to Regional Company 

callinq cards as lonq as the Regional Companies refuse to 

22 Interexchanqe carriers need validation data from the 
Regional Companies to permit them to confirm that the calling 
card offered for a given call is legitimate as having 
actually been issued by a Regional Company. 

23 As used in this Opinion, the term "interexchange 
carriers" also includes alternative service providers. 

24 Reply comments of us Sprint at 5 (March 7, 1988). 

25 If a Regional Company calling card is used 
fraudulently to make a lonq distance call, it is the 
interexchanqe carrier who will not receive payment for the call. 
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provide the information necessary to determine whether the 

caller is usinq a legiti=-te callinq card.26 

Obviously, AT'T deriv .. a considerable competitive 

advantaqe from its sole access to the validation da~abases it 

shares with the Regional Companies. That advantage extends 

inability of other interexchange carriers ~o accep~ calls 

made by way of Reqional Company calling cards causes customer 

annoyance and discourages further attempts in other contexts 

to use any carrier other than AT,T. Beyond t~at, the lack of 

calling card validation capacity also hampers the attempts of 

competing interexchanqe carriers to persuade larqe 

businesses, hotels, and other major customers to presubscribe 

to their service.· 

All of the Regional Companies profess in their tilinqs a . 
willingness in theory to end their discriminatory validation 

practices,27 but apparently only u s West and Pacific Telesis 

26 BellSouth goes so far as to refuse to authorize . 
interexchanqe carriers other than AT'T to accept its callinq 
cards because of the risk of fraud. Howevert the company is 
unwilling to furnish to those same carriers the information 
necessary to protect against fraud. BellSouth Response at 6 
(February 23, 1988). 

27 JAA Ameritech Response at 21; Bell Atlantic Response 
at 3-4: BellSouth Response at 4-5: HYNEX Response at 2-3: 
PaeTel Response at 2-4: Southwestern Bell Response at 2-3; 
and Comments of Us West, Ine., regarding the United States' 
January 29, 1988 Motion tor an Enforcement Order Relating to 
soc callinq card Practices at 5-6 (responses and comments 
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have offered validation data or validation service to 

companies other than A1''1' since the time the Department tiled 

its motion.21 

Not only is the failure to provide validation 

information to AT'T's competitors discriminatory; unlike some 

::t.~er se:vi=-s tl:.e:t a_-e part of the callL~q car:! ser1ice (.HA 

infra), validation is not technically difficult.:9 tn fact, 

no Regional Company contends that the provision of validation 

data to the interexchanqe carriers is not feasi~le, and none 

has contradicted the Department's assertion that no serious 

technical difficulty exists. Nevertheless, it is apparent 

filed Fe~ruary 23, 1988). 

28 Service Link, a subsidiary of U s West, provides 
validation services to us Sprint. This arranqaent is 
permitted ~Y the decree. Since validation is an integral 
part of the ~illinq process authorized by Appendix 1, 
paragraph C(2), it is •information necessary to ~ill 
customers," which the Regional Companies may provide as part 
ot exchanqe access "in connection with the ori;ination or 
termination of interexchanqe telecommunications.• Section 
tV(F), ~' 552 F. Supp. at 228. 

29 The Department of Justice observes that many of the 
issues require an understanding of ~eehnoloqical and 
loqistical issues, and the Departmant coJDaendeli sec:urecl 
from the Re;ional Companies technical ancl other ntoraation 
pursuant to section Vt of the decree. Department ot Justice 
Report at 6-7 ancl note 6. 
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that the companies will not actually make the data 

available30 unless there is a court order.31 

Accordingly, the Court is ordering32 the Regional 

Companies to cease discriminating in favor of AT'T in ~e 

30 The Department characterizes the neqotiations with 
the Reqional companies as makinq only "slow progress." 
Department of Justice Report at 20-21. 

31 Several of the Reqional Companies claim to be 
"explorinq" various alternative• (letter from BellSouth to 
the Department, dated Novamber 10, 1987): or to be 
"plan[ninq] to develop" a validation service (letter from 
Pacific Telesis to the Department, dated December 28 6 1987): 
or that they are "willinq to negotiate" (letter from 
Southwestern Bell to the Department, dated January 14, 1988). 

32 Southwestern Bell contends that no order is necessary 
because it is "actinq or will act in all relevant· areas." 
Response at 1-2. Other Reqional companies have filed similar 
comments. iJIA, ~, Ameritech Response at 20-21. But the 
companies• actual commitments are far less certain than these 
comments indicate. Southwestern Bell itself, for example, 
refers to the .. need to coordinate "complex tasks, 11 an 
undertaking that "will be dependent not only on SWBT's 
efforts, but those of a third party." Response at 3. 
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provision of validation data on or before January 1, 1989.33 

Each Reqional Company must certify to the court on or be~ore 

that date that it is currently makinq available and will 

con~inue ~o make available to all interexchanqa carriers 

requestinq it the same validation data34 for its callinq 

33 The 75-day laq time should be sufficien~ to permi~ 
~he ~eqiona~ Co:panies to asse:=le ~. ~a~a t:= 
dissemination and to reach the necessary aqreements. It may 
be observed in this connection that the Reqional Companies 
have been on notice of the need to correct discriminatory 
callinq card arranqements since 1984, when MCI pointed to the 
unreasonableness of the companies• arranqements. MCI 
Comments on the soc Compliance Plan at 35 (Auqust 21, 1984). 
us Sprint directly requested validation information toward 
the end of 1986. Comments of us Sprint at 4-5 (February 23, 
1988). OS Sprint stronqly intimates that some of the 
Reqional Companies·have been usinq technical and pricinq 
issues to delay cominq to aqreements on validation. The 
Court coes not expect to tolerate such tactics with respect 
to the deadline it is establishinq here and in the 
accompanyinq order. 

34 There is considerable discussion in the papers as to 
whether the Reqional Companies should provide validation data 
or validation services. ~•o Reqional Companies -- NYNEX and 
0 S West -- have aqreed to provide the data: others have only 
promised services or suqqested that they would provide data 
only throuqh an independent third party. us Sprint objects 
to the provision of validation services on two qrounds: (1) 
such a system would require the interexchanqe carrier first 
to screen each Reqional company card to determine the 
particular Reqional Company to which the validation query 
should be sent -- a complex and cos~ly procedure, and (2) 
since validation services differ from the validation data 
that are provided to AT&T, it would be extremely difficult to 
ensure equality with AT&T on price, terms, and conditions. 
Reply Comments of us Sprint at 6-8 (March 7, 1988). The 
Court aqrees with this assessment, and accordinqly it 
requires the furnishinq of the data themselves, and, since 
the data are provided to AT&T without a middleman, they must 
be provided to the other interexchanqe carriers on the same basis. 
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cards that the company provides to AT,T, at the same prices, 

and on the same terms and conditions as are axtandad to 

AT,T. 35 Certification must include a description of the 

validation data, in=!~~in; ~p~ates that are available, and 

state the prices, terms, and conditions on which the Regional 

Companies vali:!a<:!:n ::!a-:a a:e availa.ble to A!I'&l' ancS to 'the 

IV 

Marketing and Advertising 

Beginning in 1987 with the issuance of the Regional 

Companies• magnetic-encoded plastic calling cards, soma of 

35 Since the Reqional Companies furnish to AT'T what are 
called "raw data,• they must also provide such data to the 
other interexchanqe carriers. Some of the companies, ~, 
NYNEX and U s West, have indicated their intention to do so; 
others, .L.SL. Southwestern Bell, have not. Equal treatment 
would not be provided unless the raw data are furnished. 

However, the Court perceives no basis upon which it 
should require the Regional Companies to produce the shared 
Network Facilities Agreement and other documents qoverninq 
their production of validation data to AT&T, as some 
intaraxchanqe carriers request. ~. MCI's Reply at lO 
(March 4, 1988). If there are questions about compliance 
with the Court's order herein, the Department can secure the 
necessary data pursuant to section VI of the decree. 

36 The Court rejects the OS Sprint request that it 
provide "firm guidance" or •establish procedures" on the 
question ot p~ica. Reply Comments at 19, 23 (March 7, 1988). 
Obviously, however, the Regional Companies may not provide 
the data to AT&T at cost and make a profit on the same data 
as they are bainq furnished to the other interexchanqe 
carriers. 
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the Regional Companies began to advertise the cards for both 

lonq distance and local calls. For example, Bell Atlantic 

campaigned that its card "lets you charqe local and lon; 

distance calls directly to your phone bill." These 

advertisements did not reveal that the Regional Companies 

autamatically rou~ed L~~e=ex:han;e se:vice to AT,T, nor did 

they inform the public, contrary to the implication in their 

announcements, that the Regional Companies themselves do not 

provide lonq distance service (which they are of course 

prohibited from doing). 

On March 27, 1987 MCI requested a Department of Justice 

enforcement investigation which led to a June 5, 1987 letter 

!rom the Department to the Regional Companies advising them 

of the impropriety of such advertisinq.37 The Oepa~ent's 

advice was, ot course, entirely correct. Any Regional 

Company advertisinq at this juncture will have the direct 

foreseeable effect of promoting AT'T services over those of 

37 Letter !rom Charles F. Rule to Laurance w. DeMuth, 
Jr., General counsel too S West (June 5, 1987). In that 
letter, the Department concluded that the current Regional 
Company calling card system "clearly" discriminated in favor 
o! AT'T and that their advertising cf their cards regarding 
long distance calling was misleading. The Department 
emphasized that "the [Regional Companies] were never 
authorized [by the Department or the court] to promote the 
use of their cards tor interexchanqe calling, particularly 
under circumstances where inter-LATA calls billed to those 
cards can be carried only by AT,T, or to suggest that the 
BOCs themselves are providing integrated inter-LATA service. 
Similarly, the Department never sanctioned such conduct." 
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the other interexchange carriers.38 This violates the 

nondiscrimination provisions of the decree. 

Shortly after they received the Department's letter, 

most Reqional Co:panies cease~ such advertiainq,39 and all 

ot them have now recognized that these advertisements 

view ot the changed situation, a court order is 

unnecessary.40 That is the principal question still before 

the court on advertising at this time. 

Although under the law injunctive orders will issue 

where the possibility remains that the prohibited conduct 

will recur,41 the Court.is reluctant to issue such orders 

here where that may be redundant or unnecessary. See alsg, 

note 38, supra. Accordinqly, and since all the Reqional 

38 After January 1, 1989, once the required validation 
procedure and the presubscription plans for public telephones 
are in effect, this may no longer be true. However, such 
advertising may still mislead customers into believing that 
their long distance calls made with Regional Company calling 
cards will be carried by the Regional Companies themselves. 

39 Southwestern Bell initially refused to terminate its 
long distance calling card advertising. Letter from Linda s. 
Legg to Charles F. Rule (June 25, 1987) at 2. 

40 The Department of Justice, MCI, and others, 
affirmatively request a court order. 

41 JAa, ~' pnited State1 v. Cgncentrattd fhgsphate 
Expg;t Ats•n, 393 u.s. 199, 203 (1968): United Statts v. ~ 
T. Grant Cg., 345 U.S. 629, 633 (1953). 
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Companies have discontinued their objectionable advertisinq, 

the court will at this time ralra.in tram deal.i.ng with the 

marketing and advertising subject by such an order. Of 

course if the Reqional eompaniu, or ~y one of them, should 

in any way evade the prohibition on false42 or misleadinq43 

a~ertis~q, prompt judicial action will follow. 

order at this time on the general subject of advertisinq, it 

is necessary in view of past practices identifying the 

Regional Company calling cards with AT,T, that misleading 

impressions be c~eared up and that customers be informed that 

they have a free choice. In spite of the fact that Regional 

Company calling card instructions have specifically stated 

that long distance calls should be dialed on an O+ basis, 

neither the cards nor the related information advised 

customers that .when they dialed on such a basis, ~, 

without an access code, their long distance calls were and 

still are carried by AT'T rather than by their own 

42 Any advertising or marketing portraying the Regional 
Companies as providers of interexchange services would be 
inconsistent with the express prohibitions of section 
II (0) (l). 

43 Ameritech has advised the Department of Justice that 
it is not engaged in advertising that is not "lawful and 
proper." Letter of General counsel of Ameritech to Charles 
F. Rule (July 2, 1987). It is unclear what that phrase is 
designed to convey. 
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presubscribed interexchanqe carrier.44 To remedy the effects 

ot the prior discriminatory practices, the Regional companies 

must, by January 1, 1989, notify their calling car4 

customers that (l) any interexchanqe services charqed to the 

card will be provided by an interexchanqe carrier, not by the 

Re;i:nal Co:pany: (2) ~he interexch&nqe c~ier will n;~ 

always be the carrier the customer selected in the 

presubscription process;45 ana (3) the customer should 

contact interexchange carriers tor information about 

alternative methods of charqinq interexchanqe calls. 

v 

International Numbers 

International numbers which appear on callinq cards 

permit the holder to charqe calls made from many foreiqn 

44 once this court's order as to validation takes 
effect, and once public as well as private phones are 
serviced by interexchanqe carriers other than AT,T, lonq 
distance calls charged to Reqional Company calling cards will 
not all be carried by AT,T. Nevertheless, such calls may 
still not be carried by the customer•• presubscribed carrier, 
but by the carrier servicing the phone. 

45 In some cases, if the caller wanted to be certain 
that the carrier would be the one he had selected at home, he 
would have to dial an access code rather than 0+. 
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countries to the United States.46 Five Reqional Companiea47 

use the same international callinq numbers on their ca~s as 

AT'T uses on its cards.48 Thus, all inbound international 

calls made usinq these Reqional Company callinq cards are 

automatically c~e~ite~ to AT,T. This practice, too, violates 

the decree's nondiscrimination provisions. 

To make an inbound international call with one· of these 

callinq cards, the card holder provides to a foreiqn 

telephone aqency, usually the qovernmental PTT (Post, 

Telephone, and Teleqraph department), the account number 

appearinq on the card. I! the number fits the International 

Teleqraph and Telephone Consultative Committee (CCITT) 

46 A reqular callinq card number can be used to make a 
call from the United States to a foreiqn country. 

47 Ameritech, Bell Atlantic, BellSouth, Pacific Telesis 
and U S West. The other two Reqional Companies do not offer 
international callinq numbers on their cards. 

48 In contrast to domestic callinq card numbers, 
international numbers are not used by the Reqional companies 
to charqe for local telephone services. Furthermore, the 
international numbers do not appear to have a role in the 
Reqional Companies• authorized billinq functions. The 
companies apparently do not validate the international 
numbers, and the foreiqn telecommunications providers forward 
the billinq data directly to AT,T. 

It seems therefore that the international numbers are 
placed on Reqional company callinq cards as a convenience to 
the customers, but they are also a promotional device to 
encouraqe the use of Reqional Company callinq cards. 
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standard and the AT'T numbers,49 the PTT allows the call to 

go through. Although Bellcore has assigned to interexchanqe 

carriers other than AT'T some blocks of numbers, foreign PTTs 

recoqnize only AT,T, and they automatically credit AT'T tor 

all international calls made usinq a callinq car~ ~at has a~ 

account number ~ased on a home telephone number or a regional 

accountinq office code --AT'T's callinq card format. They do 

not permit any other carrier to transmit such a call. Thus, 

the user of a Reqional Company'callinq card with an 

international number has no choice as to which United States 

carrier transmits the call; it is always AT,T. 

While the Reqional Companies are not responsible for PTT 

policies which favor AT&T, they cannot, consistently with the 

decree, be allowed to perpetuate those policies as the use of 

49 CCITT has established a standard format for 
international telephone numbers: 1 M XXX YYY YYYY z. The 
"1" is the reqional designation for North America; "M" 
indicates the validity period of the card: and "XXX" is the 
international calling code (INC), which identifies the 
international carrier that will receive the revenue from the 
call. 

AT'T's callinq card numbers use either NPA (area code) 
NXX xxxx, ~. the customer's home telephone number, or RAO 
(reqional accountinq office code) YYY YYYY, for callinq cards 
that are not based on home phone telephone numbers, ~, 
some business accounts. 
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what is in e!!ect an AT'T international calling card number 

has some tendency to do.50 

Nevertheless, for a variety of reasons, the Court does 

not consider it necessary, as several interexchange carriers 

as well as t~e Oepa:t:ent of Justice suqgest, to or~er the 

Reqional Companies to cease the issuance of calling cards 

that bear an international number51 and to withdraw or 

replace all such cards. 

The international numbers on the calling cards provide 

an important benefit to American travellers: a simple and 

familiar way to pay for calls from abroad, particularly 

since the alternatives frequently involve a high hotel 

service charqe, the necessity for payinq for the call in 

foreiqn currency, or placing it at a foreiqn post office. 

Notwithstandinq these conside:ations, the Court would order a 

halt to the current practice, withou~ more, either (l) if the 

Reqional Companies were responsible for the discrimination 

50 Reqional Company use of an international number which 
has the effect of creditinq calls only to AT'T tends to 
promote the use of AT'T international carriaqe and service; 
to reduce PTT incentives to alter their policies so as to 
permit international service competition with AT,T; and to 
lead customers to believe that that number is the only way to 
make a call to the United States. 

51 The suqqestion is that the use of such numbers should 
await the time when it will be possible for interexchanqe 
carriers other than AT'T to obtain international numbers that 
can be used in a manner comparable to AT'T's international 
number. No one can know how long that will be. 
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aqainst ~~e n:n-AT&T carriers, or (2) if such action by the 

Court would rectify the problem. Neither o~ these 

assumptions is correct, however. 

If the foreiqn PTTs are unwilling to recognize any 

course deplora~le from the poin~ of view of American 

antitrust and pro-competition policies. However, it is not a 

matter that is within the power of the Reqional Companies, 

or indeed of this Court, to change. What the Court ~ould do, 

as indicated above, would be to stop all use by the Regional 

Companies of international numbers on their calling cards. 

That would not have the effect of alterinq foreiqn PTT 

policies; those foreign telecommunications agencies that 

recoqnize only AT&T could confidently be expected to continue 

to do so. 

Indeed, such a court order vould likely be 

counterproductive. To the extent that foreign 

telecommunications providers and their officials become·more 

acquainted with interexchanqe carriers other than AT&T (AA& 

intrl), they miqht become more sympathetic to the need to 

permit calls to be made throuqh the medium of such carriers. 

Except for that possibility, the only real effect of such an 

order by the Court would be to make it more difficult for 

American travellers abroad to charge their calls. 
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Here, as in other matters, it is not necessary to cut 

off service completely or to do nothing. At least ona 

Reqional Coapany (BellSouth) has suqqested that it is 

prepared to place on its cards the international number of 

any in~erexchanqe carrier to which ~~e c~st::er :ay have 

p:esu=sc:~e~. In the Court's view, such a solution, if 

required across the board, will adequately remedy the 

discrimination for which the Regional Companies are actuallY 

responsible. 

Accordingly, the court is ordering that the Regional 

Companies shall by January 1, 1989,52 recall all their 

calling cards that carry the same international number as is 

used by AT&T. However, these companies may continue these 

cards in circulation, as limited to AT&T customers, if by 

that same date they issue calling cards which list, instead 

of the number that identifies AT,T, the international number 

52 Here again in the light of history, a 75-day deadline 
is plainly not unreasonable. NYNEX recognized the 
impropri•ty of including the AT&T number on its cards as 
early as 1984, Response at 26 n.40, and all the Regional 
Companies were on notice of the unlawful nature of the 
practice since the Department of Justice's letter of June 5, 
1987, sixteen months aqo. 
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of any interexchange carrier other than AT'T to which the 

customer ~ay have presubscribed.!3 

VI 

pegional Companies' Acceptance Only o: 

AiiT Calling Cards 

The Regional Companies will currently accept AT&T 

calling cards for local calls; they will not do this, 

however, for any other interexchange carrier. For example, 

a caller attempting to use a US Sprint FONCARD to charqe a 

local call will receive a Reqional Company operator response 

that the callinq card is not valid. The effect of this 

practice is to permit AT&T, and only AT,T, to offer a 

universal callinq card, that is, a card that may be used for 

both local and lonq distance calls -- a siiOificant 

competitive advantage. 

The reason given by the Regional Companies for accepting 

AT&T's cards for local calls is that they are able to use the 

53 MCI and others (but not us Sprint) contend that the 
court should impose sanctions for the failure of the Regional 
companies to cease distributing cards with international 
numbers after the Department of Justice, on June 5, 1987, 
advised them to do so. The Department itself urges the Court 
not to impose .. sanetions, on the theory that its own decree 
interpretations were tentative. In fact, the Regional 
Companies• view of the decree on this issue were hardly so 
deliberately violative of the Court's authority as to warrant 
criminal contempt or other sanctions. Accordingly, the Court 
will not initiate sanction proceedings with regard to this subject. 
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DBA systems to validate calls charqed to AT,T, but that they 

lack the necessary information to validate the callinq cards 

ot other interexchanqe carriers. However, the Reqional 

Companies have lonq known that they were required to tile, 

and they presumably did tile, written commitments that they 

would provide "equa~ access to the in~arexc~an;e ea~!e:s 

with respect to all tATAs within [their] control, on a non­

discriminatory basis, tor intra.-LATA as well as tor inter• 

LATA·tratfic."54 Obviously, with respect to the use that may 

be made ot interexchanqe carriers• callinq cards, exchanqe 

access is not beinq provided on an non-discriminatory basis. 

The current discrimination would be removed if the 

Regional companies stopped validating AT'T's callinq cards 

until they had the ability to validate the calling cards of 

all interexchanqe carriers who wanted their calling card to 

have access to the local market. This remedy, however, runs 

the risk that the Regional Companies will never achieve that 

ability having no incentive to do so, and that they will 

instead entrench their own cards as the only universal 

calling cards. The only productive remedy therefore is to 

54 Ynited States v. West§rn lltqtric co., 569 F. Supp. 
990, 1006 (D.D.c. 1983). Accordingly, the claim made by some 
that the equal access provisions of the decree do not apply 
to local calling, Bell Atlantic Response at 16 n.4l, is not 
only erroneous but inconsistent with and violative of the 
companies' prior undertakinq. 
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acbieve validation of the cards of all interexchange 

carriers, not merely AT'T's. 

The Department of Justice states that, notwithstanding 

the current violation, it cannot ask the court for remedial 

ae~icn because i~ does n=~ ~~ow how, tee~~oloqically, ~he 

P.e;i=~~l Cc:p~~ies can validate the calling cards of 

interexchange carriers other than AT&T.55 Likewise, neither 

the Regional Companies nor the interexchange carriers have 

informed the Court how tbe existing technological problems 

may be solved.· 

It appears that the principal difficulty is the receipt 

by the Regional Companies of the necessary data from the 

interexchange carriers and the need to program Regional 

Company equipment to permit it to recoqnize the issuing 

carriers' cards for validation purposes. This clearly should 

not be an insuperable problem it the parties will work 

together toward that end.56 The several Regional companies 

have suggested in various ways that within the next few 

55 Report to the Court at 32-33 (January 29, 1988). 

56 The Department of Justice suggests that the 
difficulty may be that interexchange carriers might ~· 
reluctant to provide that customer information to the 
Regional companies. Report at 32. It that ~e so, it would 
constitute a valid reason for Regional Company failure to 
proceed with the required remedy. · 
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months they will be able to submit to the court their 

proposed remedies.57 

On this basis, the Court is orderinq the Reqional 

Companies to submit to the Court by January 1, 1989 proposed 

re:edies tha~ would afford to the callin; car~s :f ~he 

intarexchanqe carriers the same acceptance as is now qiven ~c 

AT•T cards.58 

VII 

Regional Company-owned pyblic Telephones 

The Regional Companies own larqe numbers of public 

telephones that are located on premises owned or controlled 

by others, includinq pay telephones in such places accessi~le 

to the public as airports, hotel lobbies, service stations, 

and bars. These pUblic telephones generate enormous 

revenue: there are said to be 1.7 million Reqional Company 

public telephones, yielding $2.5 billion in annual 

revenue.59 

_57 Ameritech Response at 27-28; Bell Atlantic Response 
at 16; BellSouth Response at 14-15; NYNEX Response at 7; 
Southwestern Bell Response at 15; U s West Response at 8-9. 

58 Others may file comments suqqestinq remedies of their 
own, and they may of course also respond to the sUbmissions 
of the Regional Companies. 

59 Reply Comments of US Sprint at 51 (March 7, 1988). 
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With respect to the matter of payment for the calls, two 

types o! l:mq distance calls are JU.c!e frena such pW,lic 

telephones: (1) calls which are paid for by coins deposited 

in the telephone mechanism, also known as 1+ or coin sent• 

paic!60 calls, and (2) all other calls, also known as O+ or 

operator-assisted0 ~ calls. I~ is appr=priate to consider 

first the O+ call& since they constitute by far the majority 

of the public telephone traffic. 

A. Operator Calls 

The Reqional Companies route all 0+ calls62 from their 

public telephones to AT&T, yieldinq that company over one 

billion dollars annually,63 even thouqh other interexchanqe 

60 on these calls, the caller dials a number direct, 1+, 
and pays for it in advance by depositinq coins in the public 
telephones. such calls account for less than ten percent of 
lonq distance calls oriqinatinq from public stations. The 
remaininq ninety percent are 0+ calls. 

61 These calls are collect, third-number billed calls, 
and calls made by the use of callinq cards. The term 
"operator-assisted" calls is no lonqer entirely accurate 
because so-called "smart" callinq cards can now often be used 
to complete calls without the intervention of an operator. 

62 OUtbound inten1ational calls made from public 
telephones, also known as Ol+ calls, are likewise routed 
exclusively to AT&T. The considerations discussed below 
that are relevant to the O+ traffic also apply to these 
international calls. 

63 Forty-six percent of the calls made from Reqional 
Company public telephones are 0+ lonq distance calls, 
yieldinq $1.1 billion in revenues, almost all of it to AT&T. 
Reply Comments of US Sprint at 51 (March 7, 1988). 
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carriers now have the operator systems capacity to handle 

these calls. There is no serious dispute that this practice 

is discriminatory and violative of sections II(A) and II(B) 

of the decree, and the Ccw~ sc cencl~~es. The ~~·•~ion is 

what system is to take its place.64 

to select the interexchanqe carrier of his choice simply by 

64 After the Department filed its motion and report on 
callinq cards in the equal access context ot the decree, U S 
West took steps to implement its own plans for the treatment 
ot calls made from public telephones. MCI filed a motion to 
preserve the status quo which the Court granted, as it would 
have been entirely inappropriate to permit U S West by its 
unilateral action to implement its own plans on a subject . 
which was then pendinq before the court. Indeed, that 
Reqional Company was not iqnorant of the tact that the 
matter was sub judict, havinq filed pleadinqs with the Court 
on the matter of the Department's motion. Comments of U S 
West (February 23, 1988). The court has decided that, on 
this occasion, it will not qo proceed aqainst U S West beyond 
issuance of the injunction previously handed down. 

However, the Court observes that it will not tolerate a 
repetition of the types of maneuvers AT'T at times enqaqed in 
durinq the days of its monopoly, when, as between the FCC and 
the local requlators, it not infrequently claimed that the 
other had jurisdiction. so here, U S West•~ reliance on the 
FCC in implementing its plan was misplaced, not only because 
equal access ·is a specific subject of the decree, but also 
because the FCC had not issued a final order and had been 
relatively inactive on the issue in question during the last 
three years. ~ note 83, ioftA· 
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dialing 0+ most perfectly comports with the language and 

purposes of ~he decree.ES 

That is clearly correct. Section (A)(2)(ii) of 

Appendix B of the decree unambiguously requires the Regional 

offer • • • access that permits each 
subscriber automatically ~o route, 
Without thl USI O( aCCIII COdll 1 all the 
subscriber's interexchange communications· 
to the interexchange carrier of th• 
customer's designation (emphasis added). 

Under such a system, all interexchanqe carriers offering 

service from a qiven telephone could be reached by the 

carriers' customers by dialing O+; none would require the 

dialing of an access cede. Moreover, access to all 

interexchanqe carriers would be equal, and it would be in the 

form mcst convenient to all callers because (l) a caller 

would not have to remember a lonq, complex access code, and 

65 For example, BellSouth believes this approach "best 
performs the function of providinq equal access from public 
telephones." BellSouth Comments at 4 (August 26, 1988). 
Even those wh= advocate other plans as consistent with the 
decree prefer the customer choice approach. Ameritech says 
it "provides the most efficient, sensible and convenient 
handling" of dial o calls. Ameritech Memorandum at 12 
(Auqust 26, 1988). NYNEX likewise supports the use of a 
system to route all 0+ calls to the interexchange carrier 
selected by the party payinq for the call. ~ comments at 
5 (August 26, '1988). southwestern Bell refers to it as "the 
ultimate solution." Southwestern Bell Memorandum at 4 
(August 26, 1988). us Sprint contends that the Reqi~nal 
Companies should be required to provide billed party 
preference on a national basis. 
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(2) he would be charqed for his calls by the same company to 

which he had presUbscribed at his home. 

Morecver, the choice of an interexchanqe carrier vould 

lie, and appropriately so, with the one who paid for the 

call. On a callinq card call, the call would be transmitted 

'!::y t:e c~--le~ p~e!a:re4 by the en~ user ~= whom the care! wu 

issued: on a collec~ call, the su=scriDer of the calle4 

number would determine the preferred carrier: and on calls 

billed to a third number, the subscriber at that nuaber 

would desiqnate the preferred carrier. In short, the 

interexchanqe carrier for each call would be the preferred 

carrier of the billed party, providinq only that it served 

the oriqinatinq and terminatinq locations of the call. Such 

a system would eliminate any threat of discrimination by the 

Regional Companies. 

That kind of a system does exist in concept. The Line 

Identification Data Base (LIDB), which the Regional 

Companies are in the process of developing, will permit the 

routinq of O+ calls to the interexchanqe carrier selected by 

the cus~omer, and it will also permit the necessary 

validation for billing purposes. Each Regional Company's 

LIDB will contain all valid telephone numbers anc! calling 

card numbers in its region, and each number will be 

associated with the appropriate indicators relevant to 
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billin9 validation. These indicators will include means tor 

identifyin9 those customers who have specified in advance 

that they will or will net accept third-party billin9 or 

collect calls and to identify public coin telephones. The 

LIDS will also indicate the preferred carrier of the party to 

=• =illea. 

So far so qood. There is, however, one problem: the 

LIDS system is not technically perfected at this time. 

Dependinq upon the source o! the information, a functioning 

LIDS system would appear to be between two and three years 

away.66 

Thus, the question is whether alternative means exist 

to provide equal access from public telephones between now 

and then, !or the Court cannot and will not permit the 

Reqional Companies to delay implementation of this important 

aspect of the decree for several years more. Numerous 

options have been proposed in the responses to the Court's 

Auqust S, 1988 request tor briefs. The principal proposals 

· 66 Ameritech states that an automated system which would 
permit the customer to choose the interexchan9e carrier would 
take about eighteen to twenty-four months to implement. 
Ameritech Comments at ll (Auqust 26, 1988). southwestern 
Ball states that once all requlatory requirements are aet, 
deployment will probably take at least a year. Southwestern 
Bell Memorandum at 4 (Auqust 26, 1988). BellSouth, the aost 
pessimistic company, states that this solution to the equal 
access problem for O+ calls could be employed by the mid­
l990s. BellSouth Response at 6 and 8 (August 26, 1988). 
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made in these briefs are as follo~s: (l) a requirement of 

the use of a five-diqit access code to reach an 

interexchanqe carrier -- the court will refer to this method 

as blocking since lonq distance calls made by a customer who 

dialed only 0+ would be blocked; (2) allocation of dial 0+ 

_ ..... , ~- •e, e-:..--e· ·-· ··~,. ·~ t'"'e va""io••• ~ .......... • - r••••• -· .. ----- ........... ~ •• • ........ 

interexchange carriers; (3) replacement of most of the 

existinq Regional Company public telephones with ne~ 

instruments equipped with carrier selection buttons; and (4) 

presubscription by the owner of the premises on which the 

Regional Company telephones are located. 

A. Blocking 

MCI and Ate propose that equal access be provided by 

eliminating O+ interexchange dialing from Regional company­

owned public telephones. All such calls would be blocked, . 

and use of any Regional Company public telephone for a lonq 

distance call would require the caller to use a lOXXXO+ 

access code67 to reach an interexchanqe carrier. This 

proposal does not comport with the lanquaqe or the spirit of 

the decree. 

Access to interexchanqe carriers would surely be equal 

under this plan since all lonq distance callers from Reqional 
.. 

company public telephones would be burdened with a complex 

67 Each interexchange carrier has his own code. 
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access code. To put it another way, long distance dialinq 

would be equally inconvenient for all. However, the decree 

requires not only equality. By its lanquage, it requires 

that th• :Reqior.al Co:par.ies c!!er access "t.bat pe.z::m.its each 

subscriber automatically to route, without the use of acceaa 

in~erex~anqe ccmmunica~io~s 

'e-"'•s~s .......... , u6S • • . • \. -·~··- - .... _5_, • !le:~~g ~~erefore would be 

inconsistent with the very terms of the decree. 

Beyond that, with blocking, all callers would be 

required to acquaint themselves with access codes in order to 

effect long distance calling from a Regional Company public 

telephone. Every single long distance collect call, third­

party billed call, and calling card call would require 

additional dialing, be it five or more digits, instead of a 

single digit -- o. This would be a gross inconvenience to 

the pUblic; unending public confusion and dissatisfaction 

would be inevitable if the qreat bulk of the lonq distance 

calls from public telephones could not be completed because 

the caller could not remember his access code -- as many 

could not. It is precisely because five-diqit access codes 

are inconvenient and difficult to remember that the equal 

68 Section (A) (2) (ii) of Appendix B, Aill, 552 F. Supp. 
at 233. 
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access provisions of the decree mandate the universal use of 

the single digit. 

The contusion would be compounded by the tact that pay 

telephone companies other than ~~e Regional Companies would 

be able to offer O+ dialing. consequently, a caller would 

first have to detar:ine who owns ~he ~elepnone Defore he 

could know whether C+ dialing was possible. Similarly, 

local, or rather intra-LATA, O+ calls, from Regional Company 

telephones would continue to be completed since they would be 

technically feasible and there could not be a prohibition on 

such use. Not even studious callers would be likely to have 

researched whether a particular call would have to cross LATA 

boundaries. 

customer inconvenience led the Court to reject the 

blockinq of lonq distance calls from telephones where the 

customer had not presubscribed to an interexchanqe ca~rier 

for his own home or place of business. United States v. 

Western Electric co., 578 F. Supp. 668, 673-75 (D.o.c. 1983). 

As the Court then said, "if a choice must be made between 

accommodating the interests of the public and those of 

various competitors in the interexchanqe market, the 

interests of the public must take precedence.• ~. at 674. 

The public has lonq been accustomed to the advantaqes of 

0+ dialing without the use of access codes, and the decree 
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expressly requires that this beneficial public convenience 

continue. Consequently, the Court will not require tbe 

Reqional Companies to block the 0+ calls. 

B. Allocation 

Some of the parties have suggested that all Regional 

Company public telephone trattic be alloeated amon; tr.e 

interexchange carriers, providing each carrier with a share 

of Reqional Company public telephone 0+ access. The plans 

vary as to how the allocation is to be determined, which 

poses the initial difficulty of determining what is a fair 

formula.6 9 But allocation reduces to more fundamental 

problems. 

As the Court said when allocation was proposed in the 

context of the routinq of undesignated traffic from homes and 

business, enterprises, a court-imposed allocation scheme 

would be "as foreiqn to its Tunney Act responsibilities as it 

would be fraught with • practical obstacles." United 

States v. Western Electric co., supra, 578 F. Supp. at 673. 

Moreover, allocation would not promote competition: rather, 

it would protect current competitors. Almost by definition, 

69 Would all interexchanqe carriers receive the same 
share? Would the share be adjusted in accordance with the 
size of their·existinq clientele? Would the shares be 
allocated on a nationwide, a reqional, or some other basis? 
These problems are reduced to manageable proportions in the 
context of limited allocation of defaulting subscribers 
following a balloting procedure. iJs Part VII-D, intra. 
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allocation would require that presubscription be shared by 

the existing interexchanqe carriers, to the exclusion of new 

ones, in contravention of the purposes of the antitrust laws. 

As the Court has also previously noted, citing such 

decisions as Brunswick Corp. v. pueblo Bowl-o-Mat. Inc., 429 

u.s. 477, 488 (l977J, ~~· "an~i~r~s~. ·laws are i.Dtande~ 

to protect the competitive process, not to asr~ra posit~•• 

results tor competitors." United States v. Western Electric 

~, supra, 578 F. Supp. at 672. And, of course, there is no 

reason to believe that the interexchanqe carrier to which a 

particular customer was assigned was one with which he wanted 

any relationsh·ip, except by relatively remote coincidence. 70 

For these reasons, the court also rejects the imposition 

of allocation. 

C. Telephones With Carrier Selection auttons 

ALC proposes that equal access can be met by Regional 

Company replacement of their current p~lic telephone stock 

with new public telephones equipped with carrier selection 

buttons.71 These new telephones would permit the caller to 

reach his preferred interexchanqe carrier by pushing a 

70 In that respect, an allocation scheme would not be 
much o! an improvement ever the current system which assigns 
.everyone to AT&T. · 

71 ALC Memorandum at 6 (Auqust 26, 1988). 
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sinqle button cn·the telephone instrument reserved for that 

carrier. 

Obviously, as lcnq as the telephones prcvi4ed as many 

interexchanqe carrier buttons aG there were interexchanqe 

carriers desirinq to service that telephone, access would be 

e~~al. =~~ i! eno~qh bu~~ons (or room fer encu;h buttons} 

were not available, serious problems would exist. Fer 

example, a telephone with twelve interexchanqe carrier 

buttons would not provide equal access in the Colorado market 

which is apparently serviced ty over seventy interexchanqe 

carriers.72 Moreover, in that market, even if each of the 

seventy carriers could be qiven a button of its own, the 

public would be stymied by the array of buttons. ThuA, 

public inconvenience miqht suqqest that equal access be 

provided another way. 

More fundamentally, however, the instruments with 

buttons currently exist in only a few locations.73 Not only 

would mass replacement of virtually all Reqional Company 

72 Memorandum of u s West at 14 n.35 (September 9, 
1988). Indeed, in airports, train stations, and the like, 
where travellers conqreqate from all over the United States, 
buttons miqht have to be installed tor all American 
interexchanqe carriers. 

73 several of the Reqional Companies are installing this 
type of telephone in a few areas which have hiqh lonq 
distance usaqe, such as airports and hotels. ALC Memorandum 
at 4 (Auqust 26, 1988). 
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telephones be costly, ALC itself concedes that the process 

might take as long as five years.74 This is a tar longer 

period than has been estimated tor the institution ot the 

tar be~~er billed party preference plan discussed in Part 

VII-A, aypra. 

In sum, while a carrier-select t•iephone plan may wcrk 

can readily be applied throughout any Regional company's 

territory, let alone on a nationwide basis. 

o. Premises-owner presubscription 

0 S West, NYNEX, Bell Atlantic, and Ameritech have 

proposed plans which would permit the owners of the premises 

on which the public telephones are located to choose which 

Regional Company to presubscribe with respect to these 

telephones. 75 While these plans differ in important 

respects, their common feature is to permit any premises 

owner to preselect the interexchange carrier which could be 

reached from the public telephones on his property without 

the use ot an access code. If the caller dialed 0+, he would 

be connected with the interexchanqe carrier that was so 

74 ALC Memorandum at 6 (Auqust 26, 1988). 

75 southwestern Bell has also indicated that it intends 
to propose amendments to its equal access compliance plan to 
implement a premises owner presubscription plan. That 
company, as well as NYNEX, would default to AT'T all long 
distance calls from its unsubscribed public telephones. 
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presubscribed, and he could be billed either through the 

interexchange carrier's calling card (if he had one), or, 

once validation had beccae effective Caaa Part III, •upra), 

through the Reqicnal Company's calling card. Any other 

interexchanqe carrier could be reached thrcuqh the use of an 

access code. 

MCI an~ several others challenqe this system even on an 

interim basis, raising a number of objections, which the 

Court has carefully considered, as follows. 

First, MCI pretests that under this proposal the choice 

of carrier· would not be made by ~~e "subscriber" or the 

"customer" placing the call, as required by section 

(A) (2) (ii) of Appendix B of the decree. The court rejects 

that interpretation of the decree. To the extent that anyone 

can be said to be a "subscriber" in the public telephone 

context, it .is the owner of the premises. 

This is clearly so with respect to telephones in semi­

public services (~, in bars, service stations). To be 

sure, one could conceivably conclude that it is the 

individual making the call, rather than the premises owner, 

who is the "customer,• if not the "subscriber" in the 

context of truly public telephones c~. in airports, at 

street corners) although that is by no means certain even as 

a purely technical matter. However, since it is not 

44 



technoloqically feasible at this time to provide the caller 

with the opportunity to exercise a choice of interexchanqe 

carriers by dialinq 0+, it makes sense durinq the interim 

surroqate.76 

Secou~. M~: :akes ~~e c!:se!y ~•l~~ed con~en~ion that 

relationship to the public telephone.'' While it is true 

that the premises owner is virtually never the one who places 

or pays for calls from a public telephone on his property, 

he, more than.anyone else, has an onqoinq relationship with 

that instrument. Akin to the subscriber of a residential or 

business telephone, the premises owner decides whether to 

have public telephones at all {and how many), what type the 

telephones should be,7S what kinds of services they should 

offer, where they should be installed, and in some instances 

when they may be used, and when they should be removed. In 

76 In significant ways, the choic~ exercised by the 
premises owner is like that of the owner of a hotel or of a 
public telephone not affiliated with a Reqional Company. 
These owners exercise the choice of an interexchanqe carrier 
for those usinq ~~eir facilities. 

77 MCI's Motion to Preserve the Status Quo at 12-13 
(July 29, 1988). 

78 The premises owner will of course be free to buy or 
use a pay telephone from a private pay telephone business 
instead of allowinq a Reqional company to install one of its 
instruments on his property. 
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short, the owner has ultimate control over the public 

telephones on his premises and a closer relationship with 

these telephones than anyone else. 

Third, American Public Communications Counsel (APCC) 

contends that the premises owner would in reality be an 

''a;an~" cr a pe:-s::n in a=-:ive concert or participation with 

the Reqional Companies.79 Bu~ the Re;ional Companies would 

have no control Qver the selection o! an interexcbanqe 

carrier by the premises owner, and the premises owner would 

in !act be free to otter pay telephones which were not owned 

by a Reqional Company. 

Fourth, MCI claims that AT&T will continue to have an 

advantaqe with respect to public telephones because it uses 

the same telephone number as the Reqional Companies and only 

its calls and callers are verified by these companies. That 

objection is well taken a~ this time. However, as explained 

in Part III, supra, exclusive validation ot AT&T callinq 

cards will ·cease within about two months, and the objection 

will then be mooted. 

Finally, MCI contends that AT&T will continue to have an 

advantaqe over its competitors in that, with its traffic base 

from which to derive revenue tor commissions and its qreater 

knowledqe ot ~rattic patterns, it will most likely outbid the 

79 APCC Comments at 13 (August 26, 1988). 
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other interexchange carriers tor presubscription to public 

telephones.SO That, however, is not an objection that haa 

validity under the terms and purposes ot the decree. The 

decree is designed to remove artitical obstacles to fair 

competition; neither it nor the antitrust laws on which it 

res~s can cr were meant to erase all inequalities among the 

various carriers. Each carrier is of course tree to spend 

its revenues as it sees fi~, including for franchises on 

public telephones. 

In short, the objections of the opponents are not 

sufficiently weighty to support a rejection by the Court of 

the option of selection of a presubscribed interexchange 

_carrier by the owner of the premises, particularly when that 

option is considered in relation to the only other currently 

existing alternative the blocking of all O+ calls made 

!rom Regional Company-owned public telephones. At a minimum, 

it is clear that premises owner presubscription would be a 

significant advance over the present system. 

Accordingly, the court will approve on an interim basis 

(AAA infra) presubscription by the owner of the premises on 

which particular public telephones are located; it will be up 

to that owner to decide on the interexchange carrier that 

80 MCI Reply at S-6. 
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will be reached when O+ is dialed on his telephone.Sl This 

solution also has the virtue, inttr alia o! beinq consistent 

with a 1985 Ftderal Communications Commission rulinq on this 

s~ject.B2 ~ Alloca;ion Ordtr, lOl F.c.c. 24 Sll, 921 

n.37, 932 (1985) (petition for rtccnsidtraticn pendinq).B3 

2! Of course, i! tht ~e;icnal Co:;anies ~re•ar~e~" 
prtmists owners who selected AT&T or penalized those who did 
not, as MCI, amcnq others, fears, MCI Reply at 19-20, they 
would be in violation of the decree and subject to 
sanctions. 

82 The Cou:t has also striven in the past to avoid 
conflicts with FCC rulinqs in "overlap" areas where that has 
been possible. ~, ~, United States v. Weste;n Eltctric 
co .. Inc., C.A. No. 82-0192, slip cp. at 49-50 (O.o.c. 
March 7, 1988). 

83 However, ~~· Commission's apparent view that the 
subject of e~~al access is best addressed on a local basis, 
Allocation O;ie:, sy=ra, lOl F.c.c. 2d at 921 n.37, may not 
be consistent with a decree which has nationwide application 
and require=e~ts. The Court also rejects ~~e position, 
espoused by u s West, Me=crandum of Auqust 10, 1988, at 4•5, 
that on this issue "the doctrine of primary jurisdiction 
would dictate that the Court defer to the FCC." i&l united 
States v. Weste:ti ;lt;;:ic Co .. Inc., No. 87-5063, slip op. 
at 24 (O.c. Cir. May 10, 1988); United States v. Ail%, 461. 
F. Supp. 1314, 1320-30 (O.o.c. 1978). The decision cited by 
U S West in suppc~ of its proposition, Far East Contertnct 
v. United States, 342 u.s. 570, 574-75 (1972), has no 
relevanct whatever to the issue for which it is cited, for it 
does not deal wi~~ the constr~cticn and enforcement by a 
court of its own judqment. Moreover, the FCC does not appear 
to have progressed beyond issuance of its 1985 preliminary 
order with respect to public telephones, "ncr has the FCC 
cQnducted tu~her proceedinqs to consider and adopt industry­
wide quidelines tor implementinq public telephone equal 
access." AT&T Memorandum to the Court dated Auqust 2,, 1988, 
at 4-5. 
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To make presubscription by the premises owner meet the 

purposes of the decree, it will be incumbent upon the 

Reqional Companies to inform these owners not later than 

January 1, 1989, that they may presubscribe to an 

interexchanqe carrier of their choice tor their public 

~elephenes, ana to institute by that date a sys~a: ef 

ballotinq and alloca~ion si:ila= te t~at inst!~~t•~ ~¥ t~• 

Federal Communications commission for presubscription in 

homes and business offices. ~ Allocation Order, supra, 

Appendix Bat 927 (1985). 

Thus, the Reqional Companies will have to mail ballots 

tor the selection of interexchanqe carriers to the premises 

owners by January 1, 1989 in the same manner as they provide 

ballots for presubscription of residence and business 

telephones. If a premises owner fails to return his ballot, 

the 0+ lonq distance traffic from the public telephones on 

his premises will be allocated by the several Reqional 

companies amonq the interexchanqe carriers proportionately to 

the carriers• selection rate from the ballot process.84 The 

Reqional Companies will also have to affix on the face of 

each of their public telephones the name of the 

84 This system, proposed by 0 S West, was found 
satisfactory by the Department of Justice, Memorandum of the 
United States at 7-9 (September 9, 1988), and it is deemed 
satisfactory by the Court. 
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interexchanqe carrier that will transmit O+ calls from that 

instrument.l5 

E. Arrangement for the tuture 

!t :ust ~e reeoqnized that presubscription by the owner 

of the premises is not entirely satisfactory on several 

levels. 

:i=st, exeept coinci~entally, the interexcbanqe carrier 

selected by the premises owner is not likely to be the same 

carrier as the one the caller selected for his home or 

business telephone. When that occurs -- as it probably will 

in most instances except where AT'T is the carrier -- the 0+ 

option will not be available.B6 On this basis, while 

premises owner presubscription will be an advance over the 

present system where all public telephone lonq distance 

traffic is transmitted by way of AT,T, it will not achieve 

equal access on ~~- basis ot 0+ callinq to the extent that 

85 All callers would, of course, maintain the ability to 
reach their own interexchanqe carrier by dialinq its tive­
diqit access code •. 

86 With respect to all such traffic, the caller will 
need to use the more complex access code. If, as will be 
true in many instances, he does not know or remember the 
access code of his home interexchanqe carrier, he will have 
to make two calls: one to that carrier to obtain the code, 
the second to place the lonq distance call. MCI Motion to 
Preserve the Status Quo at 15 (July 29, 1918)1 o s West 
Motion to Vacate at 14-15 (Auqust a, 1988). This is of 
course no different from the current situation for customers 
now using an interexchanqe carrier other than AT,T. 
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the decree contemplates or to the extent that would be 

achieved by a system which would permit the billed party to 

make the interexchan;e carrier selection. 

Second, custc:er ccn!~sien will exist to a siqni!ieantly 

greater degree under the premises-owner option than under a 

system •hich ~ar:i~s ~~e individ~~l callers themselves to 

dialing 0+. For example, under the premises-owner ·option the 

customer of a particular interexchange carrier could make a 

long distance call from one public telephone simply by 

dialing 0+ while from another public telephone, even in the 

same region or t~wn, he might have to dial a five-number 

access code. This is obviously undesirable. 

Third, some customers not only will not know how to 

reach a particular carrier because of these problems, but 

many of them will use whatever carrier to which a qiven 

public telephone was presubscribed, and this carrier in most 

cases is likely to be AT&T -- once aqain perpetuating that 

company's existinq advantage and thus frustratinq true equal 

access. 

Fourth, in their choice of an interexchanqe carrier, 

many premises owners are likely to subordinate quality of 

service and price that are of paramount importance to the 

end users as well as to the purposes of the decree -- to the 
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amount of commission they may receive from particular 

interexchange carriers. This, too, would be inconsistent 

with the fundamental purposes of the decree.l7 

For· these reasons, while the Court approves the premises 

owner option at this time and orders its implementation, that 

the requirements of section (A)(2)(ii) of Appendix 8 of the 

decree. The court expects that the Regional Companies will 

continue expeditiously to perfect the LIDB systemll which, 

when placed into service, will permit full compliance with 

the decree. The court will revisit this issue at a future 

date to determine what further arrangements and orders, if 

any,89 are necessary. 

VIII 

coin sent-Paid calls 

In 1984, the court granted a waiver to permit l+ 

traffic, or coin sent-paid calls, from these telephones to be 

87 Ia& BellSouth Comments at ll (August 26, 1988): AlA 
~ Department of Justice competitive Impact Statement, 47 
Fed. Reg. 7170, 7176 n.2l (February 17, 1982). 

88 lAa Part VII-A, supra. 

89 It may be that in the meantiae th~ FCC will proceed 
further with its 1985 proceeding, ..a aypra, and, just as it 
did by the adoption of its balloting and allocation plan for 
residential and business customers, Allo;atign Plan, supra, 
render further action by the Court unnecessary. 

' \ 

' 
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defaulted to AT,T, but the waiver was to be effective only 

"until such time as the Operating Companies are able to 

overcome the te1:l:_~nological limitations which presently 

prevent them from handling inter-LATA sent-paid coin callinq 

from multiple carriers.n90 OVer four years have passed since 

t:at waiver was qranted -- a waiver which carrie~ ~i~h !~ ~~· 

carriers to develop the necessary technoloqy to overcome the 

obstacles on an expeditious basis.n91 The responses to the 

Department's motion on calling cards and equal access to 0+ 

calls from Reqional Company public telephones indicate that 

it is time for·the court to revisit the qrant of February 6, 

1984 waiver permittinq the automatic routinq of all sent-paid 

traffic to AT,T.92 

Some Reqional Companies assert that the software is not 

yet available to enable interexchanqe competition for calls 

made by depositing coins directly into the telephone 

apparatus, while others have proposed plans for providing 

90 UD1ted S~ateg v. Western Electric co., Civil Action 
No. 82-0192, slip op. at lO-ll (O.o.c. Feb. 6, 1984). 

91 ~. ~t 11 n.17. 

92 These responses in essence sugqest that nothinq 
significant or concrete has been done. 
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equal access tor coin sent-paid calls.93 Those claiminq 

inability to provide this equal accass point to AT,T, a major 

vendor of switches, tor the development of technol09Y that, 

i~ is clai:e~, would provide equal access by way o! access 

tandem switches over the same common trunk used with all 

c~~er tra!!ic.94 0 S West, on the other hand, represents 

~-~ Ncr~ern ~elecc: has developed L~ equal access software 

capability for its switches.95 

It is not clear trom the papers tiled with the Court why 

AT&T has not developed such sottware or technoloqy, or why 

the Northern Telecom method cannot be used here. 

Consequently, the Court is orderinq the Reqional Companies, 

and any other interested parties, to submit by January 1, 

1989 proposed remedies on whether and on what basis the Court 

should remove its waiver of the decree obliqation to provide 

equal access to coin sent-paid public callinq. 

93 a.., ~, Letter from Jeffrey 
Nancy c. Garrison at 2 (July 1, 1988); 
Corporation at 9 (Auqust 26, 1988). 

94 Ironically, AT&T claims that a 
unnecessary because the technoloqy for 
respect to 1+ callinq already exists. 
n.* (August 26, 1988). 

s. Bork, U S West, to 
Comments of NYNEX 

default to it is 
equal access with 
AT'T Memorandum at 6 

95 Memorandum of Us West at 32 (August 10, 1988). 

\ 
\ 
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Conc:luaion 

The requirement that equal access be provided to all 

interexchanqe c:arriers is one of the key components of the 

dec:ree, rankinq closely behind the divestiture itself an~ the 

line of business reatric:tion• on the Re~ional compa~!ea.96 

!:~.:al ac:ceas with respect to cre:!it car:!s ah! !''J~l.ic: 

telephones has assumed particular importance as the public 

relies more and more heavily upon these features, and as a 

number ot the smaller interexchanqe c:arriers have acquired 

the capability to compete in these areas. 

As the discussion above indicates, most of the obstacles 

to the achievement of that access can be overcome in 

relatively short order and without undue technoloqical or 

other complications. This is particularly true since the 

Reqional Companies have ~een on notice tor months and even 

years that they are required to act in the areas under 

consideration. There is a qeneral consensus that any 

necessary additional work97 can be completed in two to three 

months. The ~ourt has accordingly set January 1, 1989 as the 

96 Indeed, some would rank equal access hiqher than 
that. 

97 With respect to some subjects (~, validation of 
credit cards) the process can be completed in that period of 
time; with respect to others (~, coin sent-paid callinq 
from public telephones) the technoloqical and loqistical 
issues can be laid before the court durinq that interval. 
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deadline tor the completion of these tasks. It is indeed 

appropriate that the necessary equal access steps be taken by 

that date, the fifth anniversary of the AT'T divestiture. 

Five years is long enough tor the attainment of the crucial 

obje~tive as between AT'T and its long distance competitors 

in the credit card and public telephone sectors, and the 

Court expects the parties to meat it• deadline. 

L.k 
October 14, 1988 

HAROLD H. GREENE 
United States District Judqe 
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UNITED STAttS DISTRICT COO'RT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

w.-zs-rz;u; r~c:A:: ==~~.::Y, 
INC. , ee al. , 

Defendants. 

OBPEB 

Fl LED. 
OCT 1 ~ 1988 

t:'~RI(, U.S. CISTRICT COURT 
,,!STRICT OF COLUM!' • 

Upon consideration of the motion of the Unieed states 

tor an enforcement order relating to Regional Company 

callinq card Practices, the briefs, reports, and memoranda 

filed, directly or indirectly, with respect to the issues 

discussed therein, and the entire record, and in accordance 

with the Opinion issued contemporaneously herewith, it is 

this 14th day of October, 1988 

ORDERED that each Regional Company shall certify to the 

court, on ~r before January 1, 1989, that it is currently 

makinq available and will continua to make available to all 

interexchanqa carriers requesting it the same validation 

data tor its callinq cards that the company provides to 
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AT,T, on the same prices, terms, and conditions as are 

extended to AT,T; and it is further 

ORDERED that each Regional Company shall, on or before 

January l, 1989, notify its calling card customers that (1) 

any interexchanqe services charged to the card will be 

provi~e~ =y an in~erex~han;e carrier, not the Regional 

Company: (2) the interexchanqe carrier will not always be the 

carrier the customer selected in the presubscription process: 

and {3) the customer should contact interexchange carriers 

for information about alternative methods of charging · 

interexchanqe calls; and it is further 

ORDERED that the Regional companies shall on or before 

January 1, 1989, recall all their credit cards that carry the 

same international number as is used by AT,T, provided that, 

if as of that date they have issued calling cards which list 

the international number of any interexchange carrier other 

than AT'T to which the customer may have presubscribed, they 

may continue in circulation the cards issued to AT'T 

customers; and it is furthe~ 

ORDERED that the Regional Companies shall submit to the 

court, on or before January l, 1989, memoranda detailing 

proposed remedies that would afford to the calling cards of 

other interexcbange carriers the same acceptance as is now 

given to AT'T cards for intra-LATA calls; oppositions or 
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other responses thereto shall ~~ filed not later than January 

20, 1989: and any replies thereto shall ~~ filed not later 

than February 9, 1989; and it is further 

ORDERED that the Reqional Companies shall provide tor 

premises owner presUbscription of pUblic telephone in a 

manner contor:in; with that delineated in Appendix B to 1n 

the Matter of Investigation of Access and Diyestiture Beta:ed 

Tariffs, 101 F.c.c. 2d 911, 927-34, and that they ahall aail 

interexchanqe carrier selection ballots to all public 

telephone premises owners in implementation of such 

presubscription on or ~efore January 1, 1989: and it is 

further 

ORDERED that the Reqional Companies and any other 

interested parties shall, on or ~efore January 1, 1989, 

submit to the court memoranda detailinq proposed remedies on 

whether and on what ~asis the Court should remove its waiver 

of the decree obliqation to provide equal access to coin 

sent-paid public callinq: oppositions or other responses 

thereto shall be filed not later than January 20, 1989; and 
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any replies t.~ereto shall be filed not later than February t, 

1981. 

\, 

I L.~ 
HMOLD H. GU:ENE 

United States District Ju4;e 
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I ... I 

IF OIL IE 111 
APR 2~ 1~89 . 

. aen,... the PfJ8Uc ~- .• . . . 
m»!IW.. COft«..IIJCA1'IC*S CXHns.•n<* '"'·"riW: ·~ 

Vashfn&ton, D.C. · . 

In the Ma~ter or ) 
) 

Pay Telephone ) 
Pre.subscr lptlon ) 

) 
The Bell Atlantic Telephone Companies ) 
Tariff F.C.C. No. 1 ) 

) 
The BellSouth Telephone Companies ) 
Tariff F .C. C. No. 1 ) 

) 
Southwestern Bell Telephone Company ) 
Tarlf't F.C.C. No. 68 ) 

) 
New York Telephone Company ) 
Taritf' F.C.C. No. 41 ) 

) 
New Engla.nd Telephone Company ) 
Tariff F .C.C. No. 40 ) 

) 
The Ameritech Operating Companies ) 
Tariff F .C. C. No. 2 . ) 

) 
The Pacit1c Bell Telephone Company ) 
Tariff F.C.C. No. 128 ) 

) 
The Nevada Bell Telephone Company ) 
Tar1ff F ,C.C. No. 1 ) 

~ 

Transmittal flo, 276 

Transmittal No. 204 

Transmittal flo. 1742 

Transmittal No. 947 

TranSIII1ttal No. 960 

Transmittal No. 251 

Transmittal Nos. 1391 and 

Transmittal Nos. 73 and 19 

Adopted: February 27, 1989 ; Released: February 28, 1989 

By the Chief, Common Carrier Bureau; 

I. INTRODUCTION 

,• .. 

11401 

.. 

1. Host public and semi-public pay telephone tratrio trom Bell 
Operating Company (BOC) payphones is currently routed to Amerlc~. T~lephone 

EXHIBIT B 

·.·-; ·. 



and Telegr~ph Company (AT&T). 1 To enable other 1nterexchange carriers (IC$) 
to enter the BOC payphor.e ~arket, the United States Dtstrlot COurt ror the 
D1str1ot or Columbia issued an Order wh1c~ established culdellnes tor 
implementation of pay telephone presubscription. That Order required, among 
other things, that the Bell Operating Co.pan1es (SOCs) issue ~llots 
l.plementins payphone presubsor1ption not later than January 1, 1989. The 
Court directed the BOCs to base their preaubsorlpt1on procedures on the 
Coamlssion'• Allocation Order tor business and residential customers.3 The 
Bell Atlantic Telephone Companies (Bell Atlantlo), the SellSouth Telephone 
Companies (BellSouth), Southwestern Bell Telephone Company (S~B), New York 
Telephone Company (New York), New Ensland Telephone Company (New England), 
the Amerltech Operatins Companies {Ameritech), the Pacitio Bell Telephone 
Company (Paciftc), and the Nevada Bell Telephone Company (Nev~da) have each 
filed tarltrs tmplementlns presubscr1pt1on ballotinc and allocation ot ICs 
for pay telephones.~ These payphone tar1tts are scheduled to become 
errective on March 1, 1989. 

2. By this Memorandum Opinion and Order, the Common Carr!er Bureau 
reJects all of the above-mentioned tariffs, ex~ept for those or BellSouth 
and SWB. 

Public pay telephones are those payphones located in public areas such 
as airports, bus and tr·ain stations, hotel or orftce bu1ld1ns lobbies, 
and public streets wh1ch are available for use by the 1eneral public. 
Sem1-p~bl1c payphones are located in areas used tor both business and 
public callins such as service stations, laundromats, and restaurants. 
Bell Atlantic Description and Justit1cat1on (D&J) at 1~2. 

2 United States v. We3tern Electric Co., CA No. 82-0192, Order (D.D.C. 
Oct. 14, 1988) (October .!! ~). 

3 Investigation of Access and Divestiture Related Tarlfts, 101 FCC 2d 911 
(1985) (Allocation~). 

Ji On November 15 1 1988, Bell Atlantic f'Uec:l Transraittal 276. On Nove~~~ber 
23, BellSouth tiled Transmittal 204. SWB tiled Transmittal 1742 on 
December 2, 1988. On December 8, New York tUed Transmittal 947 1 and 
en December 9, New Encland tiled Transmittal 960. Ameritech tiled 
Tran$111lttal 251 on December 28. On December 30, Pacltlo tiled 
Transmittal 1391 and Nevada filed Tra~mlttal 73. The SWB tartrr is 
unopposed. It also should be noted that Southern New England Tel~phone 
Company filed a pay telephone presubscriptlon tariff in Transmittal No. 
~58 on February 2, 1989. That tariff, scheduled to tak~ effect on 
March 9, 1989, will be addressed in a subsequent Order. 



A. !til !~J~!!..Us. 
1. tn Ceneral 

J t, BACKCHOUND AND PLEADINGS 

3. Bell Atl•ntlc 'ubmlt' that to be tl1&1ble ror "Coin Presubscrlptlon 
and Allocat ton," lnterexchan&e carriers must ( 1) comply wt th all · appllcable 
rederal, 3tate, and local regulations; (2) accept and validate the ~ell 
Atlantic calling card on 0• dialed 1nter~ATA calls rrom Bell Atlantic public 
telephonesj and (3) provide continuous operator services, lncludln& 
lnterexchanae emeriency calls and assistance to the handicapped. Bell 
Atlantic states that calls should be an~wered, on average, within rtvt 
seconds, and asserts that the lnterexchange carrier must ldenttry itself 
at the bcglnnlns or each call and provide charges and rates upon request. 
Bell Atlantic Description and Justlricatlon (D&J) at 2-1 to 2-2. 

4. ~Jn addition to the crlterla detailed above, Bell Atlantic requires 
that 1nteraxchange carriers participating 1n payphone allocation, amona 
other things, must not charge end users rates "exceeding the highest r~tes 
t•rlrred by a domlnant interexchange carrier ror comparable calls without 
the arrected end user's consent," and must maintain quality at least equal 
to the quality or service provided rrom public telephones on other premises 
they serve. ~· at 2-2 to 2·3. Bell Atlantic states that interexchange 
carriers may be required to provide announcements specifying the rates 
charged ror certain calls in response to subscriber or reiulatory complaint. 
M· at 2-3. 

2. Contentions or the Parties 

5. AT&T r11ea a petition to suspend and investigate Bell Atlantic 
Tran$mlttal 276 on November 30, 1988. Also on November 30, MCI 
Telecommunications Corporation (HCI) and US Sprint Communications Company 
(Sprint) filed petitions to reject or suspend and 1nvest1cate Transmittal 

• 276. Bell Atlantic replied on December 12.5 

5 On January 9, 1989, National Telephone Services (NTS) · flied c'ommentlS 
opposlns the prlcln& llmi tat ion proposed by Bell Atlantic. ee·cause NTS 
filed its comments after the pleading cycle had closed, and since · NTS 
raises no issues beyond tho;e already advanced by p~tltloners, we do 
not consider the NTS coiTIDents. . On January 19, 19~9, . Cle~rtel 
Cormtunlcations {Cleartel) submitted a .letter opposlns an··or the .BOCs' 
payphone presubscr1pt1on plans. Cleartel al~ does ~t .~alse .any new 
issues and 1 t.s comments 11 kew l :Je are not considered. · · · .· 

On February 9, 1989, PayCom Systems Corporation (PayCom), a 
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6. AT&T arcues that Bell Atlantic's callins card requirement and 
prloins limitation are outside the scope or Bell Atlantic's role •• the 
provider or access and create unneces3ary and unwarranted barriers to the 
provision or equal access. AT&T Petition at 2-3. It asserts that Bell 
Atlantic's calltns card requirement ls an 1~perm1ss1ble bundltns or tariffed 
~qual access services ~lth unreculated, untarlrted billlnc services and has 
no relation to the tariffed provision or access services. !i· at -· AT&T 
further argues that the requirement that participatlns ICs limit their rates 
to those ot the "dominant" IC would create arbitrary prlc~ cellinss and 
would be "an unwarranted intrusion into the competitive lnterexchange 
market" by a carrier which has no Interest in overseelnc ICs' rates. ~· 
at 5-6. Due to the advent or competition ln the lona distanc~ industry, 
AT&T submits, no "dominant" IC exists. !i· at 5 n.••. In addition, AT&T 
contends that the minimum servtce quality standards proposed by Bell 
Atlantic are unduly strinsent and do not relate to the provision ot access 
service, particularly the requirement that ICs answer operator-assisted 
calls within rive seconds. Id. at 6-7. It doubts Bell Atlantic's claim 
that such restrictions are necessary to prot~ct Bell Atlantic's reputation, 
s1nc~ the IC will be 1dentity1ns itsel~ to the end user. ~· at 6 n.•. 

7. HCI similarly contends that Transmittal 276 ls an attempt to bundle 
calling card serv1¢e with the balloting and allocation or payphones~ HCI 
Petition at 1-2.6 MCI further objects to Bell Atlantic's requirement that 
part!cipatlnc ICs answer operator-assisted calls withln five seconds •. HCI 
notes that 1t placed several test calls fro• Bell Atlantic payphones and 
that the Bell Atlantic operator took 10 seconds to answer the call. li· at 

On February 9, 1989, PayCom Systems Corporation (PayCom), a 
Customer-O~ned Coin-Operated Telephone (COCOT) vendor, submitted a 
letter notins disparities 1n the assessment of carrier access lln~ 
charges (CALCs) on pay telephone providers. PayCom.asserts that while 
COCOT vendors must pay local exchanse carriers ~nthly CALCs or *6 per 
line, the BOCs will not pay CALCs for their pay telephones since the 
BOCs will not assess such charses on themselves. PayCom Letter at 1. 
PayCom maintains that this w!ll har• competition and submits that 
either the premises owner should be responsible tor payinc the charaes, 
or the BOCs should be required to assess CALCs on. themselves~ . jj. at 
2. ': ' . 

6 HCI notes that the United States Oepa~~ent or Justice has written to 
each or the Bell Operat1n& C~panies (BOCs), expressins ·concern that 
the BOCs will impose restrictions which exceed the requirements· ot the 
Allocation ~· HCI Petition at n.2. · 

. ~-. 

- 4 -



3. HC! contend~ that, not onll does Bell Atlantic require ~rrormance 
beyond th<tt which It provides, 1t ~s no authority to i11po.st Juct'l a 
restriction or 1nt~rstate telecommuntcatlona services. Jd, HCI submits 
that tr Bell Atlantic w1shes to chanse any or the requ1re11ent.J. ot the 
Allocation Order, it should reqtu~st that the Commlsslon lnatttute a 
rulemaklng. Jd~at ~-

8. Sprint also contends that Bell Atlantic has P.~ceeded its authority. 
Sprint asserts that Bell Atlantic does not adequately explain what It means 
by "emersency call handllng." Sprlnt Petition at 2. Sprint deems it 
unlikely that callers sel!kini emergency assistance would contact th~ IC, and 
notes that the United States Department or Ju~tlce has proposed .to al.low the 
BOCs to complete lnterLATA 911 calls. Jg. & n.1 (citing Motion ot the 
United States for a Waiver or the Mod1f1catton or Flnal Judgment To Per11it 
the BOCs To Provide HultlLATA 911 Service, D, D.C., C.A. No. 92-0192, . filed 
Nov. 17, 1988). S1milarly, Sprint argues that because Bell Atlantic tails 
to define "as:31stance to the. handicapped," .Lnterested ICs cannot ·assess . the 
CO$tS and benerlts or providing such services. ~· at 3. · 

8. In addition, Sprint contends that Bell Atlantic is not the proper 
arbiter of the ICs' appropriate response tlme. ~· at 3-4. Sprint further 
argues that the IC should not have to identify itself at the beginning of 
each call, since such identlfh:ation is not standard industry p·ractice and 
since many credit card calls can be processed automatically without a 
prerecorded computer announcement identiryinl the presubseribed carrier. 
Id. at 5. In addition, Sprint argues that Bell Atlantic's identification 
requirement is superfluous, since the Q~tober 1! Order requ~res the BOCs 
to tdentiry the presubscrlbed IC on their pay telephones. J.g_. Sprint also 
objects to the requlre~nt that it provide rate announcements. ~. at 5-6. 

9. Bell Atlantic responds that the criteria lt has proposed are 
reasonable. Bell Atlantic submits that all Bell Atlantic payphones display 
its logo and list its subsidiaries, and it observes that no petit1oner 
claims that the petitioner cannot satlsry the ohallensed requ1ren:e(lts. Bell 
Atlantic Reply at 1-2. Bell Atlantic argues that its limitation ot prices 

• to the highest rates charsed by a dominant carrier was ~andated by the 
Commission for business and residential presubscr1pt1on. !a· at 2 (cltlna 
Allocation Order, 10! FCC 2d at 934), Bell Atlantic also notes that the 
price llmltat'IOn'""ts not a prerequisite to a carrier's lncll.lsion :on the 
ballot, but 1s a condition tor participation in the allocation pr.oc.ess •. Id. 
at n.3. ,. . . , .. . . 

10. In addition, Bell Atlantic submits that callers should be able to 
expect that thetr Bell Atlantic calling cards will be accepted at Bell 
Atlantic payphones 1 . and notes tha~ AT&T ~lready honors the Bell Atlantic 
callln& card and that HCI has announced plan, to do so. ll· at 3, Bell 
Atlantic also maintains that the operator service criteria lt speo1f1es will 
curb end user complaints, which it contends will 1110st. likely be directed at 
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Bell Atlantic. Id. Bell Atlanttc adds that the 1dentlt1cat1on requirement 
ls one or the--standards pr~lsated by the Operator Service Provider• of 
America, and notes that Bell Atlantic and AT•T meet thll standard. ~· at 
3·4, Bell Atlantic contends that end users have the r1sht to know Which 
carriers the end users art usln&, and arcuet that instruction plaCards 
placed on payphones could be re110ved or defaced. H· at It • n.9. Bell 
Atlantic similarly defends rate announcements as protectin& end usera trom 
the exorbitant charces imS)Qsed by some compant... H· at. lt-5. · 

11. Bell Atlantic rurther explains that its requirement that carriers 
be equipped to handle emersency calls aandates that carriers bt able to 
complete calls to emer&ency locations such as hOspitals and pollee 1tatlons 
or to transfer such calls to the BOC operator. ld. at 5. Bell A~lantlc 
also states that tts assistance to the handicapped requirement meant helping 
a disabled person place a call. Id, In addlt1on, Bell Atlantio atserts 
that lts five-second response tLDe ls~ed on that ot the pre-dlvestlture 
Bell System and that which Bell Atlantic imposes upon ltselt. jt. at 5-6. 
Bell Atlantic notes that the 10-second response time recorded bJ HCI 
represents total call setup tlme, not the response ttlle ror the total 
operator system, whlch ls the subJect ot the tive-second requirement. Id. 
at6n.16, -

8 • Be llSou th 

1. In General 

12. BellSouth introduces wpreselectlon" into its payphone plan to 
denote the period or time during which compliance with the court's Order 
does not permit observance or IC notltlcation requlr~ents stated ln the 
Commission's Allocation ~.7 BellSouth states that preselection, a 
retroactive ballot1n& and allocatton pro~~dure, applies to public and 
seml-publ!c pay telephOnes served by end offl~s converted to equal access 
on or before March 31, 1989. BellSouth D6J at 2. BellSouth avers that 
other public and semi-public pay telephones will be included in its oncotns 

• implementation schedule for equal access conversion. JS. 
2. Contentions or the Parties 

13. On DeeeCiber 7, 1988, International .Telecharge, Inc. ( ITI) t.Ued a 
petition to reject or suspend and lnvestl&ate BellSouth Transmittal 204. 
MCI filed a petition to suspend and i~vestlsate Transmittal 204 on December 
8. BellSouth replied on December 19.6 

7 Invest1sat1on or Access an~ Divestiture Related Tartrrs, Memorandum 
Opinion and Ordtr, 101 FCC 2d 911 (1985) (Allocation~). 



14. HCI araues that the 9el1South presubscrlptlon plan is oontrary to 
the Allocation Order in that it docs not provide tor 90 days between 
balloting ·and -conversion or the end office but proposes to implement its 
plan on February 1, 1969, rather than April 1, 1969. MCI Petition at 3-~. 
MCI contends that the 90-day walt1ng period would allow carriers adequately 
to market their services to premises owners and submits that BellSouth's 
expedited l~plementat1on would unra1rly favor AT&T. 1[. at 3-•· HCI 
further obJects to BellSouth's distinguishing between Rpreselectlon" and 
"presubsorlption" as unsupported by the Allocation ~· g. at n. 11. 

15. ITI argues that BellSouth falls to include in its tari rr all of 
the relevant practlces and regulations it included in the version or lts 
plan tiled with the court. ITI Petition at 5•7. Basin& its contentions 
on the plan filed with the court, ITI deems unlawfUl the requirement that 
participating ICs obtain state cert1f1catton to carry intraatate traffic. 
12· at 7-8. lTI argues that the state certification requirement would 
benerit AT&T at the expense of smaller carriers like it~elr, and that the 
requirement is not included in the ~ocation Order. ~· at 9. · 

16. ITI further contends that the BellSouth plan to limit 
participants' rates to those of the "dominant" carrier is unlawtul, since 
charges assessed by non-dominant ICs are presumptively lawful. ~. at 10. 
lTI notes that supporters of this requirement have arcued that it 1s 
Justified by an erratum to the !!!2cation Order which etates that 
non-dominant carriers receivin& interexchange traffic through allocation 
could not charge rates for services which exceeded those charsed "by a 
dominant 1nteruchange carrier for MTS-type servfce without the customer's 
consent." ~· at 11 (citing Investigation or Access and Divestiture Related 
Tariffs, CC Docket No. 83-1145, Phase I, Erratum to June 12, 1985, 
Memorandum Opinion and Order, Mimeo No. 5337, released June 24, 1985). ITI 
contends, however, that the laniUage or that erratum refers to allocated 
customers, not presubscribed customers. ~· at 11-12. ITI asserts that 
such a rate restriction would alter the Commission's rules regardin& the 
rate.s or non-dominant carriers and thus should only be consider·ed via a 

·.rulemak1ns proceeding. JS. at 11, 12. ln addition, ITt asserts that a 
carrier's rates may not be arbitrarily ~led to those of another carrier. 
1&· at 13 (cit1ns Aetna Insurance~ ~· Hyde, 275 U.S. 44Q, 447 (1928)). 

8 On January 9, 1989, NTS tiled comments regarding Transmittal 204. 
BellSouth responded to the NTS o~~ents on January 24. Becau~e NTS 
filed its comments arter the plead1n& cycle had closed, and si~ce NTS 
raises no issues beyond those already advanced by petitioners,, we do 
not con31der the NTS comments. · 
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17. ITI further submit~ that only a few ICs are able to te~1nate 
collect international calls. Id. at 13-14. In addition, ITl object• to the 
restriction that part1olpat1na lCs cannot share information reeardins 
premises owners' names and addresses wlth outside ~arketins starr. ~· at 
1~. ITt contends that this restr\ctlon llmlts the ~rketlns effortl ot ITt 
and other smaller non-dom!nant lCs. Id. lTI doubts that these data are 
proprietary since AT&T already has such Tnror~at1on due to 1tl •onopoly 
status. ~· at 15. 

18. BellSouth, 1n response to ITI, contends that neither the 
Communications Act nor the Commission•• rules require that a carrier include 
in its tariff every provlslon related to a serv1oe ofterins. BellSouth 
Reply at 4-5. In addition, 8ellSouth asserts that the Commission has 
recognized the authority ot the states to regulate intrastate services or 
alternative operator services (AOS) providers. !£. at 6 (citing Letter from 
Chairman, Federal Communications Commission, to Chairman, Committee on 
Ener5y and Con~erce, U.S. House or Reprts~ntattves, May 2, 1988). BellSouth 
also deems insurrtclent ITI's argument that state restrictions may hinder 
its marketing errorts, and not~s that the Commission has recognized that any 
state regulation ~y somehow burden entry into the marketplace. ~1· at 7 
(citing People ot the State or California v. Federal Communications Comm'n, 
798 F.2d 1515, 1519 (D.C. Clr. 1986)). BellSouth further as$erts that, 
und~r its plan becau3e state certlrication is a prerequisite only to the 
delivery of pay telephone traffic, it BaY be obtalned aft~r ballotinc but 
before implementation of equal access. !&· at n.13. 

19. In addition, BellSouth argues that its rate limitation is 
supported by the Allocation ~. and notes that it applies this 
requirement to allocated customers but not presubscrtbed customers. ~· at 
10 n.18. BellSouth also contends that the requirement that carriers be able 
to process international traffic imposes no sisnificant hardship on ICs and 
that impairment of international service would be detrimental to the public 
lnt~rest. ~· at 11. In addition, BellSouth contends that lt will allow 
release of subscriber 1nrormatlon to outside marketing agents as lona as the 
designated agent wtll assume the same responsibilities for use and 

• protection of proprietary data as are required ot the IC. ~· at 12. 
BellSouth submits that removing all restrictions trom release or customer 
data would enable COCOT providers to sol1clt spec1r1c customers so as to 
increase their share or the payphone market. ·I&· at 13. 

20. Moreover, BellSouth contends, the 90-day requirement or the 
Allocation ~ only referred to the interval between bal1ot1na and 
conversion or the end. office to equal access and. therefore does not apply 
to end offices already converted such as those n~ ln question. !g. at 14. 
BellSouth asserts that 1ts payphone proposal flts within ~he retroactive 
bllllng provisions of the Allocation ~. ~hich estab~ish an interval ot 
30 days between the mailing or ballots and t.plementatlon of changes of the 
primary IC. }&. (citing Allocation Order, 101 FCC 2d.at 932). Furthermore, 
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BellSouth notes, the Common Carrier Bureau rejected the same argument when 
advanc~d by MCI in relation to US West's pay telephone plan. JS.9 

c.~ 

21. SWB's payphone tariff, which 1s unopposed, proposes to ballot 
locations which have converted to equal access or have committed to do so 
berore June 1, 1989. SWB plans to 1ncl~de other end offices 1n.1ta onaolna 
ballot and allocation schedule tor business and residential customers. SWB 
O&J at 1-2. Like the proposals or the other DOCs, the SWB plan leaves the 
choice of IC to tr.e premises owner, or "a&ent" or the end user. J..!l. at 1 .. 1. 
SWB's plan Is similar to the US Wast plan, which becam~ errect1ve as 
scheduled. 10 

D. ~ york !!14 New gngland 

1. In Cenoral 

22. New York and New England propose to make available ror purchase by 
ICs customer name and address lists, which include the blllin1 and working 
telephone numbers or the publJc telephones located on their property. New 
York D&J at 4; New En&land D&J at q, New York and New England will also 
provide interLATA trartlc data by premises ror each public teleph~ne, New 
York D&J at 4; New Eniland D&J at q-5. They a~sert that payphones located 
on New ¥ork Telephone and New England Telephone premises will be allocated 
amons carriers ln the same manner as other pay telephones tor which a 
presubscrtbed carrier has not been chosen durlns the balloting process. New 
York D&J at 5; New England D&J at 5. 

23. New York and New England require, amen& other th!n&s, that 
partlcipatins ICs must aceept calls made with a New York or a New En&land 
callin& card, must not char,e a rat~ hisher than the hishest rate charged 
by the dominant IC tor l!ke HTS-type services without the payphone end 
user's consent, and must comply with all applicaole federal, state, and 

9 This issue· is moot. On January ~. 1989, the court issued an Order 
which stated that no pay telephone customer shall be converted prior to 
90 days arter ballots were mailed ·to that customer, or April 11 1989, 
whichever ls later. United States v. Western Electrlo Co., C.A. No. 
8~-0192, Order (D. D.C. Jan. ~. 1989). · ·· · 

10 ~ Mountain States Telephone and Telegraph Company, Northwestern Bell 
Telephone Company, and Pacific Northwest Bell Telephone Company, Tarift 
F.C.C. No. 1·, Transmittal Nos. 17ij and 210, DA 88-1886, Order, released 
Dec. 7, 1988. 
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local regulat1¢ns. New York D&J at 7; New Eneland D&J at 7-8. The New York 
and New Enaland plans also provide that carr·lers participatinl in the 
allocation process must, amons other things, not impose any tixed monthly 
or nonrecurring ohar&es to allocated premises owners without thtlr con1ont~ 

~. Contentions or the Parties 

24. On ~cember 27, AT&T petitioned to suspend and investtsato New 
York Transmittal 947. Also on December 27, ITl and United Artists Operator 
Services Corporation (UAOSC) tiled petitions to reject or auapond and 
investigate Transmittal 947, and NTS filed tor partial ·rejection of the 
tariff. In addition, AT&T tiled a petition to SU$pend and 1nvestlsate New 
England Transmtttal 960. ITI and UAOSC petitioned to reject or su1pend and 
investigate Transmittal 960, and NTS filed tor partial rejection. 1 New York 
and New Enaland, responding together, filed an opposition to the petitions 
on January 9, 1989. 

25. AT&T argues that the requirement that an IC must accept New 
England and New York calling cards is an impermissible bundling of tariffed 
equal access services with unresulated, untarifted b1111ns services and has 
no relation to the tartfred provision or access service. AT&T Petition at 
4. AT&T submits that the Commission has ruled improper a carrier'• attempt 
to condition provision or access on resolution or billing matters·. .!.st· at 
5 n.• (c1t1ng Southwestern Bell Telephone Company Tarttr F,C.C. No. 68, 
Transmittal No. 1613 1 OA 88-318, released Har .• 9, 1988, at para. 8). In 
addition, AT&T argues that the pr!ce restriction imposed by New York and 
New Ensland would lead to "ant1compet1t1ve and arbitrary price celllncs." 
~. at 5-6. AT&T contends that New York and New Encland have no legitimate 
interest ln overseeing the rates chareed by ICs, and submits that a 
"dominant" IC does not exist. ~. at 6 & n.•. 

26. ITI submits that, by vir;cue or the proposed prictng restriction, 
New York and New Ensland errect1vely usurp the Commission's authoritJ and 
attempt to regulate the rates of non-dominant carriers. li· at 5-6. ITI 
argues that the BOCs may not restrict the tlexlbllity or non-dominant 
carriers by setting both BOC rates for validation and billing and collection 
services and the ICs' rates ror pay t~lephone service. ~. at 6. It the 
Commission's rules r·egardtng non-dominant carriers are to be chan&od, ITI 
contends, those rules must be ehanaed .via a rulemak1ng and not a tarttr 

11 While all petitioners filed separately regarding the New York and New 
England tariffs, the two pleadlns~ filed by each petitioner are 
substantially similar. As a result, references to a party's petition 
opposing the New York and New England taritta will be to the petition 
asainst the New England tariff unless otherwise noted. · 
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proceeding. Id. at 7. Furthermore, ITI asserts, thi' restriction is 
inconsistent With the mandate that rates cannot be conriscatory and 
matnta1ns that a carrier's rates may not be arbitrarily tlfd to those 
char&e.j by another carrier. ~· (c1t1n& ~ Ins,;rance Co. !• !W!!• 275 
u.s. 440, 4~7 (1928)}. 

27. ITI also questions t~A relevancy ot the erratum to the Allocation 
~· lTI ariues that the errat~ to the Allocation Ordtr ret~rred only 
to allocated customers and 1s thub not applicable to preaubtcr1pt1on. ~· 
at 6. ITt additionally observes that the erratum applied to HTS-type rates 
and to customers, not end u3ers. 1£. at 9. In the payphone presubscrlptlon 
s1tuat1on, ITt oont~nds, the premises owner, not the end user, 11 the IC's 
customer. ~· ITI notes t~t the Allocation ~ prohibita the imposition 
or a non-recurring charge on asstsned customers without their consent. It 
argues that "customer" cannot denote "end UHr" 1n this ln.etance because end 
users or pay telephones are transient and can therefore be a1seeaed noth1na 
but non-recurrina charges. jf. at 10, Nor can an IC atve a transient end 
user or a payphone 30 days' notice or a chanae 1n criteria as required ln 
the Allocation ~. lTI malntalns. ~· FurtheMhore, JTI contends, lt the 
erratum is 1nt.er·preted to 11m1t rates to the KI'S-type rate. char&ed by the 
dominant carrier, all payphone providers would v1olat. the Allocation ~ 
because all opet·ator-assisted payphone calls are billed at rates hl&her than 
MTS-type rates. ~· at 11. 

28. ITI also doubts that a "dominant carrier" exlsts in light of 
changes in the pay telephone marketplace, and questions how carriers will 
determine end user consent. ~· at 11·12. lTl postulates that end user 
consent could ~ Inferred by the end user'• decision to place a call over a 
payphone clearly labeled with the identity or the IC. ~· at 1~. In 
additlon, ITI contends that the presubscrlptlon process ls not the 
appropriate vehicle by which to entorce IC compliance with state 
cert1f1catton, a~ that only the Cacum1ss1on is empowered to l.mpose such a 
restriction. Id. at 15 n.6. lTl assert3 that the atate certification 
restr lct1on r'i'Vors AT&T to the detriment or smaller IC•. lsi.· at 17 • 

• Furthermore, ITI arsues, this type ot restriction ls not included ln the 
Allocation ~' which the October 1! Order dictated should aovern 
payphone ballotin& and allocation. .!.!!· at "fi:i2' ITI alao asserts that 
the Allocation ~dJU: does not requlrt that part1c1pat1n& ICs be able to 
ter•lnate international calls. l£. at 19. Because the New York and New 
En&land plans requ!re that all carriers be able to handle international and 
collect calls, ITI argues, New York and New England BU$t intend that 
part1c1pattns ICs should be equ1pped to handle international collect calls, 
a coroplicated task ln light or billing differences between countries. j&. 

12 See Octob~r 14 Order at 3. 
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29. UAOSC contends that the rate limitation proposed by Ntw York and 
New Enaland would unlawfully lnted'ere wlth the states' reg•Jhtton or 
intrastate communications, since that restriction applies to lntr~otate 
lnterLATA and lntraLATA calls as well as interstate oalls. UAOSC Petition 
(NYT) at 3-4. UAOSC notes that the New York Public Service Commltalon is 
currently cons1der1nc whether a rate limitation should be adopted tor AOS 
providers operat1ns ln New York. UAOSC Petition (NYT) at 4. U~OSC further 
contends that the plan proposed by Ne~ York and New England contllcte with 
the Allocation Order ln that the prloe limitation mentioned in the erratum 
to th~rder refers-to allocated customers, not presubscrlbed customers. 
UAOSC Petition (NrT) at, 5 & n.3. 

30. UAOSC also olatas that by referrins to "the dominant" IC ln its 
tariff rather than "a dominant" lC as used in the Allocation Order, New York 
narrows the Commission's plan. UAOSC Petition (NYT) at 7.. UAOSC claims 
that the proposed rate l1•1tat1on would impose aubstantlal burdens on 
smaller ICs, such as forotna them to adopt dirferent rate tables and rate 
structures for interstate, intrastate 1nterLATA, and intrastate 1ntraLATA 
traffic depending upon which carrier ls the dominant carrier 1n each or 
those Jur.18d1ct1ons. .IS· at 1.13 Even lt the smaller carrters could ~ke 
such changes, UAOSC maintains, lt may not be cost ttte~tive for .euch 
carriers to adopt one set of rates for payphone end users and ditferent 
rates for other end users. 

31. NTS submits that the erratum to the !llocation ~applies only 
to assigned customers, not those who are presubsoribed, NTS Petition at 
2-3. In add1t1on, NTS notes that the Allocation ~ requires the consent 
or the customer to exceed the price limitation, while the New York and New 
England proposal requires the consent of the end user. lS· at 3. In the 
public telephone situation, NTS contends, the custo~r 1s not the end user 
but the premises owner. ld. NTS further contends that the rate limitation 
may ensure the continued dominance of AT&T, and argues that extension or 
the rate limitation to presubscrlption should only take place atter careful 

• consideration 1n the context or a full public hear ins. li· at It, It 
observes that N\'NEX has argued to the court that callers tr011. ·non-allocated 
payphones should be treated like callers fra. allocated bus1nes5 and 
residential phones since neither has agreed tn advance ·to· use a certain 
carrier. 1St· at 5. NTS argues that _this 1s inaccura~e s1n.c~ the end. user, 
althoush he or she 1s not the presubsorlbed .Party,. will be .ad~quately 

:;• 

13 UAOSC presumes that Ne~ York Telephone would be deemed the dominant 
carrier in New York, but notes that New York Telephone .aintalns 
different rate schedules for the different New York lATAs. UAOSC 
Pet1tlon (NYT) at 8. 
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informed of the 1d~nt1 ty of the pr~.-;ub.scribed carrier and will tutve the 
chance to make another ohotoe. 

32. NTS also questions what constitutes consent in the payphone 
aituation and matnta1ns that th~ requisite consent should be stvtn by the 
premises owner. ~· at 6-7. If end user consent is required, NTS argues, 
consent should be inferred in that the caller has received reasonable 
nottflcation of the identity or the IC to which the payphone. ls 
presubscrlbed and has been informod or his or her ability to obt•in rate 
information. ~. In addition, NTS submits that the Commission 1hould not 
establish payphone presubsorlption guidelines vla these tariff proceedings 
due to the lack or unltorm1ty among the BOCs. ~· at 8-9. 

33. In their jolnt opposltlon, New York and New Ensland araue that the 
prlcin& restriction they propo8e is necessary to protect customers from 
excessively high rates. New York and New England assert that the United 
States District Court for the 013trlct of Columbia noted ln its ]!comber ll 
~IDQ£!~~14 that end users or presubscribed and .allocate~ payphones. are 
akin to allocated business and residential customers and thus need a1.m1lar 
protection against excessive rates. New York and New England Opposition 
at 3. New York and New England submit that the Commission and some states 
have acknowledged the que,tlonable pricing practices or AOS companies. 1&· 
at 4 & n.5. New York and New England also argue that s1noe NYNEX provides 
carriers with the data necessary to validate calls ~de with a ~NEX calling 
card, ICs sh01Jld be required to accept such calls from NYNEX payphones~. H· 
at 5. Failure to do so, they argue, would lead to customer conrusion and 
dissatisfaction. 1£. 

34. In addition, New York and Hew England observe that, while the 
December £1 Memorandum held that a carrier may not require that a~ IC be 
state certitied or have applied tor certir1cat1on as a condition to· being 
listed on the ballot, the court recognized that a carrier must obtain state 
cert!t'ication or transfer calls to a certHied carrl.er In order t.o provide 
presubscrlbed payphone service. J&. at 5-6. New York and New England note 

• that the court ordered the BOCs t.o allocate any pay telephones that are 
presubscribed to a carrier that has falled to make arransements to provide 
intrastate interLATA sorv1ce by the time presubscriptlon is 1~plemented. 
ll· at 6. Those BOCs assert that their state certifloation requirement 
comports with the court's holdlns.because 1t applies to the commencement ot 
service and not to the ballotins process. ~· New York and New Enaland 
also argue that their tariff• do not require the IC to terminate 
international collect calls, but merely require that the IC allow tor the 

14 Unlt.ed States v. Wester·n Electric, C.A. No. 82-0192, Memorandum, issued 
Dee. 23, 1988 (December~ Memorandu~). 

- 13 -



completion or or1s1nat1ns international calls either directly or via 
transfer to another carrier. 

E. !.n:!~ll.!£h 

1. In Ceneral 

35. Ameritech believes that the restrictions its plan imposes are 
necessary tor both presubscrlbed and allocated payphones because "{t]he 
carrier choice or the premises owner may not be 1n the best interest or the 
pay telephone us~r." Ameritech D&J at 1. Like the payphone presubscr1pt1on 
plans or other BOCs, Amerltech's plan includes a rate restriction tied to 
the rates of the dominant IC, a state certification requirement, and an 
tdentlfication requirement. jS. at 1-2. Amer1tech also requires, amQnl 
other thtnss, that the IC arranse for receipt or calls with the LATA or 
orisln and that the tc subscribe to FCD access service ln the end ottlce 
where the payphone ls located. ~. at 2. lmerltech states that such a 
requirement 1s necessary because 1t cannot provide lnterLATA service and 
because presubscrlption 1s only available with FGD, ~. Amerltech turther 
provides that IC~ must accept charge card, collect, and third number calls 
so as to "minimize the difference between the procedures ror intraLATA and 
lntertATA calls," and that ICs honoring Ameritech callin& cards must do so 
on an automated basis in a manner equivalent to that used by Amerltech tor 
1ts 1ntraLATA trarrtc. ~· In addition, Ameritech requires that ICs use 
Automatic Number Identif1oat1on (ANI) to record the telephone number or the 
originating station instead of askini the end user, ~· 

2. Contentions of the Parties 

36. On January 12, 1989, AT&T and MCI tiled petitions to suspend and 
investlsate Transmittal 251. Al~o on January 12, ITI and OSPA tiled 
petitions to reject in part or suspend and 1nvestisate the ~erttech tarltt, 
and NTS filed a petition tor partial rejection. ~er1tech tiled 1ts 
opposition to these petitions on January 26. 

37. AT&T opposes Amerltech's price limitation, ar;uing: 

Such artificial restrictions on the factors, such as price, that 
differentiate the ·orter1nas or competing carriers have nothins to 
do with a LEe's provision ot aceess services, and represent an 
unwarranted intrusion into the competlttve lnterexchanse aarket 
by a. LEC that has no legitimate interest ln overseeins (ICs') 
rates. · :: . 

AT&T Pet1t1on at 3. AT&T further argues that lt would be dlscr1m!natory tor 
Amerlteoh to deny equal access to an lC which does not abide by its prlclns 
policies, ~· Moreover, AT&T asserts, lC rates and services are not matters 
to be discerned via a tEC's access tariff', Ml,. · · 



38. MCI opposes Amcr1tech's requirement ror automated valldatton vf 
its calling card and contends that ICs should be allowed to prooi~l BOC 
calling cards 1n any way they choose. HCI Petition at 3. MCI further 
submits that Amer1tech should Mak~ clear ln 1ts tariff that carrltrl are not 
required to accept Ameritech's card. ~· at n.5. Similarly, MCI arsues 
that Ameritech may not dictate how ICs will accept charge card, collect, 
and third number calls, and may not force ICs to use ANI. Id. at 3--· In 
addition, HCI notes that the United States District Court-ror the District 
ot Columbia has held that state certification requirements ln the 80C pay 
telephone proposals should be deleted. ~. at 4-5 (citins De~~!b!t £l 
~andum). P'lnally, HCI malnta!ns, regardless or the tact. t at the 
Allocation Order imposed price limitations on only allocated cu1tomers, 
Ameritech haSinot justified its proposed pricing restriction. Ig. at 5. 

39. lTI also opposes Amerltech's pricing restriction as an attempt to 
regulate the rates charged by non-dominant carriers in violation of' the 
Commission's Rules. lTI Petition at 3-~. ITI submits that thls issue 
would be more appr·opriately addressed in the context of a rulemakins 
proceedln& and does not belong in a carrier's tariff. Is!.· at If •. ITI 
further argues that such a restriction is inconsistent with the principle 
that rates must not be cont1soatory but must be calculated so that a carrier 
may recover its costs and earn a reasonable return. jg. at 5. As a result, 
ITI submtts, a carrier's rates may not be restrlc_t.ed to those assessed by 
another carrier. J&. (citing Aetna Insurance £2. !· Hyde, 275 U.S. 440, 447 
(1928)). ITI further observes that Ameritech's charges tor access, 
validation, and btlltng and collection may account for half or the oharge 
for a given call, and thererore contends that the lCs must be afforded 
reasonable rate flexibility. ![. lTI also asserts that the erratum to the 
Allocation ~ applied only to allocated custorr.ers and deems the 
definition or "dominant carrier" unclear. ld. at 6-8. lTl fUrther 
questions the determination of end user consent in the payphone context. 
g. at 9. 

40. In addition, ITI objects to Ameritech's state cert1f1cat1on 
requirement and reiterates the ar,~nts 1~ raised reiardinl the state 
certiflcatlon provisions of' New York and New £ncland. .!9,. at 10-12. . ITI 
also opposes the Ameritech provision which mandates that ICs must subscribe 
to FCO in the end office where the payphone · ls located. ITI .Questions 
whether this proposed requirement means that an IC must establish 1ts own 
FGD factllties as opposed to the current industry practice or relylnl on 
shared or resold facilities to access local exchanges, ~· at 13. It so, 
ITI asserts, the provision ls d1scr1m1natory because AT&T is the only IC no~ 
able to comply. 1£. Similarly, IT! maintains that since ANI 1s not always 
available with shared or resold FGD service, Ame.ritech's ANI requirement 
favors AT&T. Id. at 14. ITI further contends that Amerltech has offered 
no reason why-res cannot choose their own methods of' accepting credit card, 
collect, and third n~~ber calls. lTI also finds Ameritech's lansuase 
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regard t ns autorr.ated acc~ptance or 1 ts calling cards amb Jsuous, and opposes 
Amertteeh's 1dentlf1catlon requirement as beyond its authority. ~· at 
14-15. 

41. ITI then objects to a moratorium on release or preml''' owner 
1nrormat1on which 1s not included 1n Amerlteoh's tariff t111n& bUt does 
appear in lts payphone presubscrlptlon plan. ITl notes that the Amtrltech 
plan prohibits IC release or premises owners' names and addres••• with 
outside marketing staff unle$S the lC enters into a license agreement. ~· 
at 15-16. lTI as~erts that it must employ outside marketlns starr. ln order 
to compete ror premises owners, and maintains that ~erltech's llmltatlon 
1s not relevant to the presubsor1pt1on process. ~· at 16-17. ITI doubts 
that premises owner data are proprletary since AT&T already possealfl this 
information. ~·at 17 n.17,l5 · 

42. NTS opposes Amerltech's rate 11m1tat1on, and araues that the 
errat~ to the Allo~at1on Q~ only applied to presubscr1bed customers. 
NTS Petition at 2-3. NTS fUrther observes that the All9cat1on Order 
required the consent of the customer lf an JC exceeds the rate cap and that 
Amer1tech reQuires the consent or the payphon. user or caller. l!!· at 3. 
NTS asserts that the customer or a pay telephone 1s the premises owner and 
not the caller. ~· at 3. NTS further maintains that imposition or a rate 
l1mltatlon based on AT&T's rat~s "runs the risk of enshrining AT&T as a 
price leader,K ld. at ij, NTS also disputes Amerltech's argument likening 
payphone end users to allocated customers, especlally since· the end user 
wlll be alet·ted to the identity ot the presubscribed carrier and wlll have 
the opportunity to make another choice. ~. at s. NTS further submit• that 
consent should be interred where the caller has been notlfled of the name of' 
the IC and has been instructed how to obtain rate tnrormatlon via a placard 
on the phone. ~· at 6-7. NTS also contends that, due to tht lack or 
uniformity among the BOCs, the rate les!tation issue should be addres1ed on 
a national basis in the context or 1 rulemaklni proceeding. 1£. at 8-9. 

15 lTI also notes that Amerltech has obJected to a pro~1slon contained in 
the agreements between ITI and premises owners whereby public payphonts 
may be replaced with COCOTs, and that Amer1tech aa1ntalns that ITI 
wants usage data for this purpose and not to facilitate 
presubscr1pt1on. ITI asserts that Amerltech thus "impermissibly tl~s" 
presubsor1pt1on to the replacement or payphones ~rely because they 
appear in the same asreement, and requests the ~mmisslon to declare 
such conduct a violation or the Communications Act, ITI Petition at 16 
n.15. We conclude that the at·gument ITI raises 1s outside the scope or 
this proceedlns. .. · · 
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~3. OSPA also notes that the price ltm1 tat ion in the All!J·~at1on Order 
applied only to alloc~~ed customers. ~SPA Petition at 7. OSPA turther 
ass~t·ts that the 1dentlficat1on requirement is ~yond Amerltech'l authority. 
and obJects to the ~tat~ eertlflcatlon requir~~ent. 1£. at 7-8. OSPA then 
contends that the provision regarding acceptance or credit card. collect. 
and third number calls is vague and does not comply with the Allocation 
~· Id. at 8-9. OSPA ar&ues that it the BOCs wbh to eMpand the 
Commission's presubscriptlon ru!e.s, they .shoiJld pet!t.lon tor a rultM~akins 
prooceding. ~. at 9-10. 

44. While Ameritech concedes that the Allocation Qr~ applied only to 
assigned customers, it argues that the price limitation described in that 
Order should extend to the payphona presubscrlption procett. Ameritech 
as:serts that payphor.e end users are assigned customers since the end 
users are assigned to an IC by thP. premises owner. A~rltech Opposition at 
7. An:er 1 tech submits that the er.d user ot a payphone 1s even more de~rvlng 
of pr·otect lon than is the allocated bus !ness or res ldential user because 
payphone users receive no ballots and because the IC will be chosen by the 
premises owner, who ~ay have interests whlch conflict with those or the end 
user. ~· at 7-8. Amer1tech further assert~ that the ever-increastns rates 
of non-dominant can·ters, as well as surcharges imposed by premises owners, 

·could lead to abuse or the presubscription process. M· at 9~11. 

~5. Ameritech also obser~es that credit card, collect, and third-party 
calls are part of HTS service, thereby providing a proper frame or reference 
for the rate limitation. !£. at 12. In addition, Ameritech arsues that 
the type of customer consent required by its prictns limitation need not be 
written consent, but must be more than inferred consent. M· at 13~15. 
Aroeritech proposes that the Commission require a ~tatement that the charse 
for the call being placed will exceed the highest tariffed rate that applies 
to stmllar calls. ~· at 15. lt notes that carriers that object may avoid 
the requirement by maintaining rates below those or the dominant carrier • 
.!2.· at n.32. 

46. In response to the December il H§!Orandum regard1n& state 
certitloatlon. Ameriteeh asserts that it will consider its state 
certitlcation requirement met if a carrier that is not certified arranges to 
transrer intrastate calls to a state-certified IC. Id. at 16. Ameritech 
also asserts that the NECA provlslon·reJected by the C~lssion. which is 
cited by ITI, would have prevented an end user from presubscr1b1ns his or 
her line to an IC that carries only interstate traft1c. 'Id. at 16-17. 
Amerltech notes that the NECA tarlf'f would have restricted an entire class 
or end users ·- those whose calls were virtually all interstate, ~. at 17. 
In thls proceeding, Amerite~h argues, the customers ln question are 
transient and a substantial amo~nt or traf'fic tr011 its pay telephones 1s 
1n:rastate. jS. If its state cert1f'1catlon requirement ls not permitted, 
Amerl tech oontends, lntr·astate call~ from some public payphones might be 
blocked, leading to end user conru~ion that damages the reputation or 
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Ameritech, Jd, at 17-18. Ameritech further notes that, while the 
Allocation Order addressed only interstate 1ervlce, Its proposal noceetarily 
tnvo!ves intrastate service because it purports to ellmlnate the current 
practice or routin& all calls, both interstate and intrastate, to ATlT. 1!• 
at 19-20. 

I 
47. Althoueh it will be affixing placards to the race ot itt pay 

telephon~s which name the primary lC, Ameritech submits, the requirement 
that ICs provide a recorded message will further alert the caller, will 
benefit v1sually-1mpa1red end users, and will compensate tor potential 
deracement or the placards. .!!!· at 23-24. In addltlon, AmerJ.tech notes 
that the provtslon in its tariff that ICs accept char&e card, collect, and 
third number charge arransoments is not really a requirement but is 1 
description or pay telephone presubscrlptlon. Id. at 2q-2s. Amoriteoh 
further ar6ues that the requirements that ICi use ANI and automated 
acceptance of the A~er1tech callln& card are extension~ ot the notion that 
ICs should strive to minimize the differences between lntra~ATA and 
inter~ATA procedures. ld. at 25-26. Amer1tech contends that these 
requi re:nents are necessary -ro red,Jce customer confusion and thereby protect 
its reputation. ![. at 26. Amer1tech emphasizes that .carriers are not 
expected to eliminate all differer.ces, and notes that interexohanse carriers 
may offer any additional billins arran&eMents they choose, such as bank 
credit cards, even though such arr&nsements are not presently accepted by 
Amer 1 tech. _!&. 

48. Moreover, Amer·itech asserts, its ANI requirement does not favor 
AT&T. Ameritech submits that the requirement applies to all lCs and will 
prevent erroneous billlns 1t the number or the payphone ls obscured or tht 
user is visually-impaired. Id. at 27. It contends t~At the ANI requirement 
should not prove diffieul~ tor an IC since it is part of FCD servlct and 
the lC must have ordered FOD to recelvt undesi&nated 1nterLATA payphone 
trafric. !g. Similarly, Amerttech arsues that the requirement that all 
carriers accepting 1ts call1ns card do so by automated means applies equally 
to all carriers, and is necessary to protect ~rltech'a reputation. Id. 
at 28. Amerltech also observes that automated calltns card procedures 

• prever.t the misuse which could result if persons other than the caller 
overhear the caller clvlns an operator his or her callin& card number. li· 

~9. Ameritech also ass~rts that its requirement that a .Carrier obtain 
FGD in the end orrtoes where Its payphones are located ls appropriate since 
use or FCA and FCB would necessitate tho dlalin& or additional .di&lts. ~. 
at 29. Ameriteeh responds to lTI's arsument that lts requirement·would 
preclude reliance on shared or resold factlltles by observing that it has 
arranged with ITt to route ITI calls to another IC's.~runk sroup via .end 
offlce tao111tles. ~· at 29-30. Amer1tech notes that lTI ~aereby will 
subscr,lbe t.o FGD but need not construct its own fac111tle.s. ~· at 30 • 

. · ... ··· ·. 
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50. Amerltech further argues that lts restrlcttona on release or 
premises owner 1nformatlon ensures that such data will not be uatd for 
purposes unrelated to the presubsoriptton process. ~· It note• that 1t 
has asreed to provide lnterlATA traffic data for each or its payphones by 
location once the IC completes a license aareement. 14· at 31. ~erltech 
also permits lCs to release the information to outside ~rketlnc agents (who 
are not also pay telephone providers) as lons as the asents aver that the 
data will be used solely for purposes of presubscr1pt1on. l.s!· Amerltech 
observes that the court dented ITI's motion for a rehearlna re&ardlna thls 
issue, and argues that it does not already provide AT&T with acsresated 
premises owner data. 1!· at 32 & n.58. 

F. Pacific~ Nevada 

1. In Oeneral16 

51. Pacific introduces "preselection" 1nto lts payphone plan 
applicable to public and semi-public pay telephones served by end offices 
converted to equal access on or befo~e April 1, 1989. Pacific D&J at 1. 
Pacific avers that other QUbltc and sem1-publ1o pay telephones will be 
included in· its onio1n1 imple~ntatlon schedule for equal aooess conversion. 
l!!· 

2. ConEents of the Parties 

52. On January 17, 19e9, HTS submitted a letter opposins the Pac1flc 
plan, and ITI filed a petition to reject or suspend and investigate the 
tariff. Pac1f1c submitted 1t• reply to the 171 petition on February 1.17 

53. NTS notes that the Pacific tariff does not contain any express 
conditions on IC participation 1n pay telephone presubscriptlon, but asserts 
that the Pacific plan filed with the United States District Court for the 
District or Columb!a mandates that ICs ~y not charce more than 110 percent 
of the dominant carrier's rates. NTS Letter at 1-2. NTS araues that Pacific 

.should place 1n its tariff any conditions it intends to impose on 
part1ctpat1ng ICs. JS. at 3. If Pacific amends its proposal to include 

16 Because the Pacific and Nevada tariffs are ·vlrtuaily identicai, all 
references ~de herein will refer to the Pacific tariff. 

17 Pacific asserts that its reply co~ents were tiled late because it did 
not become aware ot ITt's petltion until January 27. Pacific notes 
that the petition was served via first class mail to the wrons Pacirio 
Bell executive. See Pacifie Motion To Accept Late Filed Reply, tiled 
Feb. 1, 1989. 
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the rate restriction, NTS submits, it will oppose the Pac1f1o tariff, ~· 

54. ITI incorporates by referer1ee tho araum~nt~ lt rattod in its 
petition asalnst the BellSouth payphone tartrr (except re&ardtns tht use or 
premises owner information, which has not been re1tr!ettd by Paclflo). ITI 
Petition at 2. l'fi contends that Pacific's tarU't falls to atatllt all of 
the restrictions Pact ftc plans to impr;st on part1c1pat1ns ICs t1nce 111any 
11mitat1ons were included ln the pay telephone plan Pacific filed with the 
court. ~· at 3, ITl objects to some reatr1ctlons contained in Pacific's 
plan for the san~ reasons it opposed similar requirements proposed by other 
BOCs, particularly the state certlf1cat1on requirement, the limitation of 
rates to not more than 10 percent above those or the dominant carder, and 
the r~qu1rement that ICs be able to handle collect international ealls. j&. 
at 4. ITI rurther notes that, like Ameritech, Paoltlc mandates that an IC 
must order FGD directly from the LEC and that the lC must identify itself to 
the end user berore he or ~he is assessed any oharae. ~· at 5. ITI 
reiterates the arguments it made in opposition to these provls1ons ot the 
Amerlt~ch tir1rr. ~· at 5·6, 

55. The Pactr1c reply states that it will tile tariff revisions to 
incorporate the re9trlctions it proposes to place on participating ICs. 
Paciflc Reply at 3. Pactflo plans to require (1) that ICe be able to offer 
ser·vice to any point within the continental United States; {2) that ICs do 
not impose any fixed monthly or non-recurring charses on the allocated 
premises owner without his or her consent; (3) that ICs accept the Pacific 
Bell or the Nevada Bell calllng card; (4) ·that· ICs charae rates for 
1ntortATA intrastate calls that do not exceed those of the dominant carrier 
by more than 10 percent; (5) that !Cs order Pacific's PGD servlces; (6) that 
ICs have their own access customer name abbreviations (ACNAs) and carrier 
identification codes (CICs); (7) that the ICs be ANI and screen code 
sensitive; (8) that ICs provide international oalllns on their own or 
through a reseller or that they make arrange~nta with another carrier to 
provide such service; (9) that ICs accept collect and third number billin& 
arraneeruents; (tO) that ICs identlry themselves to'end users before any 
charges are incurred; and (11) that IC~ complJ with all applicable ·state 

• and federal regulation~. _!g. at 3-9.18 ·. 

56. Paclflc as~erts that its nationwide service requirement 1s 
necessary because pay telephone pr-mlses owners, not end users, will be 
making the presubscriptlon choice. ld. at •· Pacific also cla~s that its 
restriction regarding fixed llOnthly or non-recurring charaes protects 

18 

. ' 

Pacific and Nevada have ·since amended their tariffs to include IC 
restrictions via Transmittal No. 1401 and Transmittal No. 79, 
respectively. 

. ... ! ... 
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premls~s owners who fa11 to preSl•bscribP.. M· at 4-5. In addit.l<m, Pacific 
submits that lts calling card requ1rerr.ent 1s necessary to avoJ<t customer 
confusion and dlssat!sfactlon ·since approximately 50 p4rcent of 
o~r·ator-ass1sted traffic Involves callln& cards. .!.S!· at 5-6 (citing 
~~~~~at 3, 9-10). Pac1ftc also argues that its rate limltation 
1s more flexible t~~n that established in the Allocation Qrdet 1n that lt 
permits ICs to charie up to 10 percent above the dominant carrier's rates, 
but asserts that it still protects end users rr~ exorbitant oharses, !g. 
at 6. Pao1fic contends that the prloe l1m1tat1on should apply to both 
allocated and presubscrlbed pay telephones because the premises owner, who 
makes the presubscrtption declslon, has interests different from those of 
the end user. Id. at 6-7. 

57. Pacific further ass~rta that its FGD requirement mirrors that of 
the Allocation Or~, and ar3ues that its ACNA and CIC reQulrements are 
necessary to assure proper end office translations, rout1na, and application 
of access charges. ~· at 7. Pacific also notes that ICs must be ANI and 
screen code sensitive because some pay telephones use specialized screening 
to minimize fraud. ~· at 7-8. Regarding lnternat1onal service, Pacific 
notes that there ls a slgnlfteant demand in Calltornl~ and Nevada for the 
ability to place international calls from pay telephones. ~· at 8. In 
addition, Pacific submits that because many end users opt to place collect 
and third-number-billed calls rather than calling card calls, ICs should 
be prepared to accept such arrangements. !g. at 8-9. Pacific also observes 
that, although each or its pay telephones will carry a placard 1dent1fy1n& 
the presubser1bed IC, its 1dentif1catlon reQuirement is necessary because 
such placards might be vandal I zed. ,!g. at 9. Finally, Pacl fie contends 
that ICs must be required to comply with state and federal regulations 
"to prott!ct end users and preftltse owners troaa be1ns forced to deal with 
entitles that refuse to comply with applicable laws and regulations." ~. 

Ill. DISCUSSION 

58. The majority of the payphone presubscr1pt1on tariffs now under 
consideration contain various 1nterexchanae carrier restrictions. These 

• restrictions include, for example, requlrementa that ICs charge rates no 
higher than those of the domlr•ant carrier. obtain state cert1ticatton, 
accept 80C calllns cards, and process international calls. Other matters 
raised by petitioners include the definition ot customer consent. the 
release or premises owner information, and the imposition of service quality 
requirements (particularly the 5-seeond response time mandated by Bell 
Atlantic). In addition to these tariffed restrictions, lt ls evident that 
certain LECs anticipate imposing interexchange carrier restrictions that are 
not de.scdbed ln thel r tariffs. 

59. Upon extens!ve review of the proposed restrictions and related 
pleadings, the Common Carrier Bureau finds that these requirements do not 
constitute Just and reaso~able regulations and theretore are unlawful under 
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the provisions or Section 201(a) or the Act. We al.so conclude that such 
provisions were not contentplated by the Commission's !!location Order, whlch 
stated that the LE:Cs should determine presubscr1pt1on procedures-for pay 
telephones "and intorm the [ICs] ot their decis1on.n19 The Comm1a3lon, 1o 
calling ror the d~velopn.ent or payphone presubscription procedures by the 
LECs, did not contemplate the 1mpo:t1t1on by the L!Ca or broad restrlotions 
upon the choice ot 1nter~xchange earr1ers or LEC-1mpoaed restrlctlona upon 
Lnterexchange carrier rates or practices. US West correctly.interpreted 
thls llmtted reference to payphone presubscrlptlon by tlltng a tar1tt which 
does not tmpose ~rtad re~tr~lnts on partlcipeting 1es.20 Because SWB and 
BellSouth have done the same, we are accepting the SWB and BellSouth tariffs 
without suspension or investigation. All other payphone presubscription 
tariffs und~r consideration in thts Order ar• rejected. 

60. The Conwisslon and this Bureau have prev1ou5ly rejected 
restrictions on customers' use ot services. For example, the Comm1sslon's 
M!rJ:~ Decl:!l,2Q.21 ordered AT&T to modify its tar1tf so as not to 
prohlblt use of an interconnection device. The CQmmlsslon based lts finding 
on the holding in the Hush-A-Phont ~cis1on22 "wherein it was held that 
tariffs cannot be sustained which impose an unwarranted interrer$nCe with 
the telephone subscriber's right reasonably to use his telephone 1n ways 
which are privately beneficial without bein& publicly detrimental. 1123 
Similarly, this Bureau's ~~ ~ ~ ~ concluded that the LECs' 
imposition of use restrictions which permitted only certain access llnes to 
be used for WATS, or re$tr1cted the type or ~ount of traffic to be 
transmitted over any spec1~1 access line "violate the intent and purpose of 
the access charge rules. "2~ 

19 !112£a~!o~ Q~, 101 FCC 2d at 932. 

20 ~ Mountain States Telephone and Telegraph Company, Northwestern Dell 
Telephone Company, and Pac1fic Northwest Bell Telephone Company, Tariff 
F.C.C. No. 1, Transmittal Nos. 174 and 210, DA 88-1886, Order, released 
Dec. 7, 1988 (~ ~~1 f!yphone ~). 

21 Use or the tarterfone Device ln Messaie Toll Telephone Serv1ce, 13 FCC 
2d 420 (1968), recon. denied, 14 fCC 2d 371 (Carterrone Decision). 

22 Hush-A-Phone Corporation v. United States, 
1956} (Hush-A-Phone Decision). 

23 £!!l~r_fqn! Decision, 13 FCC 2d at 439. 

'• 

238 F.2d 266 {D.C. C1r. 

2~ Annual 1986 Midyear Access Tariff Filings, Hemorandui'D Optnlon and 
Order, H1meo No. 4621, released Hay 20, 1986. recon. denied, 1 FCC Red 
1247 ( 1986) (Hay 20 ~ Order), · 

.• ... . .. 
• ··i. 
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61. Similar considerations lead us to conclude that the rutl'lctions 
1mpo:Nd by these p<typhone prtucr lpt lon plans are un lawrul. TM LECs are 
required, becatJSt or their obl1&at.lons as cornsnon carriers and becau114t of the 
provlslons or the Commission's accett rules, to provlde acces1 aervSct tree 
of L!C-1n1t1ated restrictions. To the e11tent that L~Cs seek to tn<l'.AIIlber the 
aer.eral avallabiltty or their aceeos services by forcin& cuttomert to abide 
by a ranse of reQuirements and re•tr1ct1ons tn order to be ellllble to 
receive the access services, the LECs are ln errect seekln& to turn 
themselves into reaulators or the manner in which the lntere~chani• carriers 
~~y utlllze access services. That respons1b1llty has not been delt&ated to 
the LECs. 

t 

62. ·LEC-imposed restrtct1ons upon users of their access sorvlces also 
create the risk that LECs will en&ender restrictions which further the L!Cs' 
own interests. For example, the reQuirement that ICs must accept SOC credit 
cards ln order to be tllglble to participate 1n the presubscrlptlon process 
would seem to have more to do with promot1ns BOC buslnesa interests than 
with deslinini reasonable presubscrlption procedures, 

63. We are not pers~aded by carrier claims that the ma~lmum rate 
restrictions for lnterexchange carriers implement the Commission's 
Allocation ~· Various petitioners have correctly noted that the 
Allocation ~ does not req~lrt lnterexchange carriers to adhere to 
particular rates to be included on the ballot. The L£Cs cannot lawfUlly 
1mpose requirements ror inclusion in the ballot that have not been mandated. 

64. Our conclusion regardina the le&ality or the LECs' proposed 
payphcne tartfrs, ho~ever, does not alter the tact that we harbor several 
concerns regard1ng the errect or pay telephone presubscr1pt1on on end user 
customers. ln fact, in a recent complaint prooeedlni reiardini AOS 
providers, this Bureau imposed carrier 1dent1fioatlon requirements slmilar 
to those proposed 1n the L£Cs' payphone tarirrs.25 That Order mandates that 
carriers identify themselves to the end user via placards on the teleph~nes 
and on line prior to assessment or cr.arges. The Bureau'· turther ordered 
carriers to provide customers with rate lnrormation upon request. Some of 

• the other restrictions proposed by the carriers are llkewis~ enforceable 
through means other than carr1er-1n1t1ated tariff restrictions. For 
example, Sections 68.4 and 68.112 of the Commission's Rules, 47 C.F.R. S§ 
68,4t 68.112 1 require that pay telephones be equlpped to assist 
hear1ns-1mpa1red end users. 

25 See TRAC v. Central Corp., tnt'l Telechar&e et al., F1le Nos. !-88-104 
"t'hr'ough E-88-108, OA 89-237, Memorandum Opinion and Order, adopted Feb. 
24, 1989. 
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IV. CONCLUSION; OROERlNG CLAU~ES 

65. The Con:I!!On Carrier Bureau has reviewed the t.arlrf tran,mlttal~, 
the supporting materials, and the pleadlnss, and we conclude that the 
tariff~ referenced herein violate Section 201(b) or the Communications Act 
and therefore mu~t be rejected. Excepted are the SWB and BellSouth t~r1ffs 1 
which will become effective as scheduled. ln the event that any c~rrler 
desires to rerile its tariff reflectln& revts1ons neces3ary to comply with 
this OrdQr, It may ~ke such a riling on 10 days' notice. For purposes of 
any such refillng, the 8ureau will consider reasonable any tar1tt provlslons 
which are cor.slstent with the provisions and procedures set torth ln the 
Commission's Order regarding presubscrlptlon or business and resl~entlal 
telephones,26 . 

66. Accordingly, IT IS ORDERED that the petition• opposing the Bell 
Atlantic Telephone Companies Tariff F.C.C. No. 1, Transmittal No. 276; New 
York Telephone Company Tariff F.C.C. No. 41, Transmittal No. 947; New 
England Telephone Company Tariff F.C.C. No •. 40, Transmittal No. 960; the 
Ameritec:h Operating Compan1e.s Tariff F.C.C. No. 2, Transmittal. No. 251; 
the Pacific Bell Telephone Company Tariff F.C,C. No. 128, Transmittal No. 
1391; and the Nevada Bell Telephone Company Tariff F.C.C. No. 1, Transmittal 
No. 73 ARE CRANTED to the extent lndlcated herein, and the tariffs ARE 
REJECTED. 

·~ 67. IT IS FURTHER ORDERED that the petitions opposlni the BellSouth 
Telephone Companies 1ar1ff F.C.C. No. 1, Transmittal No. 204 ARE DENIED. 

68. IT IS FURTHER ORDERED that the above-rirerenced companies whose 
tariff filinss are reJected SHALL FILE tariff revisions not later than March 
15, 1989, to become effective on one day's notice, in order to remove 
reJected material from thetr tariffs. For thls purpose,· Sections 61.58 and 
61.59 of the Commission's Rules, 47 C.F.R. ff 61.58, 61.59, are waived and 

• Special Permission No. 89-189 is assigned. · .. ,, . 

26 
. ~· 

Investigation or Access and Divestiture Related ~arifts, 101 FCC 2d 911 
(1985) (Allocation~). 
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69. lT IS FURTHER ORDERED that the above-referenced companies whose 
tariff t111nss are rejected may tlle tarltt rev11lon1 retleot1ns provt•lon' 
ln compliance with this Order not later than March 15, 1989, to become 
etrect1ve on not less than 10 days' notice. For this purpose, Seotlona 
61.58 and 61.59 or the Commisslon'a Rules, '? c.r.R. tt 61.58, 61.59, are 
walved and Special Per.lsslon No. 89-190 ls asslsned. 

FEDERAL COMMUNICATIONS COMMISSION 

./.:b. . .;.I · 11-. .,,l. 
Gerald Brock 
Chiet, Common Carrier Bureau 
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Detore the 
FEDERAL COtHJJIICl!ICJIS CCHUSIICII 

Va.sbincton, o.c. 205SII 

In the Hatter of 

TE~ECOMKUNICATIONS RESEARCH AND 
ACTION CENTER AND CONSUMER ACTION 

Complainants, 

v. 

CENTRAL CORPORATION 
INTERNATIONAL TELECHARGE, INC.; 
NATI'ONAL TELEPHONE SERVICES, INC.; 
PAYLIN£ SYSTEMS, INC.; AND 
TELESPHERE NETWORK, INC. 

Oetendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
> File No. 1-88-104 
> File No. 1-88-105 
) Flle No. !-88·106 
> Ftle No. 1-88-107 
) Flle No. £·88-108 
) 
) 

MEMORAND!JM OPUII91! AJID ORDg 

DA 89·237 

Adopted February 24, 1989; Released February 27, 1989 

By the Chief, Common Carrier Bureau: 

I. INTRODUCTION 

1. We have before us a formal complaint tiled by 
Telecommunications Research and Action Center ("TRAC") and Conaumer Action 
("CA") (together "TRAC/CA"), two not-tor-protlt consumer advocacy groups 1 
against the above-named providers or alternative operator services (AOS). • 

1 The defendants referred to herein are u follows: Cenerr.l Corpo ... a': 
("Central"); International Telecharse, tno. ("ITI"); National Telepr:e~;t 
Services, Inc. ("NTS")i Paylint S1stems, Inc. ("Payl1ne")i and 
Ttlesphere Network, Inc. ("Telesphere"). In addition to defendants' 
answers, other plead1nss rued 1n this matter 1nclude: a Motion eo 
Respond in Consolidated Hanner and Clarity Pleadlnl Schedule, a Motion to 
F1le Late Pleadina Schedule, a Motion to File Lat~ Plead1na, a Reply to 
Answers to Complaint and Petition to Revoke Authotlty to Operat~. ' 
Motlon to File Corrected Copy, and a Corrected Copy of eht ~~,~~ . 
Answers to Complaint and Petition to Revoke Authority to Operate f~eQ 

EXHIBIT C 
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The complainants request that the Commission find the defendant AOS companies 
to be dominant carriers, revoke any operatins authority under which the 
Defendants are operatins, oraer them to cease and desist fro• offering 
service, and f!nd that the rate1 and practices or the defendants art unjust 
and unreasonable in violation of Section 201(b) of the Act. For tht reasons 
set forth below, the complaint 1s cranted in part and denied in part. 

II. BACKGROUND 

2. ThiJ complaint srows out of the activities or a new ••sment or 
the partially dereculated telecommunications induttry, the "alternative 
operator services•, or "AOS" providers' industry,2 ~ndeed, Commission policy 
encourage~ the entry or new competitors in i~erstate and international 
service markets. This open entry policy provides competitive prices and 
stimulates the introduction or innovative new ser lee and consume~ options. 
Generally, AOS companies lease long distance 11nes rom interexchanse carriers 
and combine that transport element w1tn their own operata~ serv1ce1. The 
AOS companies then enter into agreement• with ~lient c~panies, called "call 
aggregators", whO typically are hotels, motois, hospitals, universities, 
airports, and other businesses and orsanizat1ons ~hat have telephones 
available to transient users. Under the~tgreements, the call aggregator's 
customers are automatically connected to t e AOS provide~ when they make 
certain operator assisted long distan calls.3 In the ease or such 
agreements, the telephones on the call al&resator•s premises are said to be 
"presubscribed" to the particular AOS coiP.ny. 

3. An AOS company's operato~services are aenerally associated with 
"0•" calls, !.:.L.• collect, thir;arty billed, and credit card calls 

/I 
by TRAC/CA; an Opposition t~ TRAC/CA's Motion to Reply in Consolidated 
Hanner and Clarity Plea 1 Schedule, and a Motion to Dismiss filed by 
Telesphere. TRAC/C s Motions were granted on September 13, 1988. 
Order, DA 88·1 • trlnally, the State or Connectlcut Otrice ot Conaumer 
Counsel tiled a Petition to Intervene on Aucust 31, 1988 tor the purpose 
ot monitortna the proceeding. We grant the motion. 

2 As the AOS industry has grown, some participants have objected to the 
term "alternative" since it 1mplles, they argue, that their companies are 
defined only 1n the context ot betnc an alternative to AT&T. In 
response, they have urged the substitution or the acrony11 "OSP" (tor 
"operator service provider") tor AOS. WhUe not1ns the concerns or those 
members ot the indu•try who prefer the ter• "OSP" industry, the more 
prevalent AOS acrony• wW be used in this proceedln1. 

3 AOS provider• 111ay also provide operator services tor other interexchanse 
carriers under contract. 
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.. 
(1nclud4ns calls made with telephone company callinc cardJ and maJor credit 
carda). For the servicea they provide, each AOS company charses ita own 
rates, which 1n addition to a return on investment are alle&edly .de11sned to 
recover the costs of leasing the underlytns lons·distance transport, plus 
their own costs or prov1dins the operator assistance. ~ocal e~chanae carriers 
("LECs") aenerally b1ll customers and collect payments f'or AOS companies ln 
accordance with contracts between the AOS provider and the LEC or, ln some 
instances, under intrastate rate schedules. Calls billed to a telephone 
company calling card wtll of'~en appear on the user's monthly telephone bill. 
Calls billed to a bank or consumer credit card (e.a. Mast~rCard, Vis&, etc.) 
appear on that credit eard bill rather than on a monthly telephone bill. 

-· In the aftermath of' ~he AT&T diveltiturt and the onso1ng 
chan&es in re&ulation of the telecommunication• industry, con1~ers have 
understandably nperlenced a· certain amount of' contusion as the traditional 
ways or obtatnins and uains telephone service have slven way to the sudden 
appearance or new options and alternatives in an increasinllY 90mpetitive 
environment. So too has the advent or AOS brousht with it its. share of 
contusion and complaints. The Commission has received a larse number or 
informal complaints involvins AOS carriers, many ot which involve the 
defendant companies. In many cases, consumers claim they were not 
adequately informed by the call assregator or the AOS provider that their call 
would be handled by an AOS company or what charses would be incurred. In 
other instances, consumers complain that they were unaware or th~ existence 
of numerou~ AOS companies as opposed to traditional service providfrt. Since 
each AOS company charses its own 1ndtv1dual rates, even when the caller uses 
another telephone company's calllns card, and because or the rat~ var

5
tat1ons 

that may result from technical anomalies such as "call splash1ns", aome 
consumers have expressed surprise and confusion over thetr bills. Alons with 
complaints about rate levels and improper blllins, other informal .complaints 
have arisen rrom the practice of "call blockinl"·& In short, ca~l blocking 

4 While the complaints only address "0•" calls, the !.saau and remecltes are 
equally applicable to "1•" calls, which include caU. troa co:lfl operated 
telephones wn1ch are paid ln casn, so-called "=ant paid" telephone calls. 

5 Call splashlnc occurs when a caller requests a tranafer troa an AOS 
company operator to hia preferred interexchanse carrier. Since the call 
is handed ott to the preferred carrier in the city where the AOS 
company's operations center and sw1tch are located, the point from which 
the call will be billed will often be ditttrent trom the caller's 
or1s1nat1n& location, and the call may be bWed at a rate dUTerent than 
the caller may na~e anticipated. 

6 Call blockinl refers to the process Qf screening the calls dialed f'rom 
the presubscribed telephone tor certain prede~ermined numbers, and 
preventing or "blocking" the completion or calLI which would allow the 
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and splashing, coupled with the fact that ~ny AOS companies chars• rates 
hi&her than AT&T, have led to consumer dissatisfaction with some of the AOS 
providers and, in turn, to complaints such a., the instant one. 

III. CONTENTIONS 

5. The complainants, relyinc principally on the Commission's 
orders in the Competitive Ctrr1er proceeding? argue that the defendant AOS 
companies fit the Commission's der1n1t1on or a firm with market power and 
therefore should be resulated as dominant carriers. As dominant carriers, 
complainants contend, the defendants are prov1d1na servicea without the 
requi~ite authorization pursuant to Section 214 of the Communications Act, 
47 U.S.C. § 214~ and should be o~dered immediately to cease and desist from 
provid1nc such service. Complainants advance two arauments in support of 
their claim ot market power. First, complainants cite what they perceive as 
the inability of market forces to constrain AOS rate1 and practices. They 
argue that because or a lack or tactual information end-usera art unable to 

caller to reach a long distance telephone company duterent trom the AOS 
company. 

7 Policy and Rules Concernins Rates for Co11Pet1tive eo-on Carrier Services 
and Facilities Authorization: Notice or Inquiry and Proposed Rulemaking, 
77 FCC 2d 308 ( 1979) ( .. Notice"); First Repore and Order, 85 FCC 2d 1 
(1980) ("First Competitive Carrier Order"); Further Notice or Proposed 
Rulemakins, 8~ FCC 2d 445 ( 1981) ("Further Notice"); Second Report and 
Order, 91 FCC 2d 59 ( 1982) ("Stcond Competlt1Vt Carrier Repgrt"), recon. 
denied, 93 FCC 2cl 59 (1983); Fourth Re ort and r er, 95 FCC 2d 55~ 
C 1983) ("Fourth Competitive Carrier Ordtr:" ; Fifth Re ort and Or r, 98 
FCC 2d 1191 ( 1§81f) ("Ftrth Com&iet1t1ve Carrier r er" ; Sixth Reeort and 
Order, 99 FCC 2d 1020, ~acated and remanded sub no•., HCI v. rcc, 765 
F .2d 1186 (D.C. C1r. 1985). 

8 Section 2111 provides in pertinent part: 

No carrier shall undertake the construction or a new 
line or ot an extention of any line, or shall acquire 
or operate any line, or extension thereof, or shall 
ensaae in tran.smissioa over or by mean.s of tuch 
additional or extended line, unless and until there 
shall first have been obtained fro• the Comm1$11on a 
cert1t1cate that the pretent or tuture public 
convenience and necessity require or will require the 
construction, or operation, or construction and 
operation, of such adc:11tional or extended line. 
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make market decisions as to which carrier to use 1n certain circumstances 
and thus the defendants are able to charge prices abOve thole ot their 
underlying carrier, ~· AT&T, HCI and US Sprint, without lo1tns market share 
in these o1rcumstances. Second, the complainants alleae t~at the ability 
ot the AOS providers and their eall aggregators to control the racil1t1es 
where calls are routed (i.e., the PBX equipment on the call asaregators' 
premises) and encase 1n call blockins clearly ettablithes that the 
defendants possess market power. C1t1n& the Commission'• f&llt Competitive 
Carrier Order, the complainants contend that the exercise o control by the 
detendents ov~r these bottleneck facilities is prima raclt evidence or their 
market power.9 

6. As a separate but related matter, the complainants assert that 
the rates charged by defendants are exhorb1tant and therefore unJust and 
unreasonable in violation ot Section 201 ot the Ccmmun1cat1ons Act, 47 U.S.C. 
§ 201.10 Complainants contend, in effect, that the Comaission e1tablished a 
standard 1n Competitive Carr1tr which provides that the underlyina carriers' 
rates operate as a "Just and reaJonable" ce111na on the resellera' rates and 
that a reseller may not price its serv1cea above the underlylna carrier. 11 
Complainants ar&ue that since the rates cbar&ed by the detendants are in 
excess or those charsed by AT&T, they must be round to be unjust and 
unreasonable within the meanina ot Section 201. 

1. An adJunct or complainants' market power contention is the 
claim that call splashing and call block1na are unreasonable practices. 
They contend that because AOS providers typically tall to identity themselves 
or notify consumers that they will pay rates higher than ATlT's, the effect 
ot these practices is to leave uninformed or captive cons~rs12 with no 

9 First Competitive Carrier Order at 21. 

10 Section 201(b) provides that: 

All charaes, practices, classifications, and 
regulations tor and in connection with such 
c:ommunica tions service shall be Just and reasonable, 
and any such charse, practice, class1ticat1on, or 
resula tion that is unJust or unreasonable 1a hereby 
declared to be unlawM. · · 

11 Complaint at para. 15. 

12 The Complainants matnta1n that any susaestton that the ~ormed consumer 
can tind another telephone is not teasible. The Collpla1nants state that 
it u virtually impossible tor many consu11ers <.hospital~zed patients, 
college stud en t:s in a dor111 where all telephones are pr~subscribed to 
the AOS service, etc.) to aaln access to a non-presubscr1bed telephone. 
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practical alternative but to pay the hlgher rate~. The Complainants arsue 
that such practices are contrary to the publlc interest and provide adequate 
grounds to revoke the operat1ns authority ot the defendants. 

8. The arguments advanced by the various defendants in response 
to the complainants' allesations are tor the .est part identical ln their 
essentials. Therefore we will summarize the arsument1 as it they were part 
or the same pleadinc. Insofar as individual defendants set forth unique 
arauments, they are treated individually. The cen~ral thrust or the 
defendants' collective response is that: 

1. 

2. 

3. 

they are not dominant carriers, since none ot 
the. possess market power over any bottleneck 
tac1lity;13 

no case has been made that their rates are 
unjust or unreasonable;14 and 

they either do not engage in the practices 
that are alleced to be unlawtul, or ln those 
limited instances 1n which they do, 1uch 
practices are not unJust or unreasonable.15 

Moreover, the companies affirmatively assert that their presence in the 
marketplace is pro-competitive and that they now provide or are develop1nc and 
will soon provide innovative services that AT&T does not provide, auch as 
the use ot

6 
bank credit cards, multilinrual operators, voice meaaasins and 

voice mail. 1 

Complaint at para. 22. 

13 ~. ~· ITT Answer at 16-17, Appendix A at pp. 2o-21; Payline Answer 
at 13; Tele~phere Answer at 14; NTS Answer at 16. 

14 See, e.s., Central Answer at 5; Tllesphere Anawer at 5-6; ITT Answer at 
7, 19; Pay11ne Answer at 15. 

15 NTS Answer at 11-12; Payline Answer at 17·19; ITT Answer at 20-21; 
Central Answer at •-5. 

16 Central make! the additional claim that lt is a carrier described 1n 
Section 2(b)(2) or the Communications Act, 47 u.s.c. I 152(b), and as 
such, is not subject to the Com11iss1on • s Section 2o8 complaint 
procedures. No support is provided tor their claim that they are a 
2(b)(2) carrier and we tind it to be without merit, 
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IV. DISCUSSION 

g. As an initial matter, we note that the defendant o~panies are 
resellers as defined in Competitive Carrier 17 and as such, are cl&aaified 
as non-dominant carriers under our current resulatory scheme. Our deciaion to 
classify resellert as non-dominant was based on our finding that sivtn the 
low barrier or entry into the resale industry, resale carriers. faced more 
actual and

8
potent1al competition than any other part or the telecommunications 

industry. 1 The policies adopted in Compet~tivt Carrier are intended to enable 
resellers and other non-dominant carrier• to respond to the:d•mands of a 
competitive marketplace without unnecessary reculatory constrainta. We deny 
the complaint to the extent that it requeats that we depart from the 
conclusions and policies established in Competitive Carri,r. ·Th• instant 
complaint, insofar as it seeks the reclasa1t1cation o cer~ain types or 
resellers, 1s a request tor modification ot the Commission~• rules as 
developed in the Competitive Carrier Orders. We cannot, of courst, modify our 
rules in the context of this complaint proceedins. In any event, consistent 
with the policies set forth in Competitive Carrier, we are sat1st~•d that our 
complaint process and the remedial actions set forth herein fully redress the 
complainants' srievances. r · 

~ 
10. We turn next to the lssue or alleitd unJust and unreasonable 

rates. The complainants have relied solely on the assertion that the 
defendants' rates are in excess ot rates cnarsed by AT&T, the assumed 
underlying carrier. 19 Complainants have cited no Comm1ss1on'autnor1ty to 
support their lmpl1c1t proposition that a carrier's rates can be tound "unjust 
and unreasonable" solely on the basis that they exceed the rates ot 1ome other 
carrier. The quantity and quality of services vary amon1 carriers •• do their 
underlyinl cost structures, all ot whieh could support signirican~ differences 
in rate levels. Based on the record, we find no facts or arsuments which 
would be legally sufficient to sustain a tindins that the dereodants• rates 

17 

18 

19 

t 

The Second Competittva Order defines resellers as those carr!ers which do 
not own any transmission tacilitles but obtain basic communication• 
services from underly1ns carriers for resale purposes. 91 F~C 2d at 70. 

First Competitive Carrier Order at 29. 

we note that complainants have not placed any apec1!1c 1nfprmation into 
the record resard1ns the identification ot underly1ns carr1,rs, but have 
as3umed in most cases that it ~ AT&T. 
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are unjust and unreasonable within the contemplation or Sect1on 201 of the 
Act,20 

11. Finally, we address the complainants' alle&ations or unjust and 
unreasonable practices on the part ot the defendants in their prov1e1on of AOS 
services. Part or the rationale underly1ns the Commlss1on'• decision in 
Competitive Carrier eo relieve resellers and other non-dominant carriers from 
unnecessary and counterproductive rerulatory constraints was the reeosnition 
that competitive forces in the marketplace would ensure compliance with the 
Communications Act.21 The Commission round that, in seneral, carriers with 
little or no market power were incapable ot charsins rates or engas1nr in 
practices which contravene the "Just an4 reatonable" requirements of the 
Act.22 In relievina non-dominant carriers from tariff fil1ns requirements, 
the Commission acknowledsed that Title II or the Act serves as a primary means 
to ensure that consumers are provided access to necessary information and 
to ensure ~bat the Act's objective ot just and reaaonable rates and practices 
were met. 3 The Commission emphasized, however, that in the event 
marketplace forces prove to be 1nadequateA remedial actions as may be 
necessary to protect the public may be taken.~~ 

20 Contrary to complainants' contention, the Commi.Siion did not establU!h a 
standard in the Second Comeet1t1ve Carrier Order which requires that 
resellers price their services at a level no hisher than the underly1n1 
carrier's rates. Rather, the Commission noted that the underlying 
carrier's rates, which are constrained by Sections 201-205 ot the Act, 
would effectively cUseipHne a reseller's rates because, it "a reseller 
were to set its price above the rates or the underlyins carrier or 
compet1ns carriers, its customers would be expected to mtcrate to these 
other services." Second Competitive Carrier Order at 69. We flnd that 
the basis of the "AOS proble•" is not their rates per se, but the 
practices involving laclt or notice and blockinc that restrict a 
custoaer's ability to "mlcrate to these other services [ot competinc 
carriers)", u we contemplated 1n the COIII)et1t1ve Carrier proceeding. It 
is these restrictive practices that we proscribe 1n this Order. 

21 First Competitive Carrier Order at 20. 

22 JA. 

23 Second Competitive Carrier Order at 70-71. Section 203(a) ot the Ace 
~'equires co•1110n carriers, with 11Jnitad exceptions, "to tUe and keep open 
for puol1o inspection" schedules showins all charaes tor interstate and 
foretsn wire or radio communieat.ions. 

2~ ..!.£. a10 70. 
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12. Therefore, in addressing complainants' allesations regarding 
the defendants' practices, we place particular importance on those statements 
in the record which describe the nature and level ot consumer information 
that the respective defendant companies have provided to the1r 
caller/customers. We are also aware ot the volume ot informal com~laints the 
Bureau has received that confirm the existence ot many of the problems that 
are at 1ssue here.25 We are particularly concerned wlth the current practices 
or some of the defendant AOS companies resardins con1umer disclosure, call 
bloekin& and call splashins. These practices distort and impede the operation 
or a tully competitive operator serv1cts industry. Arter consideration or 
the arguments and evidence advanced by the parties to this proceedina, we are 
persuaded that the practice ot call blockins, coupled with a failure to 
prov1de adequate consumer 1nfor~tion, 1s unjust and unreasonable in violation 
ot Section 201(b) of the Act. We recosnize that some ot the defendant AOS 
companies deny engaging in such practices20 and find the record unclear with 
respect to spec1t1c practices or each company. Nevertheless, we will require 
that to the extent that the defendant AOS companies encase in the practices 
we find unreasonable herein, they ~st adopt certain revised procedures with 
respect to consumer notice and call blockina. Moreover, compliance by any 
other operator service providers with the requirements set forth below will 
constitute an absolute defense to complaints based on the allegations 
addressed in this Order. 

13. In order to carry out the policies of the Commission's 
Competlt1ve Carrier decisions and to eli~inate the unreasonable practices 

1 
identified above, we order three specific torma ot reliet. First, th~1{ 
defendant AOS companies must provide consumer information to their customer if 
in the form ot tent cards, phone stickers, or some other form of printed 
documentation that can be placed on, or in close proximity to, all 
presubscribed phones. These materials shall set forth the company's identity 
(name, address and a customer service number tor receipt of further 
information) as well as information to the effect the company's rates will 
be quoted on customer request. Contracts w1th call af!recators must contain 
provisions regulrins aggresators to display these mater~Is on, or in · close . 
roxi ttv to. all resubscrlbid telephones. tn addition, the defendants must 

amend existing contra • 
e e endan s will bear primary responsibility for the implementation or 

the above-specified form of notice, and must make reasonable efforts to a~sure 
such implementation within sixty (60) days ot the etfective date ot t~ 
Order. 

25 The Bureau's Informal Complaints and Public Inquiries Branch has received 
approximately two thousand complaints and inquiries regarding AOS rates 
and practices since January 1988. 

26 ~' ~· Central Answer at ~; ITI Answer at 5. 
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15. While the defendant companies, with one except1on,29 deny that 
they block calls, it ls c1e1r from the information available to us that call 
blocking in fact occurs.30 Frequently, contracts between an AOS provider 
and its customer provide or permit call blockina by the customer. We find 
that call blockina ot telephones presubscribed to the detendant AOS providers ~p\~~ 
or other carriers is an unlawtul pra~tice. Accordingly, we order the ~\~ /'' 
defendants to discontinue this practice 1lllllledlately tTh !!~e!.,..2dllJ!tD.WIWiL..II~~ -:?' 

their contracts w1th call a re ators to prohibit call blockina 

27 See Central Answer at s. Brandinc u the process or procedure u.wd by 
a carrier, in tnu case the AOS provider, to identity itstlt to every 
person who uses its aerv1ce. 

28 & .!.:.!.:.• Payline Amswer at 22; Telesphere Answer at 18. 

29 .§tt, NTS Answer at 20. 

30 Set, !..:.~.:.• Telesphere 's Answer at 111, where Ttlesphere stattl that 
Telesphere "does not control the handline ot calls by call agsresator.s" 
and NTS' Answer at 16, where NTS states that "it does not block calls 
that reach its network" and that 1t "does not request or require call 
assresators that are its customers to block calls made to other carriers 
and divert th• to m." 

31 
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32 See, NTS Answer at 18. 

33 E'ay'line Answer at 17-19. 

·34 

35 

36 

Payline Answer at 19. 

We note that NTS tiled with the Com111.ss1on a petition seeking a 
Commission declaration that AT&T be required to establ~ throush ratesJ 
for transferred calls and a division or charaes as a solution to call 
splashtna. See "Petition for Order to Require AT&T to Establish a 
Throuah Ratear.ct Reasonable Division of Charges," File No. ENF-89-02, 
tiled November 15, 1988. We are 1n no way preJud&ina our review ot 
the positions set torth in that proceedtna. 

Many or the problems associated with call splashing may be eliminated 
when call blockin& ceases, since customers will be able to dial their 
carrier of choice directly. 

- 1, -
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in the 

V. CONCL.USION 

we find in this order that the practices identified 
namely, parasraphs 12, 13, 14 and '5 constitute 

\9. These remedies, taken collectively, should assure that 
sufficient information and options will be made available to consumers in 
order to facilitate informed decisionmaking. The consumer should be the key 
determinant of which companies in the operator services industry thrive and 
which companies do not succeed. Ir the consumer concludes that some or all of 
these companies provide services that they want, the industry will expand 
and be financially sound. The steps taken in this Order will permit those 
consumer choices to be made soundly and rationally. 

20. Accordinsly, IT IS ORDERED, pursuant to the provisions of 
sections 4(i), 4(J), 201(b), and 208 of the Communications Act, as amended, 47 
u.s.c. SS 154(i), 154(J), 201(b) and 208, and pursuant to authority delegated 
in Section 0.291 ot the Commission Rules, 47 C.F.R. t 0.291, that the 
"Complaint and Petition to Revoke Authority to Operate," flled by 
Telecommunications Research and Action Center and Cons~r Action on July 
26, 1988, IS GRANTED TO THE EXTENT INDICATED HEREIN AND DENIED IN ALL OTHER 
RESPEC'l'S. 

21. IT lS FURTHER ORDERED, that the "Petition to Intervene" tiled 
on behalt or the State ot Connecticut Office of Consumer Action IS GRANTED. 
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22. IT IS FURTH£R ORD£RED that the po11c1es and proctdures se~ 
forth and adopted herein shall become ettect1vt thirty C30) days from the 
release ot th1s Order. 

FEDERAL COMMUNICATIONS COMMISSION 

-~~ 
Ctrald ll"ock 
Chltt, Common Carrier Bureau 
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Easy Access Dialing Carrier Selection Form 
CHFDH052DSA 89PUB 

- Your telephone number. ---..---'--~-
014-,23~000~ 004 

-·- ·---·-···---·--- -···--·---·--···------............ l 
i 

-
CAR-RT SORT ** 
PUBLIC COIN 
1000 APPLEGATE WAY 
ST LOUIS MO 63121 

Please choose a long-distance company to provide 
your "0 +" long-distance service for the telephone 
number listed above by checking one company 
you want from the list of companies at right. 

Sign this form and retum no 
later than: 

01/23/89 

The long-distance company you select will begin 
serving you· ·----·,···- ·· ······-·· . 04/26/89· 

CUSTOMER NOT!: 

Eny-Oi"""' .. -------... ---. v...,,._._.. ___ _...·o·· ,_ _____ ....,_ 

314-621-0115 ( )( )( ) 

EXHIBIT D 

1 
·. 

Please chec:t one selection only. 

AT&T LONG DISTANCE SERVICE 
288 
C l 1-800 KEEP ATT 

(1-800-533-7288) 

MCI "O+" SERVICE 

• ..I 

222 
C ) FOR PAY PHONE INFORMATION CALL 

1-800-444-9095 

US SPRINT PUBLICFON SERVICE 
333 
( ) 1-800-347-2500 

BOX 15981 SHAWNEE MSN KS &&215 

TEL-SHARE U.S. INC. 
330 
C ) -TRAVEL CALL-

1-800-288-9190 

DIAL U.S. 
339 
C ) A HEDGES COMPANY 

1-800-798-0115 

ITT COMMUNICATIONS SERVICES 
488 
( ) 1-800-526-3000 

AMERICAN LONG DISTANCE EXCHANGE 
540 
C ) SUPER COMMISSION PLAN 

1-800-6&9-264 7 

TELESPHERE 
555 
C ) OAKBROOK TERRACE, ILL 60181 

1-800-346-6329 

NATIONAL TELEPHONE SERVICES 
658 
( ) 1-800-365-0078 

ITI 
805 
C ) 0+ REVENUE SHARING 

1-800-888-2285 

TELECONNECT COMPANY 
835 
C l CEDAR RAPIDS, IOWA 

1-800-728-7000 

·:rill_;_.,. __ ,._..,_ .. __ ,.._ __ 

lonl swa n•"'-T-Co. IUS!- Otllce •- lw ...,Ace_ 0041•"'· ,,.. ___ .. __ if ____ ,_ __ 

.. e..,- Oielltlt· So.od IIR_T ___ _..,oflettle ______ _ ··-·-....... ---·-·1ft ____ .. 
,,...,..,.., ceftNCIM • •..,.,.... COI'IINf't, Soulft •••'"' letl ,....,.. wttf ... ..,. ...... ,_ .. -_.,_,..,... ·-·-ft.........,. ...... -., ___ _,.. . 

s••------------0•----
~ ....... tr. SWII I II-T-. lowy- Ol .. tftt 

110 lOX ..:S. - To-. r.'Z1t 




