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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

Office of the Public Counsel, 
Complainant, 

v. 

Warren County Water and Sewer 
Company and Gary L. Smith, 

Respondents. 

Case No. WC-2002-155 
(Consolidated with SC-2002-160) 

) 

AFFIDAVIT OF KIMBERLY K. BOLIN 

STATE OF MlSSOURI ) 
ss 

COUNTY OF COLE 

Kimberly K. Bolin, of lawful age and being first duly sworn deposes and states: 

1. My name is Kimberly K. Bolin. I am a Public Utility Accountant for the Office of the 
Public Counsel. 

2. Attached, hereto and made a part hereof for all purposes, is my surrebuttal testimony 
consisting of pages 1 through 10 and Schedules KKB-13 through KKB-20. 

3. 1 hereby swear and affirm that my statements contained in the attached testimony are true 
and correct to the best of my knowledge and belief. 

Subscribed and sworn to me this 24th day of April, 2002. 

KATHLEEN HARRISON 
Notary Public - State of Missouri 

County of Cole 
My Commission Expires Jan. 31, 2006 

My Commission expires January 31,2006. 

w 
Kathleen Harrison, Notary Public 



SUBREBUTTAL TESTIMONY 
OF 

KIMBERLY K. BOLIN 

1 Q- PLEASE STATE YOUR NAME AND ADDRESS. 

2 A. Kimberly Bolin, P.O. Box 7800, Jefferson City, Missoui 65102. 

9 

10 

11 

12 

13 

14 

15 

OFFICE OF THE PUBLIC COUNSEL 
V. 

WARREN COUNTY WATER AND SEWER 
GARY L. SMITE 

CASE NO. WC-2002-155 

Q. ARE YOU THE SAME KIMBERLY K. BOLIN WHO FILED DIRECT AND 

SUPPPEMENTAL DIRECT TESTIMONY IN THIS CASE? 

A. Yes. 

Q. WHAT IS TEE PURPOSE OF YOUR SURREBUTTAL TESTIMONY? 

A. The purpose of my surrebuttal testimony is to respond to the rebuttal testimony of Warren County 

Water and Sewer’s (Company) witness Gary L. Smith. 

Q. IN MR. SMITH'S REBUTTAL TESTIMONY, HE DISMISSES THE COMPANY'S 

CUSTOMER'S COMPLAINTS GIVEN IN TESTIMONY AT THE LOCAL PRE- 

HEARING AS BASELESS. PRIOR TO THIS COMPLAINT CASE AND THE 

LAST RATE INCREASE REQUEST, HAS THE OFFICE OF TEE PUBLIC 

COUNSEL (PUBLIC COUNSEL OR OPC) RECEIVED LETTERS FROM 

CUSTOMERS REGARDING THEIR CONPLAINTS CONCERNING POOR SERVICE 

AND THE QUALITY OF TEE WATER? 



SurrebuttaI Testimony of 
Kimberly K. Bolin 
Case No. WC-2002-155 

1 A. 

2 

3 

4 

5 

6 

7 

Yes, Public Counsel has received numerous complaints over the years regarding this Company. For 

example, in 1999, public Counsel received a letter from a customer who lives in Incline Village 

expressing concern with the ongoing problems he and other bad been experiencing for several 

years. This letter is attached to my testimony as Schedule KKB-13. Also, when the Company filed 

for a rate increase in 1997, Public Counsel received several customer letters regarding poor water 

quality and poor service. The following is a list of complaints voiced by the customers of Warren 

County Water and Sewer: 

8 

9 

10 

11 

12 

13 

14 

Water has a bad color and/or odor (15 complaints) 

Has no or little water pressure (6 complains) 

Sewer smells ( 1 complaint) 

15 

Mr. Smith never reads meter only estimates usage (5 complaints) 

Water stains household fixtures (7 complaints) 

Mr. Smith does not flush the water lines (4 complaints) 

Attached to my testimony as Schedule KKB-14 are copies of the letters our office received when 

the Company asked for a rate increase in 1997. 

16 Q. ON PAGE 12 OF MR. SMITH’S TESTIMONY, MR. SMITH CLAIMS THAT 

17 PRIVATE CONTRACTORS DO NOT WANT TO PERFORM HOOKUPS IN THE 

18 COMPANY’S SERVICE TERRITORY BECAUSE OF ROCK AND OTHER 

19 

20 

21 

CONSTRUCTION DIFFICULTIES. IN THE PAST HAS MR. SMITE BARRED 

CERTAIN CONTRACTORS FROM BEING ALLOWED TO INSTALL SERVICE TO 

THE SYSTEM? 

2 
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1 A. 

2 

3 

4 

5 

6 

Yes, Attached to my testimony as Schedule KKB-15 is a letter from a customer of Warren County 

Water and Sewer. The customer had received a letter from Mr. Smith, the owner of Warren County 

Water and Sewer, stating the Company was no longer allowing Turpin Trenching to install new 

service. At the local public hearing, several customers voiced complaints that other contractors 

were advised by Mr. Smith that they would have to use his company to install the sewer and water 

mains. 

7 Q. ON PAGE 19 OF MR. SMITH REBUTTAL TESTIMONY, MR. SMITE CLAIMS 

8 HE HAS ONLY HIT THREE SERVICE LINES IN ABOUT TWO YEARS AND 

9 THAT THE ELECTRIC AND PHONE COMPANIES HAVE HIT MAYBE ONE LINE 

10 

11 

IN THAT TIME PERIOD. HAS MR. SMITH CAUSED ANY DAMAGE TO 

CUIVRE RIVER ELECTRIC COOPERATIVE’S EQUIPMENT? 

12 A. 

13 

14 

Yes, page 7 of my attached schedule KKB-13, shows, that Mr. Smith was billed for damaged 

caused to two transformers and underground primary and secondary wires in March 1999. Public 

Counsel does not know for sure whether these incidents were included in Mr. Smith’s calculation. 

15 Q. 

16 

DOES THE MISSOURI PUBLIC SERVICE COMMISSION (MPSC OR 

‘COMMISSION) HAVE A PROCEDURE FOR SMALL UTILITY COMPANIES TO 

17 SEEK A RATE CHANGE WITHOUT INCURRING THE EXPENSE OF A FORMAL 

18 RATE CASE? 

19 

20 

21 

A. Yes. Commission Rule 4 CSR 240-2.200 provides a procedure for small companies to request a 

rate increase which is much less time consuming and less expensive than filing a formal rate 

increase case. 
3 
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3 

4 
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7 

8 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

MR. SMITH STATES ON PAGE 4 OF HIS REBUTTAL TESTIMONY THAT THE 

UTILITY WAS LOSING BETWEEN $10,000 AND $30,000 ANNUALY. HAS 

THE COMPANY FILED ANY APPLICATIONS FOR A RATE CHANGE UNDER 

THE COMMISSIONS SMALL COMPANY INFORMAL RATE PROCEEDING? 

Yes. The Company most recently applied for rate increases under this procedure in 1999 and in 

2001. 

WHAT WAS THE MISSOURI PUBLIC SERVICE COMMISSION STAFF'S 

(STAFF) RECOMMENDATION IN THE 1999 CASH? 

The Staff found the sewer operations needed an increase of $7,611, but the water operations were 

overearning by $16,487 annually. 

WHAT WAS THE RESULT OF THE 1999 CASH? 

Mr. Smith withdrew his request for a rate increase. 

PRIOR TO THE FILING OF 1999 RATE CASH, HAD THE COMMISSION 

APPROVED MR. SMITH'S REQUEST FOR PERMISSION TO PURCHASE AND 

INSTALL A WATER STORAGE TANK TO IMPROVE PROBLEMS WITH THE 

WATER SYSTEM? 

Yes. As Jim Merceil stated in his rebuttal testimony, the Company recognized the need for a new 

storage tank as early as 1996. Merceil testified in favor of that proposal, in Case No. WA-96-449. 

That case eventually resulted in a stipulation and agreement in which the Staff, Public Counsel, the 

Company and the Board of Trustees for Incline Village agreed, among other things, that the storage 

4 
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13 

14 
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20 
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Q. 

A. 

Q. 

A. 

tank was necessary and the Company should be allowed to obtain financing pursuant to its request 

in Case No. WR-97-271, The stipulation and agreement are contained at pages 89-94 in Schedule 

KKB-5 attached to my direct testimony. The Commission order adopting the stipulation and 

agreement is also contained in Schedule KKB-5 at pages 79-83. 

WAS THE STAFF AWARE OF THE COMPANY’S NEED FOR A NEW STORAGE 

TANK DURING 1999 INFORMAL RATE PROCEEDING? 

Yes, in fact the created a sample revenue requirement which included the estimated costs of the new 

elevated storage tank. The sample indicated that when the new storage tank was placed into service, 

the Company would be eligible for an annual increase of $12,047 for its water operations. The Staff 

stated it would recommend extending the rate case investigation beyond the 150 day time line, in 

order to provide the Company sufficient time to install the water tank. The Staff stated it would then 

perform an update (true-up) of its rate review as soon as the tank was operational. The Staff 

informed the Company in August 1999, that, after the true-up, “absent any material changes in 

operations or costs to the plant, the Staff would recommend the resulting increase in rates be 

implemented. “(See attached Schedule KKB-16) 

DID THE COMPANY FOLLOW STAFF’S RECOMMENDATION TO EXTEND THIS 

INFORMAL RATE INCREASE CASE UNTIL TEE NEW STORAGE TANK WAS 

BUILT? 

No. Sometime between December 17, 1999 and December 20, 1999, Mr. Smith decided to 

withdraw his rate increase case. On December 17, 1999 he sent a fax to Jim Merceil, (attached as 

Schedule KKB-17) stating the water tank loan was approved and he was preparing a construction 

5 
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19 

Q. 

A. 

schedule and loan details and that construction in January was likely. However, on December 20, 

1999, the Missouri public Service Commission’s Record Department received a fax from Mr. Smith 

stating he was withdrawing his informal rate increase case (See Schedule KKB-18). public Counsel 

is concerned that, in the same fax transmission, Mr. Smith stated his intention that “all customers 

outside Incline" would be served by the Company “on a non-regulated basis.” public Counsel 

believes that this statement demonstrates a disregard for the Commission’s legal obligation to 

oversee the operations of regulated utility companies. The Company does serve customers outside 

Incline Village, but those customers are within the certificated service territory. public Counsel 

believes that all utility service provided by Warren County Water and Sewer to customers is 

regulated utility service. 

ON PAGE 9 OF MR. SMITH’S REBUTTAL TESTIMONY HE CLAIMS THAT 

UTILTIY AND NON-UTILITY WORK WAS BILLED SEPARATELY AND 

EXPENSES WERE ACCOUNTED FOR SEPARATELY. WHAT WERE STAFF’S 

FINDINGS REGARDING THE COMMINGLING OF RECORDS DURING THE 

COMPANY LATEST INFORMAL RATE INCREASE CASE? 

The Staff found the records of Warren County Water and Sewer were commingled with the records 

of Gary Smith and Associates, LTD. This made th e auditing of the Company difficult if not 

impossible. The Staff was unable to track and reconcile the Company’s expenditures during its 

most recent audit of the Company. (See attached Schedule KKB-19) 

6 
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Q. 

A. 

Q. 

A. 

WHY DOES PUBLIC COUNSEL HAVE CONCERNS REGARDING THE 

COMMINGLLING OF THE REGULATED UTILITY S RECORDS WITH THE 

RECORDS OF MR. SMITH’S UNREGULATED COMPANY. GARY SMITH AND 

ASSOCIATES, LTD.? 

public Counsel is concerned about commingling of financial records because, as Mr. Smith stated at 

page 9 of his rebuttal testimony, Mr. Smith attempted to merge the regulated utility company with 

the non-regulated company. Missouri law requires that a regulated utility obtain commission 

approval before it merges with another company. Section 393.190 RSMo, provides that “every 

sales, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation 

made other than in accordance with the order of the commission authorizing same is void.” 

(Emphasis added by OPC) However, Mr. Smith did not seek Commission approval for this 

merger. 

DOES PUBLIC COUNSEL BELIEVE THAT MR. SMITH KNEW HE WAS 

REQUIRED TO OBTAIN COMMISSION APPROVAL FOR THE MERGER OF THE 

REGULATED UTILITY COMPANY WITH HIS UNREGUALTED COMPANY? 

Yes. public Counsel has several masons for believing that Mr. Smith knew he was required to 

obtain Commission approval for this merger. When Mr. Smith purchased this company (then 

known as incline Village Water and Sewer Co.) he filed an application with the Commission 

pursuant to Section 393.190 in Case No. WM-93-109. The Commission’s order approving the sale 

of the Company to Mr. Smith can be found in my direct testimony in Schedule KKH-5 at pages 67 - 

75. When Mr. Smith decided to incorporate the Company and change the name from Gary Smith 

7 
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Q. 

A. 

d/b/a Incline Village Water and Sewer Co. to Warren County Water and Sewer Company, he filed 

an application pursuan t to Section 393.190, in Case No. WA-96-449. As noted previously, the 

Commission’s Order in that case is also in Schedule KKB-5 at pages 79-83. Therefore, it appears 

that the Company is aware to the requirement of obtaining Commission approval before transferring 

the assets of the Company by sale or merger, but chose to disregard this legal requirement. 

YOU PREVIOUSLY INDICATED THAT THE COMPANY REQUESTED A RATE 

INCREASE IN 2001. PLEASE DESCRIBE THIS RATE REQUEST FOR THE 

COMMISSION. 

In a letter dated June 28, 2001, Mr. Smith applied for a rate increase pursuant to the small company 

rate increase procedure provided for in 4 CSR 240-2.200. A copy of that letter is attached to my 

surrebuttal testimony as KKB-20. At that time, the Company requested that its sewer rates be 

increased by $25,000 per year, and that its water rates be increased by $5,000 per year. In addition, 

the Company requested an “emergency” increase in sewer connection fees from $150 to $700. The 

Company also requested an increase in its water connection charges from $300 to $950. In the 

letter, the Company sought pre-approval from the Commission to increase its water rates by 

$31,250 pending the proposed installation of the long-promised water storage tank. The Company 

proposed that the Commission order that the pre-approved increase take effect “on the 1st of the 

month following said tank being placed in service.” (See Schedule KKB-20, page 3) 

8 
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1 

2 

Q- 

A. 

WHAT WAS STAFF'S RECOMMENDATION IN THIS INFORMAL RATE 

PROCEEDING? 

3 

4 

5 

6 

7 

8 

9 

The Staff found the Company’s sewer operations were under-collecting revenues of $6,782 

annually, while the water operations were over-collecting revenues of $30,057 annually. Further, 

the Staff found numerous issues with the manner regarding the management and operation of the 

Company, which are discussed in Schedule KKB-19. These concerns include issues of record- 

keeping, problems paying taxes and assessments, billing problems, and inadequacy of the service 

the Company was providing its customers. Therefore, the Staff determined that it would not be able 

to recommend any increase in rates at this time. 

10 

11 

12 

Q. 

A. 

Q. 

SINCE THE PUBLIC HEARING HAS PUBLIC COUNSEL RECEIVED ANY 

FURTHER COMPLAINTS REGARDING WARREN COUNTY WATER AND SEWER 

COMPANY'S WATER QUALITY? 

13 

14 

15 

16 

Yes, our office has received several phone calls since the public hearing regarding complaints of the 

water having a “sewer smell” and, a few days later, complaints of the water having a strong chlorine 

content. Some consumer’s have complained of bleached clothes and the water smelling Iike an 

inside swimming pool (high chlorine). 

17 IS PUBLIC COUNSEL RECOMMENDING THAT TEE OPERATIONS OF WARREN 

18 COUNTY WATER AND SEWER COMPANY BE CONVERTED TO A NON- 

19 REGULATED UTILITY CONTROLLED BY THE INCLINE VILLAGE 

20 HOMEOWNER'S ASSOCIATION OR BOARD OF TRUSTEES? 

9 
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A. 

Q. 

A. 

Q. 

A. 

No. Public Counsel believes that Warren County Water and Sewer Company should remain a 

regulated utility company, subject to the jurisdiction of the Commission. We do, however, believe 

that this Company should be placed under the control of a receiver, pursuant to Section 393.145 

RSMo. One possible receiver we believe the Commission could consider is the Board of Trustees 

of Incline Village. However, any receiver, even the Board of Trustees, would be obligated to 

operate the Company as a regulated utility. Further, any receiver which is appointed, would be 

obligated to run the entire company, and could not pick and choose which parts of the service 

territory it would continue to serve. 

HAS THE COMPANY PROVIDED PUBLIC COUNSEL WITH RESPONSES TO ALL 

OF THE OUTSTANDING DATA REQUESTS? 

No. Public Counsel has not received responses to several data requests that were faxed and/or 

hand-delivered to the Company’s counsel before April 2, 2002. 

DOES THIS CONCLUDE YOUR SURREBUTTAL TESTIMONY? 

Yes. 

10 



urrebuttal Testimony of 

November 5, 1999 

MISSOURI PUBLIC SERVICE COMMISSION 
Office of the Public Counsel 
P.O. Box 7800 
Jefferson City, MO. 65102 

Attn: SHANNON COOK 
JOHN COFFMAN 

Dear Shannon and John, 

Over the past few years, the customers of Gary Smith and his water company have had their fair 
share of problems to deal with. No matter if the problems have been in the quality or the service, 
either direct or indirect, it seems that we have no recourse, or way to escape, from the problems that. 
we face on an every day basis. I have heard it said time and again that because Gary Smith is a 
monopoly and has no competition, he need not provide any better service or quality in order to stay 
in business. I now believe these statements. As long as he continues to have guaranteed money 
coming in from the water and sewer bills that we pay, (and we better pay them or he threatens to 
disconnect our service) then he has no incentive to improve his system or his service, I am now of 
the opinion that Gary Smith will just continue to go on and on, doing what every he pleases, no 
matter what his customers have to say about the matter. 

In the following paragraphs, I will attempt to put in writing all the things that I know and can tell you 
about this man and his company. Please understand, I am not writing these things because I have 
a vendetta against Gary Smith or his company, I just want you to know exactly what we struggle with 
here every day. If any of what I have to say helps us, the customers of Warren County Water and 
Sewer, to one day get better service and better quality of water, then maybe all of the hundreds, if 
not thousands of hours that have been spent working up to this moment has been well spent. 

In February of 1997, Gary Smith (Incline Village Water & Sewer Company) applied for a rate 
increase that would nearly double our water rates. When a large portion of his customers got 
together one evening shortly after we received notice of this increase, we the customers decided 
that we would in no way support this increase because of the awful service and quality of water. 
From the day that that meeting was held, Gary Smith has held a grudge against us. He got an 
attorney involved, Mr. Thomas Burkemper, and began to use legal action to get what he wanted, at 
any cost. He purchased an adjoining Incline Village lot (#393) that abutted his existing lot that 

Schedule KKB-13.1 



housed the current water tower. Purchasing this lot was not a problem, but then he went and used 
the legal system to get these lots condemned, so that he could build this new water tower and bring 
adequate water, and water pressure, to his existing customers, and new customers in a bigger 
service area. The commission and courts agreed that this condemnation was necessary, but now I 
look at the situation and wonder.... Maybe the lots should be uncondemned because Gary hasn’t 
followed thru with the new tower. As it stands, he now has property that he uses for his own side 
jobs and his own benefit, at the expense of Incline Village. 

Almost at the very moment that Gary Smith received conditional permission from the PSC to expand 
his territory, things started changing for the worse. Immediately, he began developing a subdivision 
in Lincoln County which he now calls Brandi Lynn Estates. He ran all the water lines in this 
development and installed nice new fire hydrants along all the streets. We would have liked it if 
Gary Smith would have taken the time to attempt to make all of our hydrants in Incline Village 
operational and nice looking like those. (It is no secret to anyone that a portion of our fire hydrants 
have so little pressure that fighting a fire is the last thing that you would consider doing with. them.) 

Once Gary Smith received his permission to conditionally expand, he quickly purchased a new 
truck and a Backhoe. On the surface, there is nothing wrong with someone purchasing vehicles 
and equipment for their company, but doing this instead of spending money to improve the existing 
system seems wrong. You see, he quickly realized that because of the substantial growth in Incline 
Vlllage and the surrounding areas, he could make a lot of extra money by doing the trenching and 
hook-ups for new water and sewer lines. Unfortunately, all this extra work that he basically has a 
monopoly on has cost us a lot of money and head aches. Every time that Gary Smith, or his 
employees, trench in Incline Village, a mess is left over for us to clean up. Gary Smith has said the 
following words on more that one occasion: 

“I own a 50’ wide easement that encompasses every road In lncline Village. I can 
trench any where that I want, how ever I want, and no one can tell me otherwise.” 

Although Gary Smith has been told on more that one occasion that he cannot just trench across the 
streets in Incline Village, destroying what ever is in his way, back filling the trenches with the same 
dirt that came out of the trenches, and leaving the mess for us to clean up, he continues to do this 
day after day. It has gotten so bad that we finally amended our Indentures and Construction 
Guidelines. On September 19, 1999, the property owners of Incline Village unanimously passed 
this amendment that requires any person, company, or utility company to first get a permit to trench 
across a street and provide adequate notice of this work so that we can put an inspector at the sight 
to see that the work gets done according to our specifications. -Gary Smith, a property owner of 
Incline Village, was at this meeting, complaining about the new amendment, listening to all the 
discussion, and witnessed the vote and passing of the amendment. Two days after the meeting, he 
and every other local utility company was sent a letter explaining the new rules. Both GTE and 
Cuivre River Electric called me within days to make sure they ‘understood the new rules and to 
inform me that they would also put up a $5,000 performance bond to make us feel comfortable 
about their trenching and/or boring across streets. Unbelievably, on the morning of October 11, 
1999, Gary Smith and his employees, without a permit or any notice, trenched into a brand new 
street that was newly paved just two weeks prior. I visited the site within ours that I was told about it. 
The surface hole in the street was about 100 sq. feet in size, and about six feet deep. While 
trenching, the bucket. on the front of the backhoe severely chipped and scared the surface of the 
street. At about 4:00 that afternoon, Gary Smith and his employees pushed the dirt right back into 
the hole, and put about eight to ten inches of powdery gravel on top. We can testify to this because 
neighbors next to this sight watched it happen. This trench will do the same thing that ail his 
trenches do every time it rains. They will sink, and then for months, if not years. we, his customers, 

Schedule KKB-13.2 














































































































































































































