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ANSWER AND AFFIRMATIVE DEFENSE
COMES NOW American Broadband and Telecommunications Company d/b/a American Assistance, (“American Assistance” or the “Company”), by and through the undersigned counsel and pursuant to the Order Giving Notice of Contested Case and Directing an Answer issued by the Missouri Public Service Commission (the “Commission”) on March 10, 2020, filed in the above-referenced docket, to respectfully submit this answer and affirmative defenses to the Complaint filed by Missouri Staff of the Commission on March 9, 2020 (the “Commission Staff Complaint”).
PROCEDURAL BACKGROUND
1. American Assistance is an eligible telecommunications carrier (“ETC”), designated by the Commission in Missouri on June 25, 2014 in Commission Docket No. RA-2014-0225.
2. Missouri Staff of the Commission (“Commission Staff”) instituted an informal investigation of the Company in November 2018 in Commission Docket No. LO-2019-0154 (“Commission Staff’s Investigation”) following the issuance by the Federal Communications Commission (“FCC”) of a Notice of Apparent Liability for Forfeiture (“NAL”) on October 23, 2018.  American Assistance responded to the FCC NAL on February 8, 2019, denying the allegations and denying any alleged potential liability arising out of the NAL.  American Assistance provided a copy of its FCC NAL response to Commission Staff on February 12, 2019.  Further, to-date, American Assistance continues to engage in settlement discussions to resolve the NAL.  The Commission closed Commission Staff’s Investigation on November 12, 2019.
3. As part of Commission Staff’s Investigation in Missouri, American Assistance provided extensive responses to approximately five separate sets of requests for information (“Data Requests”) and provided Commission Staff with numerous supplements as additional information became available.  American Assistance fully cooperated with Commission Staff’s Investigation.
4. As part of the information that American Assistance provided to Commission Staff, on or about December 21, 2018, American Assistance provided Commission Staff with a list of then-active Missouri subscribers, current as of November 2018, in response to Commission Staff’s First Set of Data Requests in Commission Staff’s Investigation. 
5. Upon information and belief because the Commission Staff Complaint does not identify any American Assistance Missouri subscriber with particularity and does not identify the exact subscribers that form the basis of Commission Staff’s allegations, the Commission Staff Complaint concerns claimed reporting requirements relating to American Assistance’s November 2018 active Missouri subscriber list.  (See, e.g., Complaint Para. 1, 16, 17, 18-19.)
6. However, since November 2018, some of those subscribers were no longer active with the Company or no longer could be claimed to have “documentation issues” as alleged in the Commission Staff’s Complaint, including those when the Company later:  1) provided the associated enrollment documentation as requested by Commission Staff through Data Requests; and 2) reviewed the list of subscribers with claimed documentation issues (as identified by American Assistance and by Commission Staff) that warranted a notice requesting new eligibility proof within thirty days, which American Assistance promptly completed. 
7. Further, since November 2018, implementation of the National Verifier in Missouri eliminates the documentation and reporting needs raised by Missouri Staff in the Commission Staff Complaint.  The National Verifier, a centralized system for independent determinations of subscriber eligibility during the enrollment process, is now fully operational in Missouri.  The full implementation of the National Verifier means neither American Assistance nor its employees have a role in making the sometimes-complicated judgment call about whether a prospective subscriber’s proof of eligibility documentation is valid.  And separately, as a part of the National Verifier launch in a particular state, the Universal Service Administration Company (“USAC”) is re-verifying all subscribers’ eligibility.  This process has been completed for American Assistance’s remaining Missouri Lifeline subscribers.
8. Nonetheless, in October 2019, Commission Staff provided a list of the subscriber accounts it claims continue to have documentation issues from the November 2018 subscriber list.  In November 2019, American Assistance provided Commission Staff with a detailed update on the Company’s efforts to address Commission Staff’s remaining concerns regarding the enrollment and eligibility documentation for some of American Assistance’s Missouri Lifeline subscribers from the November 2018 subscriber list.
9. Despite the information provided by American Assistance and the changed structure of reporting, enrollment and re-verification changes resulting from the implementation of National Verifier in Missouri, Commission Staff nonetheless filed the Commission Staff Complaint in March 2020.
10. As a result, American Assistance has determined that, despite its current full compliance with regulatory requirements and despite all of the information provided to Commission Staff during the Commission Staff’s Investigation and the continuing discussions with the FCC relating to the NAL, continuing to operate as an ETC in Missouri to provide Lifeline services to less than one hundred American Assistance Missouri subscribers while providing extensive Data Request responses and information responses to Commission Staff is unduly burdensome.  
11. American Assistance, therefore, requests that the Commission terminate its ETC designation in Missouri as of May 1, 2020 and order Commission Staff to work with American Assistance’s existing Missouri subscribers to transfer their Lifeline services to another Missouri ETC on or before May 1, 2020.  American Assistance will fully cooperate in any reasonable Commission Staff plan to transition existing Missouri Lifeline subscribers to a new Missouri ETC provider, and will continue to service its Missouri Lifeline subscribers until May 1, 2020 (or some other date reasonably proposed or determined by the Commission).  Further, in light of the current COVID-19 health crisis, American Assistance requests that the Commission order Commission Staff to submit to the Commission by April 17, 2020 its plan to transfer American Assistance’s existing Missouri Lifeline subscribers to another Missouri Lifeline ETC provider to ensure a continuity of essential Lifeline services to these Missouri Lifeline subscribers during the existing health emergency.
12. Despite American Assistance’s request above, this Answer and Affirmative Defenses addresses the allegations described in the Commission Staff Complaint on a paragraph basis, and includes American Assistance’s grounds for defense, both law and fact, as required by 20 CSR 4240-2.070(9).
13. Any allegation in the Commission Staff Complaint which is not specifically admitted herein by American Assistance shall be construed as denied in full.
14. Further, as explained by 20 CSR 4240-2.070(4), formal complaints must be made “by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any person, corporation, or public utility, in violation or claimed to be in violation of any provision of law or of any rule order or decision of the commission.”  20 CSR 4240-2.070(4); see also Section 386.390, RSMo.  
15. To the extent that the Commission Staff Complaint seeks any relief beyond revocation of American Assistance’s ETC designation in Missouri, that request fails to allege any violation of any tariff, statue, rule, order or decision within the Commission’s jurisdiction, as required by 20 CSR 4240-2.070.  Therefore, the Commission Staff Complaint should be dismissed to the extent it seeks any relief beyond Commission Staff’s ETC revocation relief.
ANSWER
  
1. American Assistance admits that Commission Staff instituted an investigation in Missouri, Commission Docket LO-2019-0154, following the FCC’s issuance of an NAL in October 2018, but denies that the American Assistance has failed to comply with Lifeline requirements and ETC reporting requirements and denies the remaining allegations of this Paragraph.
2. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
3. American Assistance admits the allegations in Paragraph 3 (including Paragraph 3, Footnote 2), but denies that American Assistance’s failure to have a completed annual report pursuant to the requirements of Section 351.484 and/or 351.598, RSMo. with the Missouri Secretary of State -- as of the June 10, 2014 date -- is either material, accurate for any other date, or should result in the imposition of any adverse finding against American Assistance. 
4. The allegations of this Paragraph (including Paragraph 4, Footnote 3) constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
5. American Assistance admits that it is an ETC designated by the Commission to provide Lifeline services in Missouri, and admits that it provides Lifeline services in the service area for which the Commission has designated it as an ETC (as indicated in Paragraph 5, footnote 4), but the remainder of the allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies these remainder allegations in this Paragraph (including Paragraph 5, Footnote 4).
6. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
7. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
8. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.  Further, American Assistance states that the documentation retention rules contained in 47 C.F.R. §54.417(a), along with other rule changes, were modified in 2015 by the In the Matter of Lifeline and Link Up Reform and Modernization, Telecommunications Carriers Eligible for Universal Service Support, Connect America Fund, WC Dkt. Nos. 11-42, 09-197, 10-90, Second Further Notice of Proposed Rulemaking, Order on Reconsideration, Second Report and Order, and Memorandum Opinion and Order, 30 FCC Rcd 7818 (rel. June 22, 2015) (“Lifeline Reform Order”).
9. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
10. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
11. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
12. The allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
13. The allegations of this Paragraph (including Paragraph 13, Footnote 6) constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
14. American Assistance admits the allegations of this Paragraph.
15. The allegations in this Paragraph (including Paragraph 15, footnote 7) and in Attachment A purport to:  (i) interpret and summarize certain (but not all) allegations from the FCC’s NAL; (ii) provide nationwide (and not Missouri-specific) information purportedly from Commission’s Staff’s interpretation and summary of the NAL; and (iii) provide information relating to Commission Staff’s Investigation; however, the allegations of this Paragraph (including Paragraph 15, footnote 7) and in Attachment A do not provide all material allegations of the FCC’s NAL, of Missouri-specific information, or of Commission Staff’s Investigation, and further do not provide American Assistance’s response to the allegations in the FCC’s NAL or to Commission Staff’s Investigation and, therefore, the information in this Paragraph and in Attachment A is materially incomplete. The allegations contained in the FCC’s NAL and Staff’s findings in the Commission Staff’s Investigation speak for themselves, and therefore no response from American Assistance is required here.  To the extent required, American Assistance denies the allegations in this Paragraph (including Paragraph 15, footnote 7) and in Attachment A.
16. American Assistance admits that Commission Staff issued an initial report in May, 2019 and a second report in September, 2019 in Commission Staff’s Investigation, and further admits that Commission Staff’s Investigation purportedly concentrated on less than 400 Lifeline subscribers from November, 2018; but, as to the remaining allegations in this Paragraph and in Attachment A, which purport to:  (i) interpret and summarize certain (but not all) allegations from the FCC’s NAL; (ii) provide nationwide (and not Missouri-specific) information purportedly from Commission’s Staff’s interpretation and summary of the NAL; and (iii) provide information relating to Commission Staff’s Investigation, these allegations of this Paragraph and in Attachment A do not provide all material allegations of the FCC’s NAL, of Missouri-specific information, or of Commission Staff’s Investigation, and further do not provide American Assistance’s response to the allegations in the FCC’s NAL or to Commission Staff’s Investigation and, therefore, the information in this Paragraph and in Attachment A is materially incomplete. The allegations contained in the FCC’s NAL and Staff’s findings in the Commission Staff’s Investigation speak for themselves, and therefore no response from American Assistance is required here.  To the extent required, American Assistance denies the allegations in this Paragraph and in Attachment A except as expressly admitted herein.
17. American Assistance denies material non-compliance with Lifeline and ETC requirements and, therefore, denies the allegations in this Paragraph.  Further, the allegations of this Paragraph (including Paragraph 17, footnotes 8, 9, 10, 11, 12, 13, 14, 15) constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph (including Paragraph 17, footnotes 8, 9, 10, 11, 12, 13, 14, 15).
18. American Assistance denies the allegation that the Company has not taken sufficient corrective actions as represented to the FCC, and as to the remaining allegations in this Paragraph, American Assistance states that Staff’s findings in its September 2019 report filed in Docket No. LO-2019-0154 speaks for themselves, and therefore no response from American Assistance is required.  To the extent required, American Assistance denies the remaining allegations in this Paragraph.
19. American Assistance admits that it informed Staff that certain subscribers identified by Commission Staff has having insufficient proof of eligibility subsequently provided acceptable proof of eligibility and admits that USAC may have de-enrolled some of those same subscribers for failing to subsequently re-verify, but denies that a subscriber failing to re-verify provides any insight as to a subscriber’s initial proof of eligibility.  Further, American Assistance states that its response to Staff’s findings in its September 2019 report filed in Docket No. LO-2019-0154 speaks for itself, and therefore no response from American Assistance is required.  To the extent required, American Assistance denies the remaining allegations in this Paragraph.
20. American Assistance admits that it initially informed Commission Staff that it would refund to USAC any federal Universal Service Support that it received for Missouri Lifeline subscribers if it were determined that the support was improperly received, and further admits that it later informed Commission Staff that it would refund any support received for Missouri Lifeline subscribers in dispute; however, American Assistance denies that it did not refund support it received for received for Missouri Lifeline subscribers in dispute, and denies the remainder of the allegations in this Paragraph. 
21. American Assistance denies that the FCC “was considering revoking Respondent’s federal ETC status.”  Paragraph 179 of the NAL ordered American Assistance to submit a report explaining why the FCC should not initiate such proceedings and, to-date since that statement from 2018, has not instituted such a proceeding.  As an ETC participating in the federal Lifeline program, American Assistance operates in coordination with and under the oversight of the FCC and USAC, and the Company continues to receive Lifeline support from USAC, on a monthly basis for Lifeline services it provides in Missouri and other states where it serves as an ETC participating in the federal Lifeline program. 
22. American Assistance denies material non-compliance with Lifeline and ETC requirements and, therefore, denies the allegations in this Paragraph.  Further, the allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
23. The allegations of this Paragraph (including Paragraph 23, Footnote 16) constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
24. American Assistance denies material non-compliance with Lifeline and ETC requirements and denies that the Commission should revoke its ETC designation in Missouri on grounds other than the Company’s request and, therefore, denies the allegations in this Paragraph.  Further, the allegations of this Paragraph constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations in this Paragraph.
American Assistance denies material non-compliance with Lifeline and ETC requirements and denies that the Commission should revoke its ETC designation in Missouri on grounds other than the Company’s request and all other relief requested by Commission Staff and, therefore, denies the allegations and requests for relief contained in the Commission Staff Complaint’s WHEREFORE statement.  Further, the allegations of this statement constitute a legal conclusion or an averment of law to which no response is required.  To the extent required, American Assistance denies the allegations and requests for relief contained in the Commission Staff Complaint’s WHEREFORE statement.
AFFIRMATIVE DEFENSES
1. Further responding, American Assistance states that the Commission Staff Complaint fails to state a claim upon which relief can be granted and fails to provide sufficient or adequate notice of the facts sufficient to support Commission Staff’s request for relief.
2. The Commission Staff Complaint should be dismissed because the Commission Staff Complaint fails to provide facts with sufficient specificity to permit American Assistance to defend itself from the Commission Staff Complaint allegations, in violation of federal and Missouri due process requirements.  
3. The Commission Staff Complaint should be dismissed to the extent it seeks relief beyond ETC revocation because it fails to allege any “violation of any tariff, statute, rule, order, or decision within the commission’s jurisdiction.” 20 CSR 4240-2070.
4. The Commission Staff Complaint should be dismissed to the extent it seeks relief beyond ETC revocation because it fails to allege a “violation of any provision of law, or of any rule or order or decision of the commission” in violation of Section 386.390, RSMo.

WHEREFORE, having fully answered the Commission Staff Complaint, American Broadband and Telecommunications Company d/b/a American Assistance respectfully requests that the Commission dismiss the same, and discharge respondent. 






Respectfully submitted,
By:
   /s/ __Carl J. Lumley_______________                             
Carl J. Lumley MBE 32869
130 S. Bemiston, Suite 200
Clayton, Missouri 63105
Telephone: (314) 725-8788
Email: CLumley@lawfirmemail.com 
John Heitmann
Kelley Drye & Warren LLP
Washington Harbour, Suite 400
3050 K Street, NW 
Washington, D.C. 20007
Telephone: (202) 342-8544
Email:  jheitmann@kelleydrye.com 
Michael R. Dover
Kelley Drye & Warren LLP
333 West Wacker Drive, 26th Floor
Chicago, IL 60606
Telephone: 312-857-7070
Email: mdover@kelleydrye.com
Attorneys for American Broadband and Telecommunications Company d/b/a American Assistance
Certificate of Service
I hereby certify that a true and correct copy of the above and foregoing document was sent by First Class U.S. Mail, postage prepaid, electronic mail, or fax on this 9th day of April, 2020, to the following parties:
Whitney Payne
Senior Counsel
Attorney for the Staff of the 
Missouri Public Service Commission 
P.O. Box 360
Jefferson City, MO 65102
(573) 751-8706 (Telephone)
(573) 751-9285 (Fax)
whitney.payne@psc.mo.gov
Office of the Public Counsel
P.O. Box 2230
200 Madison Street, Suite 650
Jefferson City, MO 65102
opcservice@ded.mo.gov
/s/ __Carl J. Lumley__________                          
Carl J. Lumley
130 S. Bemiston, Suite 200
Clayton, Missouri 63105
Telephone: (314) 725-8788
Email: CLumley@lawfirmemail.com 
� 	The paragraph numbers of this “Answer” section correspond to the paragraph numbers in Commission Staff’s Complaint.
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