Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Adoption of an Interconnection Agreement with Sprint Missouri, Inc. by Socket Telecom, LLC.
	)))
	Case No. CO-2005-0039


STAFF RESPONSE TO ORDER DIRECTING FILING 


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its response to the Commission’s Order Directing Filing states:

1.
On October 12, 2004, the Commission issued its Order Directing Filing, which directed the Staff to respond to certain issues raised in Socket Telecom, LLC’s (“Socket”) October 6, 2004 Reply of Socket Telecom, LLC to Staff’s Response Regarding Application and Motion for Rehearing of Sprint Missouri.  The Commission’s Order states:

On October 6, Socket filed a pleading.  That pleading stated that the Interim Rules do not apply to it because it is not a “new carrier.”  Also, Socket argues even if it were a “new carrier,” the rules still do not apply because the Interim Rules prevent only opting into certain “contract provisions,” not adopting entire agreements.  Further, Socket argues that Staff is being inconsistent, because Staff did not object to ExOp’s adoption of the M2A Agreement, Commission Tracking No. BM2A-2005-0055.


2.
The language of the Federal Communications Commission’s Interim Rules relied upon by Socket appears on Paragraph 22, and states:

We also hold that competitive LECs may not opt into the contract provisions “frozen” in place by this interim approach.  The fundamental thrust of the interim relief provided here is to maintain the status quo in certain respects without expanding unbundling beyond that which was in place on June 15, 2004.  This aim would not be served by a requirement permitting new carriers to enter during the interim approach. 

3.
The FCC’s reference to “new carriers” demonstrates how allowing a carrier to opt-in during the interim period would be contrary to maintaining the status quo because an opt-in would expand unbundling obligations beyond what was in place on June 15, 2004.  Whether the competitive local exchange company (“CLEC”) opting in is a new entrant, or an existing carrier wishing to enter into an interconnection agreement for the first time, the net result would be the same if the CLEC were allowed to opt into “frozen” contract provisions.  Under either scenario, allowing an opt-in would not maintain the status quo as of June 15, 2004.  On that date, Socket and Sprint Missouri, Inc. (“Sprint”) operated under the terms of the interconnection agreement between Socket and Zephion Networks Communications, Inc. (“Zephion”).  Preserving the status quo between Socket and Sprint not only freezes the agreement in place on June 15, 2004, but it also works to prohibit Socket from opting into the frozen contract provisions such as those in the Sprint and Level 3 Communications, LLC (“Level 3”) interconnection agreement.
  

4.
Socket argues that the interim rules apply to the adoption of “certain contract provision” and not to the adoption of an agreement in its entirety.  However, separating the frozen contract provisions from the entire agreement is not possible.  The FCC recently determined that CLECs could only adopt entire agreements.
  The Interim Rules prohibit CLECs from opting into “contract provisions” frozen in place by the interim approach.  Since a CLEC 

may only opt into an interconnection agreement in its entirety, a CLEC is prevented from adopting any agreement if it contains contract provisions frozen by the FCC.  Both Socket and Sprint acknowledge that the interconnection agreement between Sprint and Level 3 contains contract provisions on unbundling that was the subject of the Triennial Review Order, USTA II, 
 and which were frozen by the FCC’s Interim Rules.


5.
Lastly, Socket argues that the Staff’s interpretation of the Interim Rules is inconsistent because Staff did not object to ExOp of Missouri, Inc. d/b/a Unite’s adoption of the Southwestern Bell Telephone, L.P. d/b/a SBC Missouri (“SBC”) M2A Interconnection Agreement, Commission Tracking No. BM2A-2005-0055.  First, the Staff does not review adoptions of the SBC M2A Interconnection.  Second, review of the adoption letter filed with the Secretary of the Commission on September 25, 2004, disclosed that both parties signed the adoption.  Under the FCC’s Interim Rules, voluntarily negotiated agreements are not subject to the freeze.

Specifically, we require that between the effective date of this Order and the effective date of the permanent unbundling rules that the Commission plans to issue before the close of 2004, incumbent LECs shall continue providing unbundled access to switching, enterprise market loops, and dedicated transport under the rates, terms, and conditions that applied under their interconnection agreements as of June 15, 2004.  These rates, terms, and conditions shall remain in place until the earlier of the effective date of the unbundling rules promulgated by the Commission or six months after Federal Register publication of this Order, except to the extent that they are or have been superseded by (1) voluntary negotiated agreements, (2) an intervening Commission order affecting specific unbundling obligations (e.g., and order addressing a pending petition for reconsideration), or (3) (with respect to rates only) a state public utility commission order raising the rates for network elements.


6.
For these reasons, the Staff maintains that the FCC’s Interim Rules prohibit Socket from opting into the Sprint/Level 3 interconnection agreement during the interim period.   The initial agreement between Socket and Sprint, adopting the Sprint/Zephion interconnection agreement, should remain effective during the interim period. 

WHEREFORE, the Staff offers the above response to the Order Directing Filing.
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� FCC’s Order and Notice of Proposed Rulemaking in WC Docket No. 04-313, CC Docket No. 01-338, In the Matter of the Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, released on August 20, 2004 with an effective date of September 13, 2004 (“Interim Rules”), at 22.  


� Id.


� The FCC’s Second Report and Order, In the Matter of the Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, released July 13, 2004, amended 47 C.F.R. 51.809 to state that “an incumbent LEC shall make available without unreasonable delay to any requesting telecommunications carrier any agreement in its entirety to which the incumbent LEC is a party that is approved by a state commission pursuant to section 252 of the Act, upon the same rates, terms, and conditions as those provided in the agreement.” [emphasis added].


� United States Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II”).


� Application and Motion for Rehearing of Sprint Missouri, Inc., at p. 4; Response of Socket Telecom, LLC to Application and Motion for Rehearing of Sprint Missouri, at p. 6.


� The Staff is not taking a position on whether an M2A adoption that is not signed by both parties is valid or invalid since the M2A is not at issue in this case.


� Interim Rules, at 21.
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