
BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI 
In the Matter of the Joint Application of 


)

Missouri-American Water Company and Both


)

Osage Water Company and Environmental 


)

Utilities, L.L.C. for Authority for Missouri-


)

American Water Company to Acquire the 


)

Water and Sewer Assets of both Entities, and 


)
Case No. WO-2005-0086

for the Transfer to Missouri-American Water 


)

Company of Certificates of Convenience 


)

and Necessity to Continue Operation of Such 


)

Assets as Water and Sewer Corporations 


)

Regulated by the Missouri Public Service 


)

Commission


)

MOTION FOR REHEARING, OR, IN THIS CASE, 
TO ACTUALLY CONDUCT A HEARING
COME NOW Osage Water Company and Environmental Utilities, LLC, Applicants herein, and pursuant to Section 386.500 RSMo., move the Commission for its Order granting a Rehearing herein.  In support thereof, said Applicants state to the Commission as follows:

THE COMMISSION HAS FAILED TO COMPLY WITH APPLICABLE LAW

The Commission failed to conduct a hearing with respect to the issues raised in the Application herein.  This Application was filed pursuant to Section 393.190 RSMo. which requires that an Order of the Commission authorizing a sale of assets be obtained prior to a transfer of assets of a regulated Utility. This matter is a contested case under Section 536.063 and the Rules promulgated by the Commission and set forth in 4 CSR 240-2.060 et seq. and 4 CSR 240-3.3210 and 4 CSR 240-3.605.  

The Commission is an administrative agency and is required to comply with the requirements of the Administrative Procedures Act set forth in Chapter 536, RSMo.  See In re Osage Water Company,
51 S.W.3d 58 (Mo. App. W.D. 2001).

Section 536.063(1) provides that a contested case is commenced by the filing of a writing by which the party instituting such action which by law can only be taken by the agency after opportunity for hearing.  Section 536.090 provides that every decision and order in a contested case shall be in writing and the decision shall include or by accompanied by findings of fact and conclusions of law.  Generally, Chapter 536 sets for the requirement that a hearing be conducted by an agency in a contested case, the manner in which the hearing must be conducted, evidentiary standards, and the manner in which decisions must be made.
The Commission in this instance failed to conduct a hearing, although findings of fact and conclusions of law must be made in order for it to render a decision.  The Order Dismissing Joint Application sets forth factual allegations based upon “an oral argument held on January 13, 2005.”  At no time did the Commission hold a hearing for the purpose of receiving evidence in this case, nor did the Commission set this case for oral argument regarding factual issues on January 13, 2005.  On that date the Commission heard argument on legal issues regarding the scope of the Commission’s legal authority in this case.  The Commission did not hear evidence on that date.
The applicable standard for approval of sale of assets by a public utility has previously been briefed by these applicants, and can best be summarized by the holding in State ex rel. FEE FEE TRUNK SEWER, INC. v Litz, 596 S.W.2d 466 (Mo. App. 1980) wherein the Court stated:

“Before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain approval of the Commission.  Section 393.190 RSMo. (1969).  The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.  The Commission may not withhold its approval of the disposition of assets unless it can be shown that such disposition is detrimental to the public interest. citing  State ex rel. City of St. Louis v. Public Service Commisison of the Missouri, 335 Mo. 448, 72 S.W.2d 393, 400 (Mo. banc 1934).

In addition to ignoring the complete lack of any evidence in the record in this case, the Commission’s Order Dismissing Joint Application also applies the wrong legal standard.  The Commission’s Order on page 3, after noting that the proposed transaction would leave sewer customers in the Cedar Glen Service Area with the service they currently receive from Osage Water Company states:  “Such a result cannot be in the public interest.”  Simply put, this is not the correct standard, and leads to the incorrect result.  In the absence of evidence that the proposed sale would be detrimental to the public interest, it must be approved.  It is not necessary to show that every member of the public would benefit from the proposed sale, only that the sale would not be detrimental to the public served by the assets to be sold.
Assuming that an evidentiary hearing would show that the result of approval of the proposed sale would be that sewer customers in the Cedar Glen Service Area would continue to receive the same service from Osage Water Company that they currently receive, then the sale would not be detrimental to the interests of those customers, as they will be in the same position after the sale as they are in before the sale.  Further, assuming that an evidentiary hearing would show that Missouri American Water Company is capable of owning and operating the remaining assets which are the subject of the proposed sale, then the sale of those assets would not be detrimental to the interests of the customers receiving service from those assets.  Application of the correct legal standard in this case can only result in approval of the proposed sale of assets.
CONCLUSION

By failing and refusing to conduct an evidentiary hearing in a contested case, the Commission has failed to follow the requirements of the Missouri Administrative Procedures Act set forth in Chapter 536, RSMo., and its own regulations set forth in 4 Code of State Regulations Chapter 240.  Without evidence, the Commission cannot make findings of fact or conclusions of law.  Beyond this fundamental due process error, the Commission has applied the wrong legal standard to its assumed facts, and has reached a decision which is not in accordance with applicable Missouri Law, and deprives the Applicants of valuable property rights in violation of the requirements of the United States and Missouri Constitutions.

WHEREFORE, Applicants pray for an Order of the Commission setting aside the Order Dismissing Joint Application herein, and setting this matter for an evidentiary hearing as to whether the proposed transaction is detrimental to the public interest.
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