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COME NOW Spectra Communications Group, LLC d/b/a CenturyTel (“Spectra”) and CenturyTel of Missouri, LLC (“CenturyTel of Missouri”)(collectively referred to herein as “CenturyTel”), pursuant to the Commission's Order Directing Filing and Adopting Procedural Schedule entered in this matter on August 12, 2003, and respectfully submits this Reply Memorandum of Law in response to the initial briefs and memoranda filed on September 15, 2003, by other parties in this proceeding.   



I.
INTRODUCTION
As explained in our Initial Memorandum, CenturyTel believes that there are no fundamental factual questions in dispute in this proceeding.  However, this case raises a threshold legal issue that should be resolved by the Commission expeditiously: "Whether price cap companies may increase their non-basic telecommunications services rates by eight percent annually, pursuant to Section 392.245(11) RSMo 2000?"  

It is clear from the initial briefs and memoranda of law submitted in this proceeding that all parties, with the exception of the Office of the Public Counsel ("Public Counsel"), agree that a price cap regulated ILEC may increase rates for non-basic telecommunications services by up to 8% in any twelve (12) month period.  As a result, SBC's proposed tariffs in this proceeding should be approved expeditiously.  (See Staff's Legal Memorandum, p. 8; SBC Missouri's Initial Memorandum, p. 11; Brief of Sprint Missouri, p. 7; CenturyTel Initial Memorandum, pp. 11-12).  

In particular, the Commission should review the General Counsel's recommendation which is straight-forward and consistent with the analysis of the price-cap regulated companies in this proceeding:

Staff respectfully recommends that the Commission deny Public Counsel's motion and approve SBC's tariff filing, as the proposed rates are less than or equal to the maximum allowable prices filed in its tariffs. (Staff's Legal Memorandum, p. 8)


The General Counsel has filed a Legal Memorandum that offers the Commissioners clear and unequivocal guidance regarding the Commission's statutory authority to  reject price-cap regulated companies' proposed increases for non-basic rates that are at or below the maximum rates determined by Section 392.245:

[A]s a matter of law, it appears the Legislature has preempted a Commission determination of justness and reasonableness beyond mathematical verification, based on the language of the price cap statute.  (Staff Memorandum p. 2)

* *  *

By relieving the Commission of this duty [i.e. to determine whether the rates charged by a company are unjust, unreasonable, unjustly discriminatory or unduly preferential] with respect to price cap companies, the legislature appears to have consistently indicated that the rates charged through the price cap mechanism are, by definition, just and reasonable.   (Staff Memorandum, p. 5)

In other words, the General Counsel -- who has the statutory responsibility of defending the Commission's decisions on appeal -- has concluded that the Commission has been pre-empted by the legislature from any determination that rates that are at or under the maximum allowable rates for price cap companies are somehow "unjust" or "unreasonable."  

Finally, the General Counsel's Office reaches the ultimate issue in this case when it unequivocally concludes:

The most logical conclusion in interpreting Missouri's statutory system is that a price cap large incumbent local exchange telecommunications company may increase its charges for nonbasic charges up to eight percent each year once it has met the prerequisites of Section 392.245.11:  either that the increases take effect after January 1, 1999; or, on an exchange-by-exchange basis before that date, that an alternative local exchange telecommunications company is certified and providing basic local exchange telecommunications services in that exchange.  These are the only explicit prerequisites beyond the notice and filing requirements with the Commission, and such a limited regulatory role is consistent with the public purposes states by the legislature at 392.200.4(2). (footnote omitted)(Staff Memorandum, pp. 5-6)(emphasis added)


Based upon the foregoing, it is clear that the General Counsel’s Office has concluded that there is no legal interpretation of Section 392.245 that would allow the Commission to reject SBC's tariffs in this proceeding.    



II. 
THE COMMISSION SHOULD REJECT PUBLIC COUNSEL'S ANALYSIS SINCE IT IGNORES THE PROVISIONS OF SECTION 392.245(11) THAT PROVIDE SPECIFIC AUTHORITY TO INCREASE NON-BASIC RATES BY EIGHT (8%) PERCENT ANNUALLY.


The Office of the Public Counsel is the only party to this proceeding that has suggested that the Commission has the authority to disapprove the tariffs of price cap companies that propose to increase non-basic services by eight (8%) percent or less in any given twelve (12) month period.  This analysis is simply wrong, and the Commission should not adopt it in this proceeding.  


Unfortunately, Public Counsel virtually ignores the specific provisions of Section 392.245(11) that provides in clear and unambiguous terms that a price cap regulated company may increase its non-basic telecommunications services rates by up to eight (8%) percent in a twelve-month period "upon providing notice to the commission and filing tariffs establishing the rates for such services in such exchanges at such maximum allowable prices."  Instead, the Public Counsel urges the Commission "to take a broad view of the telecommunications statutes." (Public Counsel Memorandum, p. 11).  However, Public Counsel's "broad view" approach turns fundamental principles of statutory construction on their head, since it would have the general provisions of Chapter 392 control over the specific provisions that directly address the issue at hand.  


Under Missouri law, when a statute specifically addresses a requirement, the language of the specific statute will prevail over more general provisions.  See City of Kirkwood v. Leslie Allen, 399 S.W.2d 30 (Mo. 1966); City of Springfield v. Forrest Smith, 125 S.W. 2d 883 (1939).

As CenturyTel explained in its Initial Memorandum, the primary rule of construction of statutes is to ascertain the lawmakers' intent from the words used and to put on the language of the legislature its plain and rational meaning and promote its object and the manifest purpose of the statute.   When the language of a statute is clear and unambiguous as it is in Section 392.245(11), there is no room for construction and the Commission and the courts are not permitted to search for its meaning beyond the statute itself.  When the Commission reviews the plain and unambiguous language of Section 392.245(11), it should conclude that price cap regulated companies may increase their non-basic telecommunications services rates by up to eight (8%) percent annually.

III.
THE COMMISSION SHOULD REJECT PUBLIC COUNSEL'S ANALYSIS SINCE IT IGNORES THE FACT THAT THE LEGISLATURE HAS ALREADY DETERMINED THAT PRICE CAP REGULATION RESULTS IN RATES THAT ARE "JUST AND REASONABLE" AS A MATTER OF LAW.


In its Initial Memorandum, the Public Counsel has argued that the "Commission has authority and the duty to determine whether the 8% rate increases are just and reasonable."  (Public Counsel Memorandum, p. 12).  Unfortunately, Public Counsel's analysis simply ignores the very first sentence of the price cap statute:  "The commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation."  (emphasis added).  Clearly, the legislature has already declared that rates established using the statutorily-mandated price cap formula are deemed to be just, reasonable and lawful rates as a matter of law.  The Commission has no authority to amend this statutory provision.


The General Counsel's Office clearly recognizes this point:

As noted above, Section 392.245.1 states that the Commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation."  (Emphasis supplied). This language suggests that the price cap regulatory framework, by its design will lead to just and reasonable rates.  Such a conclusion is supported by Section 392.245.7 as well.  That subsection states that price cap companies "shall not be subject to regulation under subsection 1 of section 392.240."  Section 392.240.1 provides the Commission, among other things, with the authority to determine whether the rates charged by a company are "unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of law" and to determine the appropriate just and reasonable rates.  By relieving the Commission of this duty with respect to price cap companies, the legislature appears to have consistently indicated that the rates charges through the price cap mechanism are, by definition, just and reasonable. (Staff Memorandum, pp. 4-5).


Even Public Counsel recognized that the General Assembly has specifically prohibited the Commission from using the principles of rate base/rate of return regulation in reviewing the proposed rates for price cap companies: "The only outright restriction on the Commission's oversight authority in Section 392.245 is the restriction on consideration of rate base/ rate of return considerations in Section 392.240.1, RSMo 2000."  (Public Counsel's Initial Memorandum, pp. 5-6) As a result, even the Public Counsel apparently concedes that the  Commission is specifically prohibited from analyzing the rates of price cap companies using the traditional, rate base/rate of return or cost of service principles.  


Finally, although Public Counsel agrees that the Commission is prohibited from using traditional, rate base/rate of return or cost of service principles in this proceeding, Public Counsel fails to give the Commission any guidance on what principles the Commission could use for reviewing the rates of price cap regulated companies, assuming the Commission accepted Public Counsel's legal analysis.  Clearly, it would be inappropriate for the Commission to utilize some unstated, nebulous standard for finding that non-basic service rates established pursuant to the specific provisions of Section 392.245 are somehow "unjust" or "unreasonable", even though the General Assembly has specifically found rates based upon price cap formulas to be "just, reasonable and lawful."  As explained in our Initial Memorandum, CenturyTel believes that a finding that proposed rates were "unjust" or "unreasonable" would be clearly contrary to law, and CenturyTel therefore would respectfully recommend that the Commission reject Public Counsel's position on this issue.


VI.
CONCLUSION


In conclusion, Spectra Communications Group, LLC d/b/a CenturyTel and CenturyTel of Missouri, LLC respectfully request that the Commission follow the clear and unambiguous mandates of Section 392.245(11) and permit SBC Missouri in this proceeding, and other price cap regulated companies in the future, to increase non-basic telecommunications services rates by up to eight (8%) percent annually, as permitted by law.  






Respectfully submitted,






/s/ James M. Fischer


_________________________________


James M. Fischer
MBE #27543


Larry W. Dority
MBE #25617


Fischer & Dority, P.C.


101 Madison, Suite 400


Jefferson City, MO 65101


Telephone:
(573) 636-6758


Fax:

(573) 636-0383

Email:
jfischerpc@aol.com
Email:
lwdority@sprintmail.com
Attorneys for:

Spectra Communications Group, LLC d/b/a CenturtyTel and 

CenturyTel of Missouri, LLC

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the foregoing document has been hand‑delivered, transmitted by e-mail or mailed, First Class, postage prepaid, this 3rd day of October, 2003, to:
Office of the Public Counsel





P.O. Box 7800






Jefferson City MO 65102




Dana K. Joyce/David Meyer
General Counsel





Missouri Public Service Commission



P.O. Box 360






Jefferson City MO 65102








Paul G. Lane

Anthony R. Conroy

Leo J. Bub/Mary B. MacDonald

SBC Missouri

One SBC Center Room 3516

St. Louis, MO 63101

Lisa Creighton Hendricks

Sprint

6450 Sprint Parkway

Overland Park, Kansas 66251

Paul Gardner

Goller, Gardner, & Feather

131 East High Street

Jefferson City, MO 65101








/s/ James M. Fischer

______________________________
James M. Fischer

8

