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Spectra Communications Group, LLC (“Spectra Communications”) and CenturyTel of Missouri, LLC (“CenturyTel of Missouri”) (collectively “CenturyTel”)
 respectfully submit their joint Comments to the Arbitrator’s Final Report, issued May 18, 2006 (the “Report”), addressing the arbitration brought by Socket Telecom, LLC (“Socket”), pursuant to Section 252(b)(1) of the Communications Act of 1934, as amended by the Telecommunications Act of 1996,
 the Missouri Public Service Commission’s (the “Commission’s”) rules, and other applicable law.
I.
EXECUTIVE SUMMARY TC "I. EXECUTIVE SUMMARY" \f C \l "1" 
A.
INTRODUCTION

The Arbitrator and Advisory Staff in this case, faced with a substantial record and very limited time in which to digest the evidence and briefing, turned out a Report that on the whole advances the goals of the FTA and of this Commission in promoting facilities-based competition, while fairly and reasonably allocating costs and responsibilities among the interconnecting carriers:

1.
The Report recognizes that Socket’s operations and business plan do not justify either (a) imposing upon CenturyTel the initial outlay of tens of millions of dollars of costs to implement the real-time electronic interface with CenturyTel’s Operations Support Systems (“OSS”) that Socket has demanded, or (b) imposing upon Socket and other new entrants to the market the FTA and FCC-required charges for the recovery of those costs.  

Article XIII, Issue 1.
2.
Recognizing the impropriety of Socket’s effort to erect undue arbitrage opportunities and to shift its costs to CenturyTel, the Report properly rejected Socket’s demand that it be allowed to deploy a single point of interconnection (“POI”) per LATA virtually in perpetuity.  The Report implements the FCC’s recent orders and philosophy on the proper allocation of the costs of entry, particularly as they pertain to the establishment of new POI when a new entrant’s calling volumes increase beyond the initial, new-entrant level, and properly considers the extraordinary cost of transport through extended, rural markets.  This determination is reasonable, is consistent with the FTA’s underlying goal of encouraging facilities-based competition, and minimizes Socket’s ability to game the system.

Article V, Issue 7, section 4.1.

3.
Similarly, the Report’s determinations on intercarrier compensation go a long way in curtailing Socket’s efforts to game the system—and promote facilities-based competition.  Specifically, the Report supports these policies through its adoption of CenturyTel’s definition of VNXX Traffic, its determination that VNXX Traffic is not local traffic, its conclusion that the ICA should not address non-local traffic, and its conclusion that traffic jurisdiction is not based on assigned caller identification numbers.  
E.g., Article V, Issue 7 (§ 5.0), Issue 10 (§§ 9.2.3, 9.4.1, 9.4.2, 9.6.1-9.6.3, 20, 31, 33).
4.
Recognizing certain of Socket’s attempts to improperly assume unilateral control over the methods and means of the parties’ interconnection, as well as Socket’s attempt to gain access to CenturyTel’s affiliate’s networks, the Report properly limits Socket to CenturyTel’s facilities and refrains, by and large, from imposing the undue and excessive obligations Socket demanded. 
E.g., Article II, Issues 6 and 34; Article V, Issues 5(A), 7 (section 3.28), 14, 21, 24.

That said, the Report is not without error.  In several respects, the Reports fails to resolve certain disputed issues, misapplies governing law, and makes determinations that are inconsistent with the overwhelming weight of the evidence in the record. 
1.
Although the parties plainly raised a dispute as to the appropriate non-recurring charges (“NRCs”) that should apply when Socket orders UNEs from CenturyTel, the Report fails to resolve the dispute, making no ruling at all relating to the disputed NRCs.  The record evidence, however, demonstrates that the Commission should adopt CenturyTel’s proposed GTE-based UNE NRCs that are contained in existing Commission-approved CenturyTel ICAs with other CLECs.  Indeed, no evidence in the record supports the non-TELRIC, AT&T-based NRCs Socket proposes, and Socket utterly failed to challenge substantively CenturyTel’s proposed NRCs.  Therefore, the Commission should, adhering to TELRIC and applying the record evidence, adopt CenturyTel’s proposed UNE NRCs.
2.
(a)
Although the Report properly instructs CenturyTel to rerun its DS1 and DS3 UNE loop cost studies to correct two data errors CenturyTel noted in its testimony, it also improperly orders CenturyTel to use agreed upon 2-wire and 4-wire loop rates in the rerun cost studies.  The requirement to use the agreed loop rates is improper because they were adopted through the give and take of negotiations, but bear no relationship to CenturyTel’s loop costs.  Moreover,  using them as the Report directs precludes correcting the underlying utilization errors that the Report also orders.  More importantly, the requirement is unlawful because the agreed upon rates are not TELRIC-compliant, no evidence in the record supports using them to develop DS1 and DS3 loops rates, and doing so necessarily results in a DS1 loop rate that does not—and cannot—comply with TELRIC.  Therefore, the Commission should not use recurring DS1 UNE loop rates premised on agreed upon 2-wire and 4-wire analog loop rates.

(b)
Whereas Socket has completely failed to offer any evidence or analysis showing that its proposed recurring rates are TELRIC-compliant as to CenturyTel and satisfy the requirements of the FTA, CenturyTel has done precisely that for its proposed recurring DS1 and DS3 UNE loop rates.  The record is replete with evidence demonstrating the propriety of CenturyTel’s network designs and assumptions, underlying factors, and ultimate rates.  Indeed, Socket failed to challenge much of CenturyTel’s recurring cost case.  The only way for the Commission to adhere to its statutory mandate and faithfully apply TELRIC is to adopt CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates (as filed on May 26, 2006).

Article VIIA, Issue 1.

3.
Either failing to properly credit the record evidence or simply misunderstanding the nature of the issue and evidence, the Report improperly adopts Socket’s proposed Avoided Cost Discount based on the erroneous belief that “[t]he choice seems to be between a 10-year old Missouri ratio and a more current, unsupported, Alabama ratio.”  The Report critically errs in its characterization of the choice presented, in adopting a single Avoided Cost Discount for both CenturyTel of Missouri and Spectra Communications Group, and in disregarding substantial record evidence.  Because of serious analytical errors in the Report and in light of the overwhelming record evidence, the Commission should adopt CenturyTel’s proposed Avoided Cost Discounts.

Article VI, Issue 34.

4.
The Report correctly recognizes the importance of maintaining the industry’s and customers’ expectations about the application of toll charges and access charges to interexchange calls—whether or not those calls are dialed as if local—in determining the “number portability” of Remote Call Forwarded services issue.  However, in reaching the correct policy determination, the Arbitrator fails to apply Ordering and Billing Forum standards, resulting in unauthorized “location portability” of telephone numbers in certain circumstances.  

Article XII, Issue 2.

5.
The Report ignores the evidentiary record and arbitrarily and capriciously rules for Socket on virtually every issue of significance related to performance measures.  Specifically, Socket utterly failed to support its proposed performance measures (“PMs”) and remedies with any evidence while CenturyTel proffered substantial evidence supporting its proposed PMs and remedies.  The Report ruled in Socket’s favor notwithstanding (a) Socket’s admissions that its proposed PMs and remedy plan were deficient; (b) Socket’s failure to support its proposed PMs and remedies with evidence, instead arguing that the details of its PMs should be fleshed out in a collaborative proceeding; and (c) Socket’s admission that its proposed remedies (which it disingenuously labeled as “liquidated damages”) actually constitute unenforceable “penalties” under Missouri law.
Article XV, Issues 1-28.
These Comments address not only these overarching issues, but specific concerns requiring the Commission’s attention.  For instance, in certain sections of these Comments, CenturyTel proposes contract language effectuating the decisions of the Arbitrator for the Commission’s approval to eliminate downstream disputes.  In the interest of brevity, where possible, the Commission is provided distilled arguments on the issues to be decided and directed to the pertinent provisions of CenturyTel’s Post-Hearing Brief, filed May 5, 2006. 
II.
PANEL 1:  INTERCONNECTION/INTERCARRIER COMPENSATION TC "II. PANEL 1:  INTERCONNECTION/INTERCARRIER COMPENSATION" \f C \l "1" 
A.
THE COMMISSION SHOULD CLARIFY THE SINGLE POI/MULTIPLE POI REQUIREMENTS TC "A.
THE COMMISSION SHOULD CLARIFY THE SINGLE POI/MULTIPLE POI REQUIREMENTS" \f C \l "2" 
One of the most significant disputes between the parties in this arbitration proceeding concerned the number and location of Points of Interconnection (“POIs”) Socket must establish in each LATA when it interconnects with CenturyTel’s network.  Socket’s case was built around an effort to shift its costs to CenturyTel and to avoid deployment of its own facilities while reaping a substantial financial windfall from its VNXX dial-up ISP business model.  Socket, therefore, advocated a single POI per LATA virtually in perpetuity.
  Under Socket’s proposal, for example, it could establish a single POI virtually in perpetuity in the Springfield LATA in Branson and require CenturyTel to incur the substantial costs associated with carrying traffic from 60-plus exchanges all over the LATA to that single point in Branson.
  CenturyTel introduced voluminous evidence demonstrating that Socket’s single-POI-per-LATA-in-perpetuity demand is inconsistent with the terms of the FTA and the FCC’s rules, undermines the FTA’s underlying goal of promoting facilities-based competition, erects undue arbitrage opportunities, and contravenes sound economic and regulatory principles.

There was considerable evidence and discussion concerning the impact that a single POI would have upon interoffice network facilities between CenturyTel end offices and a single POI.  Weighing the evidence and considering the parties’ arguments, the Arbitrator’s Final Report concludes that although Socket may initially deploy a minimum of one POI in a LATA, “Socket will establish an additional POI in an exchange” when traffic attributable to Socket causes “an increase in traffic to that exchange” of a certain amount.
  More specifically, Socket must establish additional POIs in an exchange when its initial establishment of a single POI in a LATA causes interoffice traffic to that exchange to increase by 10% or 12%, depending on whether Socket will establish the additional POI within 90 or 120 days, respectively.
  Consistent with the Arbitrator’s Final Report, the parties’ ICA should include the following contract language
:
4.1
Socket may initially interconnect with CenturyTel’s network at a minimum of one Point of Interconnection (“POI”) per LATA.  Socket must establish additional POIs in specific CenturyTel exchanges (or arrange to pay for additional trunks and associated facilities or services to handle traffic to or from such specified exchanges) as follows in section 4.2.

4.2
In those instances where the exchange of Local Traffic or Information Access Traffic between Socket and CenturyTel utilizes interoffice facilities between a CenturyTel local exchange where Socket does not have a POI (the “non-POI exchange”) and a CenturyTel exchange where Socket does have a POI (the “POI exchange”) Socket will be required to establish an additional POI in the non-POI exchange under the following circumstances.  

4.2.1
An additional POI will be required in the non-POI exchange based upon the level of growth in the interoffice traffic on the route between the non-POI exchange and the POI exchange.  Such growth shall be determined by comparing the traffic on that route that is attributable to exchange of Local Traffic or Information Access Traffic with Socket to the interoffice traffic on that route prior to exchange of Local Traffic or Information Access Traffic with Socket.

4.2.2
An additional POI in the non-POI exchange shall be required within 90 days of the date when the growth in traffic on the route attributable to the exchange of Local Traffic or Information Access Traffic with Socket exceeds 12 percent.

4.2.3
An additional POI in the non-POI exchange shall be required within 120 days of the date when the growth in traffic on the route attributable to the exchange of Local Traffic or Information Access Traffic with Socket exceeds 10 percent.  


The ordered volume threshold (i.e., 10% or 12% traffic increase) differs from the one DS1 threshold CenturyTel proposed.  However, because the Arbitrator’s Final Report correctly requires the establishment of additional POIs when interoffice traffic to an exchange increases appreciably as a result of Socket’s activity, CenturyTel is not opposed to the 10% and 12% traffic triggers requiring Socket’s establishment of additional POIs when interoffice traffic to an exchange increases by those set amounts.

B.
The Commission Should Clarify THE APPLICABLE INTERCARRIER COMPENSATION REGIME AND Certain Definitions Pertaining to Local, ISP-Bound TraffiC TC "B.
The Commission Should Clarify THE APPLICABLE INTERCARRIER COMPENSATION REGIME AND Certain Definitions Pertaining to Local, ISP-Bound TraffiC" \f C \l "2" 
Philosophically, the Arbitrator adopted a scheme for intercarrier compensation that is consistent with Commission precedent and FCC rules.  With respect to the most difficult issues related to compensation for traffic destined to an Internet service provider (“ISP”), the Arbitrator adopted a policy that is consistent with the jurisdictional and compensation determinations of the FCC in the ISP Remand Order.
  The Commission should confirm the Arbitrator’s policy, but do so through the adoption of more comprehensive language, specifically, that which CenturyTel offered in Article V, §9.0, et seq.

In the ISP Remand Order, the FCC addressed traffic destined to an ISP that did not leave a local calling area and again determined that such traffic was jurisdictionally “interstate” and governed by Sections 201 and 251(g), rather than Section 251(b)(5), for compensation purposes.
  The FCC applied an interim reciprocal compensation scheme to the traffic based upon Section 201 to supplant the application of  compensation under Section 251(b)(5) of the FTA.
  At the same time, the FCC did nothing and said little about traffic destined to an ISP outside of the local calling area of the originating caller, i.e., interexchange calls to ISPs, leaving such calls subject to unexercised federal jurisdiction and to state-imposed compensation schemes, including exchange access.
  Indeed, the recent First Circuit decision in Global NAPs v. Verizon New England determined that a state’s application of access charges to intrastate, interexchange calls to ISPs was perfectly appropriate.
  Aside from these and other issues associated with ISP-bound traffic, the ISP Remand Order did not otherwise affect either the reciprocal compensation scheme established under Section 251(b)(5) of the FTA or the access regime established under state or federal law and regulations.
In this case, the Arbitrator’s rulings on certain issues, in combination with certain of the parties’ agreements, have muddied the waters.  Specifically, the Arbitrator has ruled that the proposed interconnection agreement will cover only local traffic, but has rejected many of the provisions of Article V CenturyTel offered to implement the intercarrier—and specifically, reciprocal compensation—mechanisms.
  At the same time, the Arbitrator has accepted CenturyTel’s offer of a bill-and-keep compensation regime for interexchange, VNXX traffic destined to a customer physically located outside of the CenturyTel Local Calling Area (including traffic destined to an ISP).
  And, the Arbitrator has included all traffic destined to an ISP within the definition of “Local Interconnection Traffic,” even if the concept conflicts with the FCC’s ISP Remand Order regime or is interexchange, interstate, or international.
  
The Arbitrator’s determinations conflict with the parties’ agreements on definitions and other terms of Articles II and V, including Article II, Issue 19, defining “Local Traffic,”
 and Article II, Issue 28, defining “Section 251(b)(5) Traffic.”
  The Arbitrator’s determinations also cannot be reconciled with his decisions on Article II, Issue 14 (defining “Information Access Traffic” as Socket requested, but failing to deal with CenturyTel’s request for a definition of “ISP-Bound Traffic” in terms of that which is covered by the ISP Remand Order, i.e., “local” traffic destined for an ISP) or Article V, Issue 33, defining “Local Interconnection Traffic” in a manner that conflicts with the definition of “Local Traffic,” agreed under Article V, Issue 19.  The Arbitrator asserted various rationale for his decisions, but generally reasoned that the specific language of stricken sections was not necessary or that the adopted selection is supported by Commission rules or FCC rules.  

To implement the appropriate policies the Arbitrator expresses in the Report, together with the agreements of the parties, the Commission should correct the Report and require a change to appropriate definitions or terms.  Specifically, the Commission should resolve Article V, Issue 33, by defining “Local Interconnection Traffic” as follows: “1.75 ‘Local Interconnection Traffic’ shall mean for purposes of this Article, (i) Section 251(b)(5) Traffic and (ii) non-PIC’d IntraLATA Toll Traffic.”  In doing so, the Commission would eliminate the term “ISP-Bound Traffic” as a category of “Local Interconnection Traffic,” thereby reconciling the potential conflict between the Report and the ISP Remand Order.   In addition, the Commission should reverse the Arbitrator’s various and inconsistent determinations on reciprocal compensation under Article V, Issue 10, and substitute the language that CenturyTel has offered for that issue.  To do otherwise is to leave the parties to conduct extensive, post-Award negotiations to devise language that is not included in the Report, but required to implement the policy outcomes it espouses. 

III. 
PANEL 2:  PRICING/UNES/RESALE TC "III. PANEL 2:  PRICING/UNES/RESALE" \f C \l "1" 
Among other statutory requirements, the FTA requires CenturyTel to lease portions of its telecommunications network (“unbundled network elements” or “UNEs”) to its competitors at cost-based, wholesale rates.  The FCC requires state commissions to use a “forward-looking” pricing methodology (i.e., TELRIC) to establish these rates, allowing CenturyTel to recover its costs and a reasonable profit.  As CenturyTel explained in the Final DPL, in its filed testimony, and in its Post-Hearing Brief,
 this proceeding involves pricing disputes relating to (a) non-recurring charges (“NRCs”) (i.e., one-time charges associated with Socket acquiring a UNE), (b) certain recurring rates (i.e., monthly “rental” payments for UNEs), and (c) the applicable Avoided Cost Discount when Socket acquires telecommunications services for resale.  For each, the record evidence established a clear clash in the parties’ positions.  CenturyTel proposed rates that are consistent with prevailing FCC pricing methodology and are based on case-specific analysis.  Socket did not.  Instead, across the board Socket fails to justify its proposals (which themselves are neither case-specific nor tied to CenturyTel whatsoever), fails to adhere to the FCC’s pricing methodology, and fails to articulate a sound basis for rejecting CenturyTel’s proposals.
While the Arbitrator and his Advisory Staff are to be commended for their efforts in this proceeding, several critical errors arise in the context of the parties’ pricing disputes that the Commission should correct.  These errors relate to the failure to address disputed arbitration issues, the misapplication of law, and the failure to adequately consider or to apply evidence in the record.  The Commission should apply the law and the overwhelming record evidence to correct each of these errors.
A.
The Arbitrator’s Final Report Mistakenly Fails to Adjudicate the Parties’ Dispute as to UNE Non-Recurring Charges (“NRCs”) TC "A.
The Arbitrator’s Final Report Mistakenly Fails to Adjudicate the Parties’ Dispute as to UNE Non-Recurring Charges (\“NRCS\”)" \f C \l "2" 
Although the parties plainly presented the Commission with a dispute over applicable UNE NRCs, the Arbitrator’s Final Report does not address those disputed NRCs.  The starting point, of course, should be the recognition that CenturyTel unequivocally raised this dispute in the arbitration proceeding, presented substantial record evidence in its prefiled testimony,
 and addressed the dispute both orally at the hearing on the merits
 and in its Post-Hearing Brief.
  The Commission, as such, is charged with the responsibility of determining the appropriate UNE NRCs that will apply.  Without belaboring the issue, the evidence in the record demonstrates that the Commission should adopt CenturyTel’s proposed UNE NRCs.  Indeed, the record evidence permits no other conclusion:
· CenturyTel proposes GTE-based UNE NRCs contained in existing CenturyTel ICAs with other CLECs that adequately serve as a proxy for CenturyTel’s non-recurring costs.
  In response, Socket offers no viable basis for rejecting CenturyTel’s proposed NRCs.
  As CenturyTel explained in its testimony, the GTE-based UNE NRCs serve as an adequate proxy for CenturyTel’s NRCs
 and are nondiscriminatory, reasonable, and consistent with the public interest.
  Therefore, the Commission should adopt the NRCs CenturyTel proposes.
· The Report does not impose substantial, additional costs of implementing or maintaining enhanced access to OSS.
  However, to the extent that CenturyTel incurs costs to develop, implement, or maintain enhanced access to its OSS, it is indisputably entitled to recover those costs through, for instance, an “NRC Additive” or other mechanism.
  Socket conceded as much at the hearing.
  And, the law is clear in that respect.
  Therefore, to the extent that CenturyTel develops and implements new or improved access to OSS for Socket or other CLECs, the Commission should rule that CenturyTel’s UNE NRCs must include provisions allowing for the recovery of the associated costs.  While under the terms of the Report pertaining to Article XIII, Access to OSS, any required recovery would be but a small fraction of the recovery that would have been required under Socket’s demand, provision must be made for its recovery.
· Socket fails to challenge substantively CenturyTel’s proposed NRCs or its proposed NRCs with an “OSS additive.”  While it raised generalized complaints about the cost disparity between the competing proposals, Socket never challenges the methodology by which CenturyTel derived its proposed UNE NRCs or offers any other substantive challenge.

· Moreover, fatal to its case, Socket utterly fails to justify analytically its proposed use of AT&T NRCs or to offer any evidence of the comparability or applicability of those NRCs.
  Socket did not, for example, review AT&T and CenturyTel non-recurring tasks, did not review AT&T and CenturyTel task time assumptions, did not review AT&T and CenturyTel probabilities of occurrence or task lists, did not conduct time and motion studies, and did not proffer anything beyond speculation and assumptions.
  Socket, in other words, did nothing to establish its case on NRCs.  As CenturyTel noted in its brief, Socket essentially bases its position on assumptions built on speculation premised on suppositions, which is not sufficient.  
· Independent of its failure to offer evidence or analysis supporting its proposed NRCs, the evidence also reveals that using AT&T-based NRCs would not be consistent with TELRIC.
  Sound regulatory policy requires that CenturyTel’s unique nature be considered in establishing rates.
  Recognizing this, the Commission should not adopt Socket’s proposed NRCs because they do not serve as an adequate proxy for CenturyTel’s non-recurring costs.
  Socket’s proposed NRCs are based on AT&T’s costs (including AT&T labor rates, tasks, task times, and probabilities of occurrence for anticipated tasks) and AT&T’s demand levels for non-recurring activity, all of which are much different than those of CenturyTel.  As a result, Socket’s NRCs do not reflect CenturyTel’s costs,
 and TELRIC demands rejection of Socket’s proposal.

The record before the Commission is clear on these points.
The Arbitrator’s Final Report omits any discussion of non-recurring costs or the dispute over the applicable UNE NRCs that will apply going forward.  The Commission must correct this omission.  Throughout this proceeding, CenturyTel has explained at length why its proposed UNE NRCs are appropriate, while Socket has failed to rebut this evidence.  Consistent with TELRIC and the evidence in the record, the only lawful result is to adopt CenturyTel’s proposed UNE NRCs.
B.
A Faithful Application of TELRIC to the Evidence in this Record Demands Adoption of CenturyTel’s Proposed Recurring DS1 and DS3 UNE Loop Rates TC "B.
A Faithful Application of TELRIC to the Evidence in this Record Demands Adoption of CenturyTel’s Proposed Recurring DS1 and DS3 UNE Loop Rates" \f C \l "2" 
Not only did the Arbitrators’ Final Report fail to address NRCs at all, it did not finally resolve the parties’ disputes over the appropriate recurring DS1 and DS3 UNE loop rates.  Instead, the Arbitrator’s Final Report mistakenly ordered CenturyTel to rerun its cost studies using certain inputs (i.e., negotiated rates for 2 wire and 4 wire loops) that are not TELRIC-compliant and correcting other inputs that, at least in one respect (i.e., fill factors), cannot be corrected if the non-TELRIC 2-wire/4-wire costs are used.
  
Because the determination in the Arbitrator’s Final Report cannot overcome several fatal legal and evidentiary defects, the Commission should modify the Report to (a) vacate the unlawful incorporation of non-TELRIC, negotiated rates in its cost study, (b) allow CenturyTel to correct the fill factor (for DS1 loops) and fiber cost (for DS3 loops) mistakes it noted in its testimony and which the Arbitrator’s Final Report orders corrected,
 and (c) adopt CenturyTel’s proposed rerun recurring rates for DS1 and DS3 UNE loops.
1.
The Arbitrator’s Final Report erred legally, analytically, and factually in ordering CenturyTel to utilize non-TELRIC 2-wire and 4-wire loop rates to develop recurring DS1 and DS3 UNE loop rates. TC "1.
The Arbitrator’s Final Report erred legally, analytically, and factually in ordering CenturyTel to utilize non-TELRIC 2-wire and 4-wire loop rates to develop recurring DS1 and DS3 UNE loop rates." \f C \l "3"   
The Commission’s decision-making on recurring loop rates, as Socket concedes,
 must adhere to prevailing TELRIC pricing methodology.
  As it considers this issue, the Commission should recognize that there is no evidence in the record demonstrating that the agreed upon 2-wire and 4-wire loop rates comply with TELRIC.
  Indeed, this very issue arose when CenturyTel cross examined Socket at the hearing:

Q.     
Did you perform any study that would demonstrate the TELRIC compliance of the two-wire and four-wire agreed-to rates for CenturyTel in 2006?

A.     
No, I did not.
  

These rates, the record establishes, are simply negotiated.  
The Arbitrator’s Final Report errs in ordering CenturyTel to rerun its cost studies “using the agreed upon 2-Wire and 4-Wire Analog Loop costs in its DS1 and DS3 loop cost studies.”  First, of course, 2-wire and 4-wire analog loop costs are completely irrelevant to DS3 loop costs and cannot be incorporated in the development of DS3 rates (which even Socket never advocated).
  Indeed, as even Socket acknowledges, 2-wire and 4-wire UNE loop costs only impact DS1 loops, which are cooper fed.

Second, the ruling is based on the unsupported, erroneous conclusion that “CenturyTel cannot agree that a rate is appropriate and TELRIC-compliant in one instance and then claim it is not appropriate or TELRIC-compliant in another instance.”
  CenturyTel never agreed that the 2-wire and 4-wire loop costs are TELRIC-compliant.
  They are not.
  And the Arbitrator’s Final Report, not surprisingly, cites no authority or evidence otherwise.
  That CenturyTel agreed in negotiations to use certain rates for 2-wire and 4-wire UNE loops does not mean that it agreed that the rates were TELRIC-compliant.  To the contrary, the agreement is simply a component of the many puts and takes typically associated with negotiations or based on a decision by CenturyTel that it is not worth contesting the rate because the UNEs at issue are either never ordered or ordered at such low volumes as to be economically insignificant.  In any event, the underlying basis for requiring CenturyTel to incorporate the agreed-to rates in its development of TELRIC-compliant recurring DS1 and DS3 UNE loop rates is flawed, lacking legal, analytical, or evidentiary support.
The decision to require CenturyTel to rerun its cost studies using agreed-to 2-wire and 4-wire analog loop costs also represents bad public policy.  In the course of negotiations, the parties resolved all disputes regarding recurring UNE rates except for DS1 and DS3 UNE loops.
  Among other UNE rates, the parties agreed to certain recurring rates for 2-wire and 4-wire analog loops.  There was no agreement that those rates are TELRIC-compliant or that they would form the basis for disputed DS1 UNE loop rates.
  Requiring CenturyTel to use those agreed-to rates in its development of DS1 recurring rates dilutes the value of the parties’ agreement on a panoply of rate elements and would have a chilling effect on future ICA negotiations.  It is unlikely, for example, that CenturyTel would agree to 2-wire and 4-wire analog loop rates knowing that any such agreement would detrimentally impact its position on other disputed rates.  Extrapolating further, CenturyTel and other carriers will be less likely to agree to resolve disputes if those agreements will be used in unforeseen ways to dictate the resolution of remaining disputes.  Independent of the legal and evidentiary defects in the Arbitrator’s Final Report on this issue, the ruling represents bad public policy.
Finally, even assuming arguendo that the Arbitrator’s Final Report was correct in its underlying assertion that the same 2-wire and 4-wire analog loop rates must be used in the DS1 cost study as are separately used in the ICA, its ultimate order requiring CenturyTel to rerun its cost studies using the agreed-to rates remains flawed.  As noted above, the agreed-to 2-wire and 4-wire analog loop rates are not based on or consistent with TELRIC methodology.
  The 2-wire and 4-wire analog loop costs CenturyTel incorporated in its cost study, on the other hand, are not only specific to CenturyTel and to Missouri, but also adhere to TELRIC methodology.
  Therefore, to the extent the Arbitrator’s Final Report finds an irreconcilable conflict in using both, the only lawful order would be to require the parties to use the costs developed in CenturyTel’s DS1 cost study, rather than rates derived from the agreed-to recurring 2-wire and 4-wire analog loop rates set forth in the parties’ ICA.
  
CenturyTel explained in its testimony that although it was not then advocating new 2-wire and 4-wire rates (i.e., it was adhering to its prior agreement), it reserved “the right to revisit this issue.”
  To comply with TELRIC, if there is any conflict between the agreed upon 2-wire and 4-wire rates and the DS1 rates, the Commission must use the 2-wire/4-wire rates CenturyTel developed in its cost study.  Neither the evidence nor TELRIC sanctions any other result.
2.
The Commission cannot arrive at a TELRIC-compliant result rerunning CenturyTel’s cost studies “using the agreed upon 2-Wire and 4-Wire Analog Loop costs.” TC "2.
The Commission cannot arrive at a TELRIC-compliant result rerunning CenturyTel’s cost studies \“using the agreed upon 2-Wire and 4-Wire Analog Loop costs.\”" \f C \l "3" 
Independent of the defects in the Arbitrator’s Final Report noted above, its requirement that CenturyTel rerun its cost studies using the agreed-to 2-wire and 4-wire UNE loop costs is unlawful because it cannot be done consistently with TELRIC.  Initially, for example, all the evidence in the record plainly establishes that CenturyTel's proposed recurring DS1 and DS3 UNE loop rates are based on efficient forward-looking network design, technology, and cost data inputs.
  In response, Socket offers virtually no substantive challenge to either the network designs or the inputs used.
  Socket utterly fails to dispute much of the underlying design or assumptions used to develop operating expenses.
  That failure is readily explained by the TELRIC-compliant methodology CenturyTel used and the reasonable, forward-looking assumptions and inputs incorporated in the studies.
  But importantly, rerunning the DS1 cost study using the agreed upon 2-wire and 4-wire loop costs would erroneously result in recurring DS1 UNE loop rates that disregard TELRIC-compliant inputs in favor of a non-TELRIC underlying cost input.  In other words, the Commission would be left with recurring rates that do not incorporate cost and data inputs that the record evidence conclusively demonstrates are consistent with TELRIC.
Further, the Arbitrator’s Final Report is internally inconsistent, causing a defective rate determination.  In its testimony, CenturyTel identified two cost input mistakes in its recurring DS1 and DS3 UNE loop rate cost studies that should be corrected, one relating to fill factors for copper facilities for DS1 loops and the other relating to the underlying cost per foot of fiber optic cable for DS3 loops.
  To its credit, the Arbitrator’s Final Report orders CenturyTel to correct these mistakes by rerunning its cost studies.
  Unfortunately, however, the fill factor input mistake for DS1 loops cannot by corrected if the non-TELRIC 2-wire and 4-wire agreed upon loop rates are used.  Fill factors, as CenturyTel explained, are a critical driver of UNE rates and constitute a key input in developing operating costs and, ultimately, underlying loop costs.
  Ordering CenturyTel to use the agreed upon 2-wire and 4-wire UNE loop rates, however, jumps past the TELRIC-compliant inputs like fill factors to assume the end result.  Doing so, then, renders it impossible for CenturyTel to also modify fill factors as directed by the Arbitrator (or any other underlying input) because those inputs are nonexistente.g., they were not at issue, were not considered, and were not specifically set forth in agreeing to the ultimate 2-wire and 4-wire loop rates.
With respect to fill factors, the only record evidence presented by the parties justifies the fill factors proposed by CenturyTel.
  There is no evidence supporting any other fill factor and there is no evidence suggesting that CenturyTel’s proposed fill factors are not reasonable and forward-looking.  To the contrary, all the evidence proves just the opposite, that CenturyTel’s fill factors comply with prevailing TELRIC guidance and methodology.
  As such, on the existing record the Commission cannot lawfully arrive at TELRIC-compliant recurring rates for DS1 UNE loops without incorporating the fill factors CenturyTel proposes.  And, it cannot incorporate those fill factors if the non-TELRIC 2-wire and 4-wire loop rates are used.  Indeed, using the agreed upon 2-wire and 4-wire UNE loop rates requires disregarding numerous data and cost inputs that the record unequivocally establishes are TELRIC-compliant.
  Therefore, the Commission cannot render a legally viable ruling on DS1 recurring rates if the agreed upon 2-wire and 4-wire loop rates are incorporated.

3.
The Commission should adopt CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates. TC "3.
The Commission should adopt CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates." \f C \l "3" 
Where a state commission establishes UNE rates, the FTA requires that those rates be “just and reasonable,” “nondiscriminatory” and based on “the cost . . . of providing the . . . network element,” which “may include a reasonable profit.”
  Socket, however, failed to offer any evidence or analysis showing that its proposed recurring rates satisfy these statutory requirements.
  They do not; Socket’s proposed recurring rates ignore the evidence and disregard TELRIC.  While acknowledging that the appropriate cost standard for this proceeding is TELRIC, Socket has neither conducted a cost study supporting its proposed recurring rates in this proceeding nor timely presented an affirmative case in support of its recurring DS1 and DS3 UNE loop rates.
  In particular, Socket never demonstrated the TELRIC-compliance of its belated proposal for DS1 loops based on agreed upon rates for 2-wire and 4-wire analog loops.
  That position is not cost-based, lacks evidentiary or analytical support, and is not supported—as Socket concedes—by any TELRIC-compliant study.
  

Quite simply, Socket never shows that its recurring rate proposal reflects CenturyTel’s forward-looking costs.  Socket completely fails to develop appropriate operating expenses, risk-adjusted cost of capital or depreciation expenses, and never offers any viable argument demonstrating the propriety of its proposal with respect to CenturyTel.  This despite Socket’s admission at the hearing on the merits that TELRIC is the governing standard for development of UNE rates here.
  Socket concedes that the appropriate cost methodology in this proceeding should be TELRIC and admits it did not conduct a TELRIC-compliant cost study with respect to either DS1 or DS3 UNE loops.
  Socket acknowledges that it did not perform any DS3 cost study and that, although it did conduct a DS1 study, “I would not consider it to be TELRIC-compliant.”
  When asked on cross examination at the hearing whether it had provided any cost studies supporting its proposed rates, Socket conceded that “We've not conducted our own”
 and that it had not conducted any such TELRIC-compliant cost studies.
  A faithful application of the FCC’s TELRIC pricing methodology requires rejection of Socket’s proposed recurring rates.
The only way for the Commission to adhere to its statutory mandate is to adopt CenturyTel’s proposed recurring rates for DS1 and DS3 UNE loops.  Consistent with TELRIC, CenturyTel proposes the following:
CenturyTel of Missouri, LLC


   DS1

    DS3

Zone 1

$ 455.49
$ 1,703.28
Zone 2

$ 434.24
$ 1,881.39
Zone 3

$ 443.51
$ 2,119.43
Zone 4

$ 418.13
$ 2,418.33
Spectra Communications Group, Inc.


   DS1

    DS3

Zone 1

$ 428.99
$ 1,305.96
Zone 2

$ 521.78
$ 2,241.84
Zone 3

$ 269.18
$ 1,474.65
Zone 4

$ 316.83
$ 1,681.70
These proposed recurring DS1 and DS3 UNE loop rates are CenturyTel-specific, reasonable, and forward-looking.  The evidence in the record plainly demonstrates that, correcting the fill factor for DS1 loops and the fiber cost for DS3 loops, CenturyTel’s proposed recurring DS1 and DS3 UNE loop rates are consistent with TELRIC.
  Indeed, those are the only rates—and underlying inputs—supported by the record.
  Therefore, the Commission should resolve the parties’ dispute on recurring DS1 and DS3 UNE loop rates by adopting CenturyTel’s proposed TELRIC-compliant rates.
C.
The Commission Should Adopt CenturyTel’s Proposed Company-Specific Avoided Cost Discounts, Which are Based on Unique, Reasonable Analyses  (Article VI: Resale, Issue 34) TC "C.
The Commission Should Adopt CenturyTel’s Proposed Company-Specific Avoided Cost Discounts, Which are Based on Unique, Reasonable Analyses  (Article VI: Resale, Issue 34)" \f C \l "2" 
The FTA also provides CLECs like Socket the option to obtain an ILEC’s retail telecommunications services at a reduced rate to resell to end user customers.  When they exercise this resale option, CLECs obtain those telecommunications services at a wholesale rate that is basically the ILEC’s retail rate less an Avoided Cost Discount.
  An Avoided Cost Discount is the percentage of retail costs the ILEC would avoid if its services were not offered to its retail end user customers but were offered solely on a wholesale basis (i.e., what percentage of costs would be avoided by only offering the telecommunications service on a wholesale basis).
  Here, the parties dispute the applicable Avoided Cost Discount that should apply when Socket acquires CenturyTel’s retail telecommunications services for resale.

Misconstruing the evidence and the law, the Arbitrator’s Final Report erroneously “finds in favor of Socket’s position” on the avoided discount ratios to apply.
  It does so primarily on the basis of the flawed premise that “[t]he choice seems to be between a 10-year old Missouri ratio and a more current, unsupported, Alabama ratio.”
  Not so.  
CenturyTel devoted substantial time and attention to separately determining the appropriate Avoided Cost Discounts for CenturyTel of Missouri and Spectra Communications Group.
  Based on its company-specific analyses using a methodology previously approved by this Commission and prescribed by the FCC, CenturyTel of Missouri and Spectra proposed avoided costs discount rates of 14.2% and 17.5%, respectively.
  CenturyTel’s proposed avoided cost discounts are appropriate, reasonable, and comply with prevailing methodology.
  
In conducting its company-specific analyses, CenturyTel did use default avoidable cost ratios used in an Alabama PSC proceeding.  But, two points must be noted.  First, the Arbitrator’s Final Report erroneously ignores CenturyTel’s testimony that this Commission utilized the identical ratio “for sales and product advertising expenses in Missouri Case No. TO-97-63.”
  It is reasonable for CenturyTel to rely on this Commission’s precedent and error for the Arbitrator to conclude that the ratio at issue is “unsupported.”  Second, CenturyTel only used those default avoidable cost ratios with respect to product management and sales and product advertising expenses, three subcomponents of Marketing Expenses.
  The Avoided Cost Discount, though, is comprised of numerous components (e.g., Marketing Expenses, Services Expenses, General Support Expenses, Corporate Operations Expenses, Uncollectibles, etc.), each of which is comprised of further subcomponents (e.g., directory campaigns, call completion services, customer services, land and buildings, furniture and office equipment, general purpose computers, executive and planning, general and administrative, etc.).
  In other words, CenturyTel’s avoided cost discounts were determined on recent CenturyTel specific revenue, expense, and avoided cost ratios for indirect expenses as well as default ratios.  Therefore, the Arbitrator’s Final Report fundamentally errs in assuming that CenturyTel’s proposed Avoided Cost Discounts are solely based on an “unsupported Alabama ratio.”
The Arbitrator’s Final Report also errs in adopting Socket’s position and concluding that “the GTE ratio is the only ratio previously approved by this Commission.”
  In arriving at that result, the Arbitrator’s Final Report ignores the record evidence demonstrating that the “10-year old Missouri ratio” is not applicable to CenturyTel of Missouri or Spectra Communications Group.  The undisputed record evidence reveals that CenturyTel’s current costs, operations, and cost structures differ from GTE’s of 1997.
  Socket, importantly, never offers any evidence or analysis suggesting that the old GTE rate is comparable or applicable to CenturyTel.
  Nor does Socket ever conduct any CenturyTel-specific analysis or examination in support of its proposed discount.
  Further, Socket fails to note that the discount rate it proposes reflects GTE’s costs and economies of scale at the time that are no longer applicable to CenturyTel and that revenues, operations, systems, retail offerings, and levels of competition, among other things, have changed significantly since the AT&T and GTE Arbitration in 1997.
  Thus, the “10-year old Missouri ratio” from which Socket’s discount is derived has necessarily changed, and what was good enough for GTE in 1997 is not good enough for CenturyTel in 2006.
  
Finally, the Arbitrator failed to recognize that CenturyTel proved up separate and different discount rates for the two companies.
  These rates differed because the companies have different cost structures and costs.  The final award must recognize these differences in separate Avoided Cost Discounts.
Quite simply, the Arbitrator’s Final Report got it wrong.  In adopting Socket’s position, the Report (a) fails to recognize Commission precedent on the ratios and methodology CenturyTel used, (b) ignores undisputed record evidence undermining Socket’s reliance on an antiquated, inapplicable ratio, (c) fails to engage in reasoned analysis of the methodology by which the parties derived their proposed ratios, and (d) fails to adopt separate discount ratios for CenturyTel of Missouri and Spectra Communications Group, which the undisputed evidence shows is necessary.  Therefore, the Commission should correct these errors and, adhering to approved, sound methodology, adopt CenturyTel’s proposed Avoided Cost Discounts.  
D.
ARTICLE VII, UNE ISSUES TC "D.
ARTICLE VII, UNE ISSUES" \f C \l "2" 
1.
Article VII, UNEs, Issue 13B:  The Commission should reverse the Arbitrator’s ruling imposing an “electronic” service order charge for a “manual” UNE conversion order process. TC "1.
Article VII, UNEs, Issue 13B:  The Commission should reverse the Arbitrator’s ruling imposing an \“electronic\” service order charge for a \“manual\” UNE conversion order process." \f C \l "3" 

The Arbitrator ruled that Socket’s UNE conversion orders—orders to convert special access services to UNE services, or vice versa—are subject to a nominal $3.92 “electronic service order” charge despite acknowledging that CenturyTel’s UNE conversion order process is an entirely manual process.  Indeed, the unrefuted record evidence demonstrates that, when Socket submits such an order, someone at CenturyTel must actually touch and manually process and coordinate the order.
  Furthermore, the Arbitrator’s statement that “conversions [are] largely a billing function” appears to credit Socket’s misguided and speculative testimony that conversions require nothing more than a change in CenturyTel’s billing systems.
  The record demonstrates that it takes CenturyTel approximately six (6) manual labor hours per UNE conversion order to complete the conversion.
  Socket failed to refute this evidence.  This is not a case where a few key strokes is all that is required to process the order.  Consequently, adopting a $3.92 “electronic” service order charge does not even come close to permitting CenturyTel to recover the costs it incurs in processing and coordinating such orders.  


In attempting to justify his ruling, the Arbitrator misconstrued certain statements in the FCC’s Triennial Review Order.
  Specifically, while the FCC did acknowledge that certain ILEC-imposed charges associated with UNE conversions may be “wasteful and unnecessary,” the FCC (unlike the Arbitrator) specifically identified those types of charges—“termination charges, re-connect and disconnect fees, or non-recurring charges associated with establishing a service for the first time.”
  CenturyTel’s proposed UNE conversion order charge is none of these charges.  It is simply a manual service order charge intended to allow CenturyTel its costs in processing the order, a process that requires six (6) manual labor hours per order.  More importantly, given the labor costs associated with manually processing a Socket UNE conversion order, CenturyTel’s proposed UNE conversion order charge clearly will not “unjustly enrich” CenturyTel, which was the primary concern addressed by the FCC in the Triennial Review Order.

Socket admits that it proposed the application of an electronic service order charge to motivate or to provide CenturyTel an “incentive” to deploy a more automated or efficient electronic UNE conversion ordering process.
  However, there is no basis under applicable law for the Commission to order what Socket requests—the establishment of a rate that does not reflect CenturyTel’s reasonable costs, solely for the purpose of penalizing CenturyTel for using a manual process.
  
Section 252(d)(1) of the Act requires that the Commission establish “just and reasonable” rates for CenturyTel’s provision of network elements.  The rates associated with Socket’s access to CenturyTel’s UNE conversion ordering process must be “based on the cost . . . of providing the . . . [OSS] network element.”
  Socket’s proposed $3.92 rate is completely divorced from CenturyTel’s costs and, instead, is purportedly based on the cost of a different ILEC providing a fully automated process not developed or used by CenturyTel.  As such, Socket’s proposed rate, as adopted by the Arbitrator, does not satisfy the requirements of Section 252(d)(1).  It is not a “just and reasonable” rate for CenturyTel’s UNE conversion ordering process and, therefore, the Commission should overrule the Arbitrator’s adoption of it.  As CenturyTel’s UNE conversion ordering process is manual, Socket should be required to pay the applicable manual ordering charge.

2.
Article VII, UNEs, Issue 22:  The Commission should clarify the Arbitrator’s cost sharing ruling to account for the various real-world scenarios that may arise regarding the construction of new facilities, including, at a minimum, clarifying that CenturyTel is not required to contribute to any of the costs associated with constructing new facilities solely for Socket’s use. TC "2.
Article VII, UNEs, Issue 22:  The Commission should clarify the Arbitrator’s cost sharing ruling to account for the various real-world scenarios that may arise regarding the construction of new facilities, including, at a minimum, clarifying that CenturyTel is not required to contribute to any of the costs associated with constructing new facilities solely for Socket’s use." \f C \l "3" 

In a situation where CenturyTel lacks the capacity or facilities to provide Socket with a requested UNE, the Arbitrator correctly ruled that CenturyTel has no obligation to build facilities to meet Socket’s request.
  Thus, the Arbitrator found CenturyTel’s proposed language reasonable to the extent it provides that, in such situations, the parties may work together to develop a construction plan.
  However, the Arbitrator further ruled that the parties should share the non-recurring costs of any such construction on a 50/50 basis.
  CenturyTel respectfully seeks clarification on when CenturyTel is required to share in the costs of new facility construction.


Specifically, CenturyTel seeks clarification that the parties are not required to share construction costs in all instances, but rather only in those instances where the parties, in fact, would both use the newly constructed facilities or when facilities are constructed to meet the demand of both parties.  In other words, consistent with Arbitrator’s finding that CenturyTel has no obligation to construct facilities at Socket’s request, CenturyTel should not be required to incur any costs for facilities constructed solely for Socket’s use or solely to meet Socket’s demand.


There are several possible scenarios under which CenturyTel may undertake facility construction.  First, upon Socket’s request, CenturyTel may agree to construct facilities solely for Socket’s use or to meet Socket’s specific demand.  This is the situation that is intended to be addressed by CenturyTel’s proposed Article VII, Section 2.37.  In such instances, Socket should bear all the costs of such construction.  Otherwise, CenturyTel would be subsidizing new facility construction for Socket, which is contrary to CenturyTel’s obligations under applicable law.
  
Second, in instances where both CenturyTel and Socket require facility augmentation, the Arbitrator’s 50/50 cost sharing ruling would aptly apply as the facilities would be used by both parties or at least would be constructed to meet the demands of both parties.  In such instances, as CenturyTel already has agreed, the parties would work together to establish the appropriate construction plan to adequately address each parties’ demand.  The Arbitrator’s 50/50 cost sharing ruling is reasonable in this situation.


Finally, new facility construction also may be undertaken in response to increased capacity or facility demand from both CenturyTel and a group of CLECs (not just Socket).  In that instance, rather than allocate construction costs on a 50/50 basis, such costs should be allocated “proportionately” among all the parties for whom the facilities are being constructed.  CenturyTel respectfully requests that the Commission clarify the Arbitrators ruling on new facility cost sharing to account for the real-world scenarios identified above.  At a minimum, CenturyTel respectfully requests that the Commission clarify that, consistent with the Arbitrator’s finding that CenturyTel has no obligation to construct facilities “to meet a competitor’s request,” Socket must bear all of the costs for construction of facilities solely for Socket’s use or solely to meet Socket’s demand.
IV.
PANEL 3: OSS/ORDERING/PROVISIONING/MAINTENANCE TC "IV.  PANEL 3: OSS/ORDERING/PROVISIONING/MAINTENANCE" \f C \l "1" 
A.
ACCESS TO OSS (ARTICLE XIII) TC "A.
ACCESS TO OSS (ARTICLE XIII)" \f C \l "2" 
1.
The Arbitrator’s Final Report on Article XIII, Electronic Access to Operations Support Systems Reaches the Correct Conclusion. TC "1.
The Arbitrator’s Final Report on Article XIII, Electronic Access to Operations Support Systems Reaches the Correct Conclusion." \f C \l "3" 
a.
Summary of Report on Article XIII, Electronic Access to Operations Support Systems Contract Language, and Implementation. TC "a.
Summary of Report on Article XIII, Electronic Access to Operations Support Systems Contract Language, and Implementation." \f C \l "4"   
The Arbitrator, in rejecting both Socket’s and CenturyTel’s proposed versions of Article XIII, Access to Operations Support Systems, stated:

As previously stated, the FCC has provided guidance on this issue.  In its TRO, the FCC noted that there are varying degrees of OSS and state commissions are to facilitate necessary access to ILEC systems.  Therefore, the Arbitrator directs the parties to develop language acknowledging that CenturyTel will provide electronic notification as agreed upon in other Articles (without simply referencing the Article).  The Arbitrator further directs the parties to develop language and a process that allows for the electronic information to be incorporated in CenturyTel systems without the need for manual intervention.  This incorporation does not require real time updates or extensive system overhauls.

The Parties can effectuate this requirement through the preparation of contract language that requires them to work together in the implementation of the to-be-approved ICA to identify new or existing, yet low-cost, technology solutions for the input of Socket’s ordering information into CenturyTel’s ordering system.
 
At the same time, to date neither CenturyTel nor Socket has identified a technology that would permit CenturyTel’s currently-deployed OSS to receive electronic ordering information from Socket, other than the modifications to the CenturyTel OSS identified in the cost estimates about which CenturyTel testified.
  Despite his admonishment that the Report was not intended to require “real time” functionality or “extensive system overhauls,”
 if the Arbitrator intended to require the “development” or implementation of the electronic ordering functionality (or other functionalities Socket demanded), then the Arbitrator also required—in the absence of an unknown, unanticipated, and inexpensive technological breakthrough—the imposition of the very high costs upon the industry.
The “Catch-22” of imposing these costs—if indeed that is the effect of the report—is that the very limited number and scope of the CLECs operating within CenturyTel’s incumbent territory in Missouri make it very unlikely that CenturyTel would be able to recover even its costs, much less to recover costs plus a reasonable profit, as required under the law.
  As we point out below, CenturyTel would have little chance of recovery because (a) existing CLEC order volumes in CenturyTel’s territories today are too low to support the nonrecurring charges or surcharges that arise from the high cost of the systems, and (b) Socket has not shown that it or other CLECs will supply order volumes in the future at a level that would support the cost.  Socket would leave CenturyTel stranded with this expense.  
Accordingly, CenturyTel respectfully requests that the Commission affirm the determinations of the Arbitrator that neither “real-time” systems or “extensive system overhauls” are required, but clarify that the Article XIII of the contract to be formed must contain: (a) a restatement of the agreed improvements to systems for notification found in other Articles; (b) provisions for requiring only the parties’ future cooperation in the identification of new or existing, but low-cost mechanisms for the input of Socket’s ordering information into CenturyTel’s ordering system; and (c) provisions for the recovery of any costs incurred.

b.
Anticipation of Socket’s Attack on the Report. TC "b.
Anticipation of Socket’s Attack on the Report." \f C \l "4" 
The Arbitrator’s Report explicitly does not impose the modifications to CenturyTel’s OSS that would drive the imposition of extraordinary expenses.  CenturyTel anticipates that this outcome will not satisfy Socket, but that Socket will renew its demand for real-time, electronic interfaces to CenturyTel’s OSS.  In the interest of clarity, CenturyTel would reiterate the most important of its arguments in support of the rationale and policies underpinning the Arbitrator’s decision.

The goal of the FTA—including the FTA’s unbundling provisions—is to stimulate competition and to spur investment in genuine, facilities-based competition.
  Subject to certain limitations spelled out in the FTA itself and in FCC orders and court decisions, CenturyTel does not contest that Socket is entitled to nondiscriminatory access to certain CenturyTel network elements on an unbundled basis for the provision of telecommunications services.
  Specifically, CenturyTel does not dispute that unbundled access to OSS must be provided.  
For most of CenturyTel’s network elements—including OSS—the access CenturyTel provides to Socket and other CLECs is substantially the same as that which CenturyTel provides to itself, its affiliates, or its customers.  Importantly, for the vast majority of orders Socket places—orders for DS1 UNEs—the ordering process, including pre-ordering, ordering, and provisioning, are indisputably the same for Socket as for CenturyTel in providing services to its retail customers (manual to a large extent, but exactly the same).  These functions do not form the basis of a challenge for lack of “parity.”  Nevertheless, Socket demanded unreasonably that CenturyTel implement electronic access to OSS of the kind maintained by the RBOCs, such as SBC/AT&T or Verizon, including a “Real Time Electronic Interface” for preordering and ordering functions.
  
The inescapable “other side of the coin” facing the Arbitrator, however, was that unbundled access and interconnection are, as a matter of law, always subject to recovery of the costs of providing it in accordance with Section 252 of the FTA and the FCC’s pricing rules.
  As the FCC stated, “In the Local Competition First Report and Order, the Commission clearly established that access to OSS is a separate UNE, a result strongly advocated by competitive LECs.  Because access to OSS is a separate network element, it is subject to the pricing standards in section 252(d)(2) and the Commission’s TELRIC pricing rules.”
  As the FCC ruled, “[I]ncumbent LECs will be fully compensated for any efforts they make to increase the quality of access or elements within their own network.”
  CenturyTel is permitted to recover the forward-looking costs of providing access to OSS solely from competitive LECs.”
  As the District of Kentucky put it, “[The CLEC] is the cost causer, and it should be the one bearing all the costs.”
  To be sure, if CenturyTel is ordered to implement improvements to its systems with either real-time or direct-electronic access or something less, it is entitled to recover the costs.  
The cost of unbundling most elements may be recovered on a provisioned-element-by-provisioned-element basis, even where unusual efforts are required or costs are incurred to provide for unbundling.  For instance, if a CLEC wants an unbundled loop in a rural zone, it may get one, but it must pay the price of the loop appropriate to the rural zone, rather than the price that would apply to an urban loop.  Where underlying costs are higher, the price of unbundling must be higher, even if the function of the elements is the same.  Or, in other cases where initial provisioning costs are higher, the applicable non-recurring charge may be higher.  In all events, the FTA requires compensation.  

However, because enhanced access to OSS has a very large up-front cost even for the first unit a CLEC may consume,
 and because Section 252(d)(2) requires that unbundling be accompanied by the recovery of costs plus a reasonable profit, access to OSS cannot be ordered on the speculation that “if CenturyTel builds it, CLECs will come.”  That is, access cannot be ordered on the mere assumption that Socket or other CLECs will both use the improved access and pay for it.  

It is undisputed that Socket’s order volumes are low and will stay low, regardless of whether CenturyTel is required to improve access to OSS.  The same is true of all other providers.  As Mr. Kohly testified, no one is expected to enter the market and provide a material number of orders or other uses of the OSS during the term of the proposed ICAwith or without the enhanced access to OSS Socket has demanded.
  Ironically, Socket makes this demand even though if it gets what it demands, it will not get different service for the vast majority of its orders, DS1 UNEs, which are preordered, ordered, and provisioned exactly the same for Socket and CenturyTel today.
  

Other Socket witnesses testified to the effect that if automated access to OSS costs what CenturyTel has demonstrated it will cost, they will not buy it.
  Although Socket equivocates based upon its blatant mischaracterization of the records of historical dockets, it no longer meaningfully contests the principle that CenturyTel must be compensated if access is required.
  Socket now merely suggests that CenturyTel should build the system and incur the costs, and if Socket or other CLECs like the outcome, then they can choose to subscribe to what they want.
  If they don’t, they won’t.  Accordingly, the Arbitrator and Commission should look carefully at the lawful alternatives to Socket’s proposal that CenturyTel has offered.  It is clear that CenturyTel’s alternative to the full-blown electronic interface for access to OSS satisfies the FCC’s rules and offers Socket a meaningful opportunity to compete.  
c.
Relief Sought. TC "c.
Relief Sought." \f C \l "4" 
Socket refuses to recognize (as the Arbitrator has recognized in the Report) that, because of the extremely limited use to which the “improved” system would be put, the existing manual systems are in fact less costly and more economically efficient than automated ones.  As the Wireline Competition Bureau put it in the Verizon Virginia Cost Order, 

Our decision to allow Verizon to recover OSS costs from competitive LECs is consistent with our decision elsewhere in this order to limit Verizon’s ability to impose NRCs on competitive LECs.  By limiting recovery for performing manual processes, but allowing recovery of costs associated with automating those processes, we provide Verizon the incentive to adopt automated systems for the activities necessary to turn up service to a competitive LEC.  At the same time, we provide competitive LECs an incentive to consider the costs associated with any future improvements in OSS that they request.  A contrary approach would have the effect of rewarding Verizon for maintaining manual processes even where it might otherwise be efficient to automate, while placing little restraint on competitive LEC demands for new systems.

Nothing in the record suggests that there is any prospect that the enhancements to OSS that Socket demands are in any respect economic.  Nothing in the record suggests that Socket will be unable to compete in its chosen market if not granted the full-blown electronic access it has demanded.
  The Commission should, therefore, heed the advice of the FCC and refuse Socket’s demands in lieu of CenturyTel’s offer. 
CenturyTel respectfully requests that the Commission affirm the determinations of the Arbitrator that neither “real-time” systems or “extensive system overhauls” are required, but clarify that the Article XIII of the contract to be formed must contain (a) a restatement of the agreed improvements to systems for notification found in other Articles; (b) provisions for requiring only the parties’ future cooperation in the identification of new or existing, but low-cost mechanisms for the input of Socket’s ordering information into CenturyTel’s ordering system; and (c) provisions for the recovery of the costs incurred.
B.
MAINTENANCE ISSUES (ARTICLE IX) TC "B.
MAINTENANCE ISSUES (ARTICLE IX)" \f C \l "2" 

In his Final Report, the Arbitrator specifically adopted CenturyTel’s proposed language in Article IX, Sections 4.1, 5.1 and 7.3.  In doing so, the Arbitrator correctly found that CenturyTel already provides Socket with the ability to contact it to discuss scheduled network activities, Socket customer-specific problems and service-related questions, and rejected Socket’s more onerous, costly and unnecessary proposals.
  However, out of an abundance of caution, CenturyTel seeks clarification on the Arbitrator’s ruling for Article IX, Issue 2.  While the Arbitrator adopted CenturyTel’s proposed Sections 4.1, 5.1 and 7.3, all three of those contract provisions relate to Article IX, Issue 1.  Issue 2, on the other hand, pertains to two other contract provisions not specifically referenced by the Arbitrator—Sections 5.1.1 and 7.1.


The primary issue in Issue 2 is whether Socket is required to use the same 1-800 number used by CenturyTel’s retail customers and field technicians to report customer trouble.  It appears that the Arbitrator intended his decision above to also decide Issue 2 (not just Issue 1) as he states:  “The record establishes that CenturyTel has provided Socket with a means of contacting CenturyTel for service-related questions without sitting in a queue with retail customers.”
  This statement appears to reference that CenturyTel testimony in the record establishing that CenturyTel has agreed to provide Socket with a “special dialing option” on the 1-800 number that will permit Socket to by-pass retail-oriented messages and recordings and to be placed in queue more quickly to speak with a CenturyTel maintenance/repair representative (ahead of CenturyTel’s retail customers).
  To the extent CenturyTel’s interpretation of the Arbitrator’s Report is correct, CenturyTel respectfully requests that the Commission clarify that the Arbitrator also adopted CenturyTel’s proposed language in Article IX, Sections 5.1.1 and 7.1.
V. 
PANEL 4:  PERFORMANCE MEASURES (ARTICLE XV) TC "V. PANEL 4:  PERFORMANCE MEASURES (ARTICLE XV)" \f C \l "1" 
The Arbitrator’s Report rules for Socket on virtually every issue of significance related to Article XV, Performance Measures (“PMs”).
  This is the case despite the fact that Socket presented no evidence of significance on any issue relating to performance measures, except an issue that was not in contest—i.e., whether the final agreement should contain PMs at all.
  The Commission should not accept the sections of the Report dealing with PMs, but should adopt rulings consistent with CenturyTel’s positions.  

A.
the report ignores the evidentiary record by ruling for socket on most pm issues WHEN socket did not even attempt to support its proposed pms and remedies with any evidence TC "A.
the report ignores the evidentiary record by ruling for socket on most pm issues WHEN socket did not even attempt to support its proposed pms and remedies with any evidence" \f C \l "2" 
As a threshold matter, CenturyTel disputes that anything that Socket does in the market or anything that CenturyTel does in responding to its wholesale customers, such as Socket, requires either detailed performance measures or the imposition of financial remedies, much less penalties such as those for which Socket has unabashedly sought imposition.  Evidently, Socket held the same view for a long time, because it did not see fit to propose its Article XV until late Friday, December 30, 2005, during the holidays and merely two weeks before filing its strident Petition for Arbitration.  At the same time, in the interest of ensuring that the CenturyTel/Socket interconnection relationship is governed by a clear set of standards, CenturyTel has agreed that the ICAs between Socket and either CenturyTel of Missouri or Spectra may contain such terms.

In its filed direct testimony and through its own proposed Article XV, CenturyTel identified troublesome legal and operational issues with Socket’s proposed PMs (and related terms); stated facts establishing the ambiguity and dysfunctional nature of Socket’s proposed terms and conditions; and offered alternative measures, terms, and conditions—generally dealing with the same subject matters for which Socket sought PMs, but doing so in a reasonable, clear set of proposed measures and remedies.
  Socket chose not to rebut in any material, evidentiary way the flaws CenturyTel identified in its direct case.  Instead, Socket admitted in its rebuttal case that many of CenturyTel’s concerns and criticisms “ha[d] merit”
 and were “legitimate.”
 Socket also abandoned any meaningful support for its proposal and urged the Arbitrators to require an extracurricular, Commission-supervised, post-arbitration, “collaborative” dispute resolution proceeding in which to further negotiate and, if necessary, arbitrate a set of PMs.
  However, these are issues that should be weighed in the context of the overall record of this bilateral case.

Complaining about alleged CenturyTel inefficiencies in the handling of Socket’s very few orders and falsely accusing CenturyTel of breaching its current agreements—which have no active performance measures—Socket simply propped up its Article XV without evidence of the need for or validity of any of its proposed measures in the context of its business plan or history of complaints.
  Socket’s case fails to analyze, much less support, its indisputably cryptic requested “penalties” or “incentives,” other than to suggest that they are big enough to keep CenturyTel in line.
  Perhaps most importantly, Socket’s case almost entirely fails to deal with many of the aspects of the plan CenturyTel proposed, much less to support the proposition that Socket’s plan is the better alternative.

Socket simply designed its case around putting the issue off for another day.
  This is an ironic position for Socket to take given that CenturyTel had offered to extend the procedural schedule of this case in order to provide for more efficient—and more deliberate—negotiations to remove issues and achieve the broadest level of agreement possible.
  Socket not only refused CenturyTel’s offer, but openly mocked it in its testimony.

Notwithstanding the “soup-to-nuts” scope of this bilateral case and the crushing schedule of preparation, to bridge the gaps between the parties, CenturyTel agreed with Socket on provisioning intervals and many of the pertinent definitions for Socket’s assurance of a clear and agreed set of standards under which it could receive the wholesale functions that CenturyTel is to provide it under the terms of the proposed ICA.  In addition, CenturyTel proposed a set of financial remedies—not penalties, which would be prohibited in a contract under Missouri law, even if agreed,
— related to the losses that Socket might arguably experience in the event that CenturyTel failed to provide appropriate performance of its duties as an ILEC.

Moreover, CenturyTel presented a detailed, factual record pertaining to the problems with the measures and penalties that Socket proposed through several witnesses.  As CenturyTel pointed out in its testimony, these problems included: 

(1)
Socket’s “benchmarks” often have nothing to do with parity, but require either perfection in performance or performance that far exceeds that which CenturyTel provides itself, its customers, or its affiliates.
 

(2)
Socket’s order volumes are so low—it has never placed enough orders to trigger the condition precedent in the current GTE/AT&T agreement it adopted with GTE just before the CenturyTel of Missouri acquisition and has testified that it is unlikely to do so in the next three years
—that even a single CenturyTel “miss” in a month could result in a breach of the Socket percentage-based benchmark and the assessment of a penalty.
  Socket has proposed nothing concrete to deal with this issue, and the Arbitrator has not crafted a solution in the Report.

(3)
Socket’s formulae for “incentives” are cryptic and, as Socket admits, produce varying and unpredictable penalties that have nothing to do with the harm that Socket may recognize through any failure of CenturyTel to comply.
  In fact, the penalties Socket proposes sometimes could produce penalties that are several times the total revenue CenturyTel realizes from the sale of services or facilities to Socket.

Again, it is important to recognize that CenturyTel did not “just say ‘no’” to the implementation of PMs and remedies, as would have been its right in response to a late-offered and hopelessly deficient offer such as that which Socket proposed.  Instead, using the most decipherable aspects of Socket’s PMs framework, CenturyTel designed what is generally a corresponding set of PMs and remedies that measure the right things at the right times and produce fair, predictable, reasonable remedies in the event of default.

Socket not only did not support the details of its proposed Article XV, Performance Measures with any evidence, its only response to CenturyTel’s evidentiary dissection of the Socket proposal was to acknowledge that (1) its proposed measures had problems,
 (2) its proposed penalties were, indeed, penalties, and not an attempt at lawful liquidated damages,
 and (3) the Commission should conduct a multilateral “collaborative” proceeding on the topic
—even though no other CLEC has seen fit to negotiate or arbitrate an ICA of this type with CenturyTel.

Under Section 252(b)(4), the Commission, through its delegated Arbitrator, is to reach a decision on the unresolved issues based upon information obtained from the parties.  In the absence of evidence from the parties, the Commission is entitled to “proceed on the basis of the best information available to it from whatever source derived.”
  The final award and contract language will be reviewed on the administrative record.

B.
SOCKET’S PROPOSED “REMEDIES,” AS ADOPTED BY THE REPORT, CONSTITUTE UNLAWFUL AND UNENFORCEABLE PENALTIES TC "B.
SOCKET’S PROPOSED \“REMEDIES,\” AS ADOPTED BY THE REPORT, CONSTITUTE UNLAWFUL AND UNENFORCEABLE PENALTIES" \f C \l "2" 
The threshold legal questions have largely been put aside because CenturyTel does not dispute either the propriety of contractual PMs as a general proposition or the use of “liquidated damages”-based remedies for non-compliance.  However, the remedies Socket seeks to impose, and which the Arbitrator adopted, are unlawful and should be reversed.  As an initial matter, while Socket attempts to characterize its PM remedies as “liquidated damages,”
 they are nothing of the sort.  Indeed, they are antithetical to liquidated damages, which by their very nature and definition are negotiated and agreed to by the parties.
  CenturyTel certainly never agreed to the PM remedies proposed by Socket and now adopted by the Arbitrator.  Thus, those remedies cannot be considered “agreed to” if they are unilaterally imposed upon CenturyTel through this adversarial proceeding.
More importantly, Socket’s proposed remedies fail to satisfy the basic requirements for liquidated damages.  Under Missouri law, liquidated damages may be enforceable; however, penalty clauses are not.
  A liquidated damages provision is only enforceable if (i) the amount fixed as damages is a reasonable forecast for the harm caused by the breach; and (ii) the harm that is caused by the breach is of a kind difficult to accurately estimate.
  If there is no reasonable relationship between the “agreed upon” liquidated damages and those expected to result from the breach, the agreed-upon liquidated damages are deemed a penalty and are, therefore, unenforceable.
  Indeed, Missouri requires that a claimant “must show at least some actual harm or damage caused by the breach before liquidated damages clauses can be triggered.”
  In this case, Socket admits that its proposed PM “remedies” are “not [intended] to compensate [Socket] for actual harm, but to incent [CenturyTel’s] performance.”
  Socket even goes so far as to admit on the record that its proposed remedies are “not connected” or otherwise intended to be related to Socket’s purported damages occasioned by CenturyTel’s alleged breaches of PMs.
  Additionally, Socket’s “remedy” provisions afford CenturyTel no opportunity to show in appropriate cases that no harm occurred, providing yet other ground for their unenforceability.  Indeed, courts have often invalidated even agreed-upon liquidated damages clauses that attempt to set a single measure of damages that is not related to the gravity of a breach.
  As Socket’s proposed self-executing remedies make no effort to estimate the actual harm, if any, that would result from CenturyTel missing PMs, they constitute unenforceable penalties, and it is unlawful for the Arbitrator to impose them on CenturyTel.

C.
THE COMMISSION SHOULD REQUIRE THAT THE AGREEMENT CONTAIN PERFORMANCE MEASURES AND REMEDIES APPLICABLE TO CERTAIN CRITICAL ASPECTS OF SOCKET’S PERFORMANCE TC "C.
THE COMMISSION SHOULD REQUIRE THAT THE AGREEMENT CONTAIN PERFORMANCE MEASURES AND REMEDIES APPLICABLE TO CERTAIN CRITICAL ASPECTS OF SOCKET’S PERFORMANCE" \f C \l "2" 
While Socket may argue that it is less important than other parts of the case, in the Report, the Arbitrator refused CenturyTel’s request to apply certain limited aspects of Article XV, PMs, to Socket’s performance under the putative contract.  Specifically, CenturyTel had requested that: (1) Socket’s obligation to submit high-quality forecasts of demand for CenturyTel interconnection services and facilities be a prerequisite to any “penalties” or remedies under Article XV
; (2) Socket’s submission of orders be subjected to a PM for percentage of errors
;  and (3) Socket’s obligation to submit high-quality forecasts be enforced via remedies under a PM.
 

First, Socket should be required to submit high-quality, low-error orders.  The underlying obligation to provide quality orders is needed because CenturyTel’s ability to handle potentially increasing volumes of Socket (or other CLEC) orders is directly dependent upon how many of these orders “fall out” of the ordinary provisioning process because of problems within Socket’s control.  Where orders fall-out of the ordinary provisioning process because of Socket’s errors, additional labor is required on the part of CenturyTel.  There is nothing unreasonable about CenturyTel’s request for PMs on this front.  

Second, Socket has agreed in negotiations to provide accurate forecasts.
  Its only objection to a condition precedent or PM related to forecasts is that it does not wish to have PMs applied to it.  This is nonsense.  The interconnection agreement sets forth bilateral agreements, not Socket’s unilateral options.  There is no reason why Socket should not be required to live up to its agreements or to have compliance with its agreements made a prerequisite to remedies, particularly where Socket’s performance directly affects CenturyTel’s ability to provide adequate service to Socket, and Socket specifically wants—and the Report currently provides—penalties where CenturyTel fails to perform, often near perfectly.

In the end, the Arbitrator and Commission must choose a set of performance measures and remedies that conform to the record in this case.  Again, Socket has eschewed presenting evidence in support of its PMs or remedies, even as it acknowledged that CenturyTel’s testimony regarding problems in Socket’s formulation had merit.  Where Socket has supported nothing, CenturyTel’s evidence both dismantles Socket’s proposed Article XV and proves the propriety of its own Article XV.  The Arbitrator should, therefore, have selected CenturyTel’s proposal as the most appropriate outcome, and the Commission should do so now.  Neither the Arbitrator nor the Commission may choose the Socket proposal in the absence of evidence to support it.  With respect to PM remedies specifically, it would be unlawful for the Arbitrator or the Commission to impose Socket’s proposed PM remedies on CenturyTel as those remedies constitute unenforceable penalties.  The imposition of Socket’s proposed remedies on CenturyTel further would exceed the Commission’s jurisdiction and would violate both the FTA and CenturyTel’s constitutional right to due process.

VI.
PANEL 5:  GENERAL TERMS & CONDITIONS/DEFINITIONS/NUMBER PORTABILITY TC "VI.  PANEL 5:  GENERAL TERMS & CONDITIONS/DEFINITIONS/NUMBER PORTABILITY" \f C \l "1" 
A.
Article III, General Terms, Issue 2:  The Commission should reverse the Arbitrator’s unreasonable ruling as CenturyTel is not capable of complying with it given its current billing systems TC "A.
Article III, General Terms, Issue 2:  The Commission should reverse the Arbitrator’s unreasonable ruling as CenturyTel is not capable of complying with it given its current billing systems." \f C \l "2" 

The Arbitrator ruled that Socket should be required to pay its CenturyTel wholesale bills either within thirty-one (31) days after the invoice is posted electronically to CenturyTel’s website or within 31 days from Socket’s receipt of the invoice.  In either case, this ruling would permit Socket to remit payment approximately 35-40 days from the “bill date”—the date on which charges are “cut off” for purposes of bill preparation.  In doing so, the Arbitrator purports to require that CenturyTel provide a variable billing cycle to Socket which CenturyTel’s automated billing systems simply are not capable of processing.


As the record clearly indicates, CenturyTel’s billing systems are designed to provide no greater than a 30-day billing cycle
—that is, 30 days from the “bill date,” not 30 days from electronic posting or receipt by the customer.
  Socket is only one of hundreds of thousands of customers in CenturyTel’s standard commercial billing cycles.  However, the Arbitrator’s ruling essentially requires CenturyTel to create a special billing cycle just for Socket, a billing cycle its current billing systems are not capable of achieving.  Because CenturyTel’s current billing systems cannot accommodate a billing due date in excess of 30 days from the bill date, the Arbitrator’s ruling essentially would require CenturyTel to elect between one of two equally unreasonable options.  First, to continue to provide Socket the same automated billing services that CenturyTel provides its other customers, CenturyTel would have to spend significant time and money to modify—and perhaps replace—its current billing systems.
  Alternatively, and more likely, CenturyTel would have to manage and prepare Socket’s bills separate and apart from those of CenturyTel’s other customers.  In other words, CenturyTel would have to administer Socket’s billing manually, outside of established billing cycles and processes.  While perhaps providing Socket more time to review and audit its bills, such a result also would serve to diminish the accuracy of Socket’s bills as their preparation would be divorced from CenturyTel’s automated systems.  This problem would be further compounded to the extent other CLECs adopted Socket’s contract terms.


Equally critical, by ruling that Socket’s 31-day payment period be measured from the date an invoice is posted electronically or the date Socket receives the invoice, the Arbitrator essentially seeks to impose a “variable” billing cycle.  Unlike the “bill date” (the date charges are cut-off for bill preparation each month), the date that an invoice is electronically posted or received by Socket cannot be fixed with any certainty.  Before a bill can be posted electronically, it must be audited for quality assurance and printed.
  While that process generally takes about 4 days,
 it may take a shorter or longer period depending on the results of the quality assurance audit.  Similarly, Socket’s actually receipt of a bill is dependent on the delivery schedules of the U.S. Mail, which are not within CenturyTel’s control.  Thus, the number of days between the bill date and the date Socket receives a bill via U.S. Mail also may fluctuate, even if only slightly.  The bottom line is that the date(s) from which the Arbitrator chose to measure Socket’s 31-day payment period are variable, and CenturyTel’s billing systems cannot accurately administer such variable billing cycles.


In the Report, the Arbitrator asserts that permitting Socket to pay its bill within 31 days from bill receipt is dictated by looking “to existing state regulations,” specifically 4 C.S.R. § 240-29.090(2).  However, that rule expressly applies to “invoices requesting payment for terminating traffic placed on the LEC-to-LEC network,” which are not the type of invoices at issue here.  The rule does not apply, as the Arbitrator appears to suggest, to charges associated with collocation or other wholesale services.  Indeed, Socket’s bills do not contain billing for measured traffic, access or otherwise, which are the type of charges to which Rule 29.090 is directed.  Rather, Socket’s bills predominantly, if not entirely, contain charges for UNE circuits and resold services, which do not fall within the purview of Rule 29.090.  The rule on which the Arbitrator relies simply has no application to Socket’s bills.


The Arbitrator’s ruling is unreasonable, particularly since CenturyTel makes available to Socket electronic bill review and payment options that provide Socket with precisely what it desires—more time to review its bills.  The Arbitrator’s ruling is even more unreasonable given that its ruling would require CenturyTel to incur significant expense and inefficiencies in order to comply when Socket has not even attempted to avail itself of the electronic bill options CenturyTel already makes available.
  Indeed, it is ironic that Socket would demand in this arbitration a fully automated OSS system in the name of greater efficiency, and yet refuse to take advantage of the automated and efficient bill review and payment options that CenturyTel already makes available.  The Commission should overrule the Arbitrator on Article III, Issue 2, and require that Socket remit payment to CenturyTel within its existing billing cycles (or within 30 days from the bill date).  That is the only way CenturyTel could provide Socket with billing services using its current billing systems.

B.
NUMBER PORTABILITY (ARTICLE XII) (Issue No. 2) TC "B.
NUMBER PORTABILITY (ARTICLE XII) (Issue No. 2)" \f C \l "2" 
Socket proposed in connection with Article XII, Issue No. 2, that “[e]ach Party shall permit telephone numbers associated with Remote Call Forwarding [“RCF”] to be ported.”  CenturyTel proposed that this language be qualified by the requirement that porting be permitted in an RCF arrangement only “if the number is being ported to another number located in the same rate center.”
  The Arbitrator correctly determined the policy governing this issue in finding that any conversion through number portability of a permanently call-forwarded retail service arrangement should not result in access charge or toll avoidance when the customer of the “RCFed” number changes its local service provider.
  Specifically, the Arbitrator determined that Socket is to be responsible for any “intrastate or interstate charges,” including retail toll charges and intrastate or interstate access charges that would be applicable under CenturyTel’s tariffs.  
However, failing to properly consider telecommunications industry standards (specifically, Ordering and Billing Forum standards, ATIS/OBF-LSR-099), the Arbitrator incorrectly determined that the conversion of the service to a new provider was not FTA and FCC-proscribed “location portability.”
  This technological standards inconsistency in the Report makes it difficult to devise a means by which Socket may be charged the toll and access charges that would otherwise be paid by the retail customer of the RCF service.  This is true because, in effect, the Arbitrator has ruled that when an RCFed number is ported outside of its local calling area, it is to be treated for dialing, toll, and access purposes differently than every other number in the NPA-NXX block.  
Although the definition of “number portability” speaks to the location of the number
—not the location of the customer using the number—the Arbitrator incorrectly keyed his decision off of the fact that in the porting scenario Socket pursues, the customer does not move.  There can be no question, however, that in the scenario sketched in the hearing, the porting of a number that has been “RCFed,” the number, in fact, moves locations.  The Arbitrator’s error leaves significant ambiguity in the application of the Report in the context of the putative contract between the parties.  
While no one noted it at the Hearing on the Merits because it was generated on the fly and without ample study time, Mr. Turner’s drawing of the conversion from a RCF arrangement to a number-ported arrangement when Socket wins a customer, Socket Ex. 17, contains an error (or is at least unclear) in at least one respect.  Specifically, the “After” service Mr. Turner’s diagram portrays shows both the “Original Number” and the “Ringing Number” as having associated service to the Socket retail customer location.
  In fact, this would be the case only if the Socket retail customer purchased both the ported local service and the local service associated with the Ringing Number, most likely using two local loops.  Here, the service in issue is associated only with the original, RCFed number.  There is no longer a need for the service associated with the Ringing Number to which the Original Number was forwarded via the second call, because all calls to the Original Number are delivered to the end-user’s address without using the number to which it was formerly forwarded.  In other words, other than for local calls within its own calling area, the Ringing Number is no longer needed because there is no longer a second call triggered by a call to the Original Number. 

As is explained with more diagrams and detail in CenturyTel’s Brief,
 this error was driven by an indisputable mistake in the preparation of an ad hoc exhibit at the Hearing on the Merits, and the Commission should correct it here.  Properly drawn, the “after” scenario would include two telephones, not one, and a change in the “physical” location of the Original Number from the CenturyTel switch to the Socket end user customer premises.  See Figures C and E, below (for convenience, the figures are numbered consistently with CenturyTel’s Brief).
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Because its proposed contract language, unlike Socket’s demands, is consistent with the law with respect to number and location portability, the Commission should adopt CenturyTel’s proposal.  While parties are entitled to number portability, they are not entitled to port numbers to different locations that are not in the same rate center.
  Accordingly, the Commission should adopt CenturyTel’s proposed language.  
VII. 
CONCLUSION TC "VII. CONCLUSION" \f C \l "1" 
CenturyTel respectfully requests that the Commission affirm, clarify, or revise the Arbitrator’s Final Report in accordance with CenturyTel’s rationale, as set forth herein.
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� 	CenturyTel, Inc. owns two corporate entities that are operating as ILECs in Missouri: CenturyTel of Missouri, LLC and Spectra Communications Group, LLC.  Each of these ILECs negotiated and is arbitrating a separate interconnection agreement with Socket and has consented to a joint proceeding in this matter solely as a convenience to the Commission and the parties.  Exhibit F (Simshaw Rebuttal) at 44-45.  In these Comments, the two CenturyTel ILECs are referred to collectively as “CenturyTel” as a matter of convenience.  CenturyTel of Missouri, LLC and Spectra Communications Group, LLC, remain separate incumbent local exchange carriers under the FTA, and each will each operate under a separate interconnection agreement with Socket.  Id.


� 	See The Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, amending the Communications Act of 1934, 47 U.S.C. § 151, et seq.  These Acts, as they may have been further amended, are referenced collectively herein as the “FTA.”  Citations to the FTA will be to the appropriate sections of the United States Code as “Section ___.” Citations to FCC Rules will be to the relevant sections of the Code of Federal Regulations, 47 C.F.R., as “Rule ___.”


� 	If any concern exists about the parties agreeing to non-TELRIC 2-wire and 4-wire analog loop rates that differ from the 2-wire and 4-wire costs developed as a part of CenturyTel’s recurring DS1 UNE loop cost study, the Commission should order the parties to use the TELRIC-compliant 2-wire and 4-wire costs contained in the cost study rather than the non-TELRIC rates agreed upon in negotiations.


� 	See CenturyTel’s Post-Hearing Brief on Certain Disputed Arbitration Issues (“CenturyTel Brief”) at 16-17. 


� 	See id. at 19-21; Transcript of Hearing on the Merits (“Tr.”) at 225:3-226:2 (Simshaw); Exhibit E (Simshaw Direct) at 15-17; Exhibit F (Simshaw Rebuttal) at 12-13.


� 	See, e.g., Exhibit B (Avera Rebuttal) at 1, 8; Exhibit E (Simshaw Direct) at 5-35; Exhibit F (Simshaw Rebuttal) at 2-14; CenturyTel Brief at 11-27.


� 	See Arbitrator’s Final Report at 16.


� 	See id.


� 	These sections would, under the Arbitrator’s Final Report, replace the parties’ proposed language for sections 4.1 through 4.7.  See Arbitrator’s Final Report at 16-18.


� 	Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68, Order on Remand and Report and Order, 16 FCC Rcd 9151, 9161-62 at ¶¶ 18, 21 (2001) (ISP Remand Order), remanded, WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002), cert. denied, 538 U.S. 1012 (2003).


� 	See ISP Remand Order at ¶¶26-29, 39.  The WorldCom court, of course, reversed and remanded the FCC’s decision, but did not vacate the order.  288 F.2d at 433-34.


� 	See Global Naps, Inc. v. Verizon New England, Inc., No. 05-2657 at 11-13, ___ F.3d ___ (1st Cir. Apr. 11, 2006).  The Commission took official notice of this ruling at the hearing on the merits.  See also Exhibit E (Simshaw Direct) at 9.


� 	Id. at 27, 29-37.


� 	Id. at 29-37.


� 	See Arbitrator’s Final Report at 23-31 (Article V, Issue 10).


� 	See Arbitrator’s Final Report at 22-23 and 27 (e.g., ruling on Article V, Issue 9, § 8.3 and Issue 10,  § 9.2.3)(rejecting language dealing with “non-local traffic not subject to an interconnection agreement” but accepting CenturyTel’s bill-and-keep compensation  language for interexchange, VNXX Traffic).


� 	See id. at 43 (Article V, Issue 33, adopting CenturyTel’s definition of “Local Interconnection Traffic”, but failing in Article II, Issue 14, to define “ISP-Bound Traffic” (or “ISP Traffic,” in Socket’s nomenclature) or otherwise to deal with the “local” and “interexchange” distinctions in reference to the ISP Remand Order.  The term “Local Interconnection Traffic” is used only in the heading of Article V, Section 9.0 and in Section 9.1, and in other provisions of Article V not pertaining to jurisdiction or compensation.


� 	The parties resolved the meaning of “Local Traffic” in Article V, Issue 19, defining it to mean, “1.80  Local Traffic includes all Section 251(b)(5) Traffic that is originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) that: (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes.”


� 	The parties resolved the meaning of “Section 251(b)(5) Traffic” in Article V, Issue 28, defining it to mean  “1.109	‘Section 251(b)(5) Traffic’ - calls originated by Socket's end users and terminated to CenturyTel’s end users (or vice versa) will be classified as ‘Section 251(b)(5) Traffic’ under this Agreement if the call:  (i) originates and terminates to such end-users in the same CenturyTel exchange area; or (ii) originates and terminates to such end-users within different exchange areas that share a common local calling area, as defined in CenturyTel’s tariff, e.g., Extended Area Service (EAS), mandatory and optional Metropolitan Calling Area, or other like types of expanded local calling scopes.”


� 	See, e.g., CenturyTel Brief at 36-65.


� 	See, e.g., Exhibit P (T. Hankins Direct) at 3-15; Exhibit Q (T. Hankins Rebuttal) at 5-15 & Schedule TMH-Reb-1; Exhibit R (GTE-based UNE NRCs).


� 	See, e.g., Tr. at 238:15-241:15; 246:3-23 (CenturyTel Opening Statement); 247:21-261:4 (cross examination of Kohly & Turner).


� 	See, e.g., CenturyTel Brief at 52-62.


� 	See Exhibit P (T. Hankins Direct) at 5-7; Exhibit R (GTE-based UNE NRCs).


� 	See Exhibit 3 (Turner Direct) at 47-59; Exhibit 4 (Turner Rebuttal) at 50-54.


� 	Exhibit P (T. Hankins Direct) at 6-7; Exhibit Q (T. Hankins Rebuttal) at 8.


� 	Exhibit P (T. Hankins Direct) at 5-7, 15; Exhibit Q (T. Hankins Rebuttal) at 8.


� 	Arbitrator’s Final Report at 54-58.


� 	Exhibit P (T. Hankins Direct) at 9-15; Exhibit Q (T. Hankins Rebuttal) at 8-10, Schedule TMH-Reb-1; Exhibit S (Wilkes Direct) at 5-19 & Wilkes Schedule No. 1.  


� 	Tr. at 261:18-21; 262:7-14 (Turner).


� 	In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order, DA 03-2738 at ¶¶ 537-46 (rel. August 29, 2003) (Verizon Virginia Cost Order); Local Competition First Report and Order at ¶ 1375; Verizon Pennsylvania, Inc. v. Pennsylvania Pub. Util. Comm’n, 380 F. Supp. 2d 627, 654-655 (E.D. PA 2005); AT&T Communications of the South Central States, Inc. v. Bellsouth Telecommunications, Inc., 20 F. Supp. 2d 1097, 1104-1105 (E.D. KY 1998) (“Because the electronic interfaces will only benefit the CLECs, the ILECs, like BellSouth, should not have to subsidize them. . . .  AT&T is the cost causer, and it should be the one bearing all the costs; there is absolutely nothing discriminatory about this concept.”).  


� 	See CenturyTel Brief at 54-55.


� 	See CenturyTel Brief at 56-58; Tr. at 250:12-255:3 (Turner).


� 	Tr. at 250:12-255:3 (Turner).


� 	See CenturyTel Brief at 59-61.


� 	Exhibit A (Avera Direct) at 4.


� 	Exhibit P (T. Hankins Direct) at 7-9.  


� 	Exhibit Q (T. Hankins Rebuttal) at 4-5.


� 	Exhibit P (T. Hankins Direct) at 8-9.


� 	See Arbitrator’s Final Report at 49-50.


� 	Correcting those data input mistakes, as CenturyTel explained at the hearing on the merits, necessarily increases the DS1 and DS3 UNE loop rates.  Tr. at 370:15-371:7 (Buchan).  


� 	Tr. at 283:12-17 (Turner).


� 	Exhibit J (Buchan Direct) at 5-7.


� 	See, e.g., CenturyTel Brief at 49-51; Exhibit B (Avera Rebuttal) at 10-12; Exhibit K (Buchan Rebuttal) at 3-5; Exhibit I (Davis Rebuttal) at 2-5l.


� 	Tr. at 298:16-19 (Turner).


� 	See Exhibit 4 (Turner Rebuttal) at 46-47.


� 	See Exhibit 4 (Turner Rebuttal) at 46-47.  The ruling on recurring rates in the Arbitrator’s Final Report does not appear to fully recognize this critical point.  Similarly, the ruling does not appear to credit that the data input mistake relating to cooper facility “fill factors” only impacts the underlying cost of DS1 loops as DS3 loops are not copper-based nor, conversely, that the data input mistake relating to fiber costs only impacts the underlying costs of DS3 loops as they are fiber-based, not copper-based like DS1 loops.


� 	See Arbitrator’s Final Report at 49-50.


� 	See Exhibit K (Buchan Rebuttal) at 9.  Under the FTA, of course, negotiated agreements need only be nondiscriminatory and not inconsistent with the public interest.  47 U.S.C. § 252(e)(2)(A).


� 	See Exhibit K (Buchan Rebuttal) at 9.


� 	Indeed, the Arbitrator’s Final Report is completely lacking in any cites to record evidence or law supporting its decision on recurring rates.


� 	Exhibit J (Buchan Direct) at 7; Tr. at 234:7-9 (Socket Opening Statement).


� 	See Exhibit K (Buchan Rebuttal) at 9.


� 	See CenturyTel Brief at 49-51; Exhibit K (Buchan Rebuttal) at 9.


� 	See, e.g., CenturyTel Brief at 39-43.


� 	See Tr. at 363:6-10 (Buchan) (“Because those two and four-wire rates that we developed are based on CenturyTel investment costs.  They're based on the actual loop lengths of CenturyTel customers.  They are -- it's based on a forward-looking network design that is specific to CenturyTel”).


� 	Exhibit K (Buchan Rebuttal) at 8-9, 11.


� 	Exhibit H (Davis Direct) at 4, 8-10; Exhibit J (Buchan Direct) at 12-15.  


� 	See, e.g., Exhibit 3 (Turner Direct) at 47-59; Exhibit 4 (Turner Rebuttal) at 19-49.  Also, virtually the entirety of Socket’s direct testimony on the cost issues (i.e., Exhibit 3) is fundamentally misguided and inapplicable.  Exhibit K (Buchan Rebuttal) at 5-9.


� 	Exhibit I (Davis Rebuttal) at 2-3; Exhibit K (Buchan Rebuttal) at 5-8.  


� 	Exhibit J (Buchan Direct) at 5-7, 12-14; Exhibit H (Davis Direct) at 4-12, 21-23; Exhibit I (Davis Rebuttal) at 2-5.


� 	See Exhibit J (Buchan Direct) at 16-17 (fill factor); Exhibit K (Buchan Rebuttal) at 15 (fiber cost).


� 	See Arbitrator’s Final Report at 50.


� 	Exhibit J (Buchan Direct) at 15-17.


� 	See CenturyTel Brief at 42-43; Exhibit H (Davis Direct) at 18-21; Exhibit I (Davis Rebuttal) at 2-5; Exhibit J (Buchan Direct) at 15-18.


� 	Exhibit H (Davis Direct) at 18-21; Exhibit I (Davis Rebuttal) at 2-5; Exhibit J (Buchan Direct) at 15-18.


� 	See id.


� 	Recall, of course, that the 2-wire and 4-wire loop costs do not constitute a basis for DS3 UNE loop rates and, as such, CenturyTel cannot rerun its DS3 loop cost studies using those agreed upon rates that are intrinsically irrelevant to DS3 loops.  Socket recognizes as much.  Id. at 3-5; Exhibit 4 (Turner Rebuttal) at 46-47.


� 	47 U.S.C. § 252(d)(1).


� 	Exhibit K (Buchan Rebuttal) at 3-5.


� 	Id.


� 	Exhibit 4 (Turner Rebuttal) at 46.


� 	Tr. at 298:16-20 (Turner).


�	Tr. at 283:13-17 (Turner).


� 	Id. at 294:7-295:12 (Turner).


� 	Id.


� 	Id. at 248:17-24 (Kohly).


� 	Id. at 295:2-12 (Turner).


� 	See id.; CenturyTel Brief at 39-51.


� 	Exhibit A (Avera Direct) at 14-28; Exhibit B (Avera Rebuttal) at 10-12; Exhibit J (Buchan Direct) at 3-24; Exhibit K (Buchan Rebuttal) at 5-17; Exhibit H (Davis Direct) at 4-21; Exhibit I (Davis Rebuttal) at 2-5.  With respect to recurring rates, moreover, Socket fails to substantively challenge CenturyTel’s operating costs, risk-adjusted cost of capital or depreciation rates, and fails to justify using the non-CenturyTel, non-TELRIC recurring rates it proposes.


� 	Exhibit J (Buchan Direct) at 24.


� 	Id.  


� 	See Final DPL at Article VI: Resale, Issue No. 34.  


� 	See Arbitrator’s Final Report at 45.


� 	Id.


� 	Exhibit J (Buchan Direct) at 24-31 & Schedules KWB-1, KWB-2, KWB-3; Exhibit K (Buchan Rebuttal) at 18, 21.


� 	Exhibit J (Buchan Direct) at 25-31 & Schedule KWB-1; Exhibit K (Buchan Rebuttal) at 18, 21.


� 	Exhibit J (Buchan Direct) at 25-26, 30-31.


� 	Id. at 27:7-8.


� 	Id. at 27:5-6.


� 	See id. at Schedule KWB-1.


� 	See Arbitrator’s Final Report at 45.


� 	Exhibit K (Buchan Rebuttal) at 19.  


� 	Id. at 18.  See also Exhibit 1 (Kohly Direct) at 95-99.


� 	Exhibit K (Buchan Rebuttal) at 18; Final DPL at Article VI: Resale, Issue No. 34, Socket Position Statement.  


� 	Exhibit K (Buchan Rebuttal) at 19.  


� 	Id. at 18-19. 


� 	See CenturyTel Brief at 63-64; Exhibit J (Buchan Direct) at 24-32 & Schedules KWB-1, KWB-3, Exhibit K (Buchan Rebuttal) at 17-22.


� 	Exhibit N (P. Hankins Direct) at 22.


� 	Exhibit 2 (Kohly Rebuttal) at 88.


� 	Tr. at 371-372 (P. Hankins).


� 	See Arbitrator’s Final Report at 46.  While the Arbitrator cites generally to the Triennial Review Remand Order (TRRO), the FCC statements referenced in the Report actually are found in the Triennial Review Order (TRO).


� 	See Triennial Review Order § 587.


� 	Exhibit 1 (Kohly Direct) at 100, 101; Tr. at 268:17-269:2 (Kohly).


� 	Importantly, if CenturyTel were to undertake improvements to its OSS to eliminate some of the manual tasks, it would be entitled to recover those costs from users of the OSS, such as Socket.  In the end, as we show herein, the manual process works out to be less expensive than the interface Socket sought in the context of Article XIII.


� 	47 U.S.C § 252(d)(1)(A).


� 	Arbitrator’s Final Report at 47.  See also Triennial Review Order § 630 (citing Iowa Utils. Bd. v. FCC, 120 F.3d 753, 813 (8th Cir. 1997)) (acknowledging that “section 251(c)(3) requires unbundled access only to an incumbent LEC’s existing network—not to a yet unbuilt superior one”).


� 	Arbitrator’s Final Report at 47.


� 	Id.


� 	Id.  See also Triennial Review Order § 630 (citing Iowa Utils. Bd. v. FCC, 120 F.3d 753, 813 (8th Cir. 1997)) (acknowledging that “section 251(c)(3) requires unbundled access only to an incumbent LEC’s existing network—not to a yet unbuilt superior one”).


� 	The Arbitrator also encouraged the Parties to cooperate in the further development of access to OSS.


� 	In addition, for other functionalities, such as obtaining preordering information, it may well be that Socket is not taking full advantage of the systems made available either to it as a wholesale provider or to its newly-won customers (where they are existing CenturyTel customers), specifically, the “My Account” system.  For instance, using MyAccount, Socket can obtain its bills electronically, saving it time and effort in review and analysis and making the newly ordered time-line for payment more palatable.  Perhaps more importantly, where it has won a customer from CenturyTel and seeks service information pertaining to that customer, Socket may obtain its new customer’s log-in information into MyAccount and use that information to obtain more accurate customer service records and to place more accurate and complete orders.


� 	Exhibit S (Wilkes Direct) at 3-4, 6-20; Exhibit P (T. Hankins Direct) at 9-14.


� 	Arbitrator’s Final Report at 57.


� 	Exhibit Z (Moreau Direct) at 10-12; Exhibit AA (Moreau Rebuttal) at 9-14; Exhibit P (T. Hankins Direct) at 9-14; Exhibit S (Wilkes Direct) at 3-4, 6-20.  


� 	See CenturyTel Brief at 87-107; 116-18.


� 	See USTA II, 359 F.3d at 576.


�	47 U.S.C. §251(c)(3).  See also Local Competition First Report & Order, UNE Remand Order, Triennial Review Order, and Triennial Review Remand Order.


� 	See Final Article XIII DPL, Socket Language; Exhibit S (Wilkes Direct) at 6-20.  


� 	47 U.S.C. §252(d)(1).


� 	Verizon Virginia Cost Order at ¶538.


� 	Local Competition First Report and Order at ¶314 (emphasis added).


� 	Verizon Virginia Cost Order at ¶¶ 537-46; Local Competition First Report and Order at ¶1375; Verizon Pennsylvania, Inc. v. Pennsylvania Pub. Util. Comm’n, 380 F. Supp. 2d 627, 654-655 (E.D. Pa. 2005); AT&T Communications of the South Central States, Inc. v. Bellsouth Telecommunications, Inc., 20 F. Supp. 2d 1097, 1104-1105 (E.D. Ky. 1998) (“Because the electronic interfaces will only benefit the CLECs, the ILECs, like BellSouth, should not have to subsidize them. . . .  AT&T is the cost causer, and it should be the one bearing all the costs; there is absolutely nothing discriminatory about this concept.”).  


� 	AT&T Communications of the South Central States, 20 F. Supp. 2d at 1105.  


� 	The costs that CenturyTel has proven for the improvements Socket demanded are substantial, but should not be surprising.  For instance, in the Verizon Virginia Cost Order, the FCC permitted the recovery of more than $22.7 million in Virginia-allocated development costs (out of a total of $227 million, region-wide), plus $4.9 million in annual carrying and maintenance costs (out of a total of $50 million annually for the region).�  In contrast, if required to implement a system such as Socket has demanded, CenturyTel seeks to recover approximately $14 million in capital costs and $2 million in annual carrying and maintenance cost on a nationwide basis, or approximately $500,000 per year in Missouri.  As is described in CenturyTel’s testimony and briefing, if the Socket-style access to OSS is required, the charges must recover from CLEC users of interconnection, UNEs, or resold servicesusers of the proposed access to OSSthe nearly $500,000 per year of costs.  This amount must be recovered by means of NRCs, as CenturyTel has suggested, or by some other method.  See, e.g., Exhibit 2 (Kohly Rebuttal) at 108:1-10.


� 	Exhibit 2 (Kohly Rebuttal) at 116; Tr. at 406:18-407:11 (Kohly); see also Tr. at 434:13-438:4 (Cadieux).


� 	Exhibit N (P. Hankins Direct) at 26-30.


� 	Tr. at 436:8-438:4 (Cadieux).


� 	See, e.g., id. at 261:18-21 (Turner).


� 	Post-Hearing Brief of Socket Telecom, LLC (“Socket Brief”) at 90, 119.  See also CenturyTel Brief at 116-17 (and references to testimony, such as Tr. at 434:13-438:4 (Cadieux).


� 	See, e.g., Verizon Virginia Cost Order at ¶546 (emphasis added).


� 	See CenturyTel Brief at 100-01.


� 	Arbitrator’s Final Report at 51-52.


� 	Id. at 51.


� 	Exhibit BB (Scott Direct) at 11-12; Exhibit CC (Scott Rebuttal) at 12; Tr. at 420:22-421:10 (Bruemmer).


� 	Arbitrator’s Final Report at 58-78.


� 	See generally, Socket Brief at 129-40; see also Exhibit 2 (Kohly Rebuttal) at 114:1-3.


� 	CenturyTel Brief at 128, 134; Exhibit Z (Moreau Direct) at 18-19, 23; Exhibit AA (Moreau Rebuttal) at 25.


� 	See generally, CenturyTel Brief at 128-78; see also Exhibit Z (Moreau Direct) at 18-64; Exhibit N (Hankins Direct) at 24-31; Exhibit BB (Scott Direct) at 12-21; Exhibit AA (Moreau Rebuttal) at 24-26; Exhibit O (P. Hankins Rebuttal) at 23-32.


� 	Exhibit 1 (Kohly Direct) at 116; see also Socket Brief at 132 (“CenturyTel’s criticism that Socket’s proposal has the potential to penalize CenturyTel for even small deviations from the performance objectives has merit . . . .”).


� 	Exhibit 1 (Kohly Direct) at 116.


� 	Id. at 113-120; Socket Brief at 130 (“Socket urges the Commission to establish a collaborative process in which the parties will be given a specific period of time to resolve the details of the measures and the remedy plan. . . . Except for certain threshold issues . . . the vast majority of the individual PM issues identified in the DPL would be best resolved through further negotiation.”) and 134-35.


� 	See generally, Socket Brief at 129-40.


� 	See Socket Brief at 132-33; Exhibit 2 (Kohly Rebuttal) at 115-16.


� 	Socket Brief at 130 (“Socket urges the Commission to establish a collaborative process in which the parties will be given a specific period of time to resolve the details of the measures and the remedy plan. . . . Except for certain threshold issues . . . the vast majority of the individual PM issues identified in the DPL would be best resolved through further negotiation.”).


� 	CenturyTel Brief at 128.


� 	See, e.g., Exhibit 2 (Kohly Rebuttal) at 3-4.


� 	See Information Systems and Networks Corp. v. City of Kansas City, 147 F.3d 711, 714 (8th Cir. 1998) (citing Taos Constr. Co. v. Penzel Constr. Co., 750 S.W.2d 522, 525 (Mo. App. 1988)).


� 	Exhibit Z (Moreau Direct) at 18-19.


� 	Socket Brief at 132 (“that volume from a single carrier is unlikely to occur during the life of the agreement”); Exhibit 2 (Kohly Rebuttal) at 116.


� 	CenturyTel Brief at 130-133; Exhibit Z (Moreau Direct) at 21-25; Socket Brief at 132 (“CenturyTel’s criticism that Socket’s proposal has the potential to penalize CenturyTel for even small deviations from the performance objectives has merit . . . .”) (emphasis added).


� 	CenturyTel Brief at 131-32; Exhibit 2 (Kohly Rebuttal) at 115:11-17; Tr. at 477:8-10 (Kohly).


� 	CenturyTel Brief at 131; Exhibit Z (Moreau Direct) at 21-22.


� 	Socket Brief at 132; Exhibit 2 (Kohly Rebuttal) at 116.


� 	Socket Brief at 132 (acknowledging CenturyTel’s concerns that Socket’s remedy plan could “penalize” CenturyTel) and 138 (“The purposes of remedy plans is not to compensate CLECs for actual harm, but to incent ILECs to perform.”); Exhibit 2 (Kohly Rebuttal) at 115:11-17; Tr. at 477:8-10 (Kohly).


� 	Socket Brief at 129-30 (“Socket urges the Commission to establish a collaborative process . . . to resolve the details of the measures and remedy plans . . . . Except for certain threshold issues . . . , the vast majority of the individual PM issues identified in the DPL would be best resolved through further negotiations.”).  See also id. at 134-35; Exhibit 2 (Kohly Rebuttal) at 114-120.


� 	Each of the CenturyTel ILECs has ICAs with CLECs other than Socket, but no CLEC has seen fit to pursue proceedings like these.  Moreover, to the extent that the Commissioners review the testimony, they may find a Socket claim that the CenturyTel ILECs have not implemented the performance measures under the contracts to which they are bound.  First, only CenturyTel of Missouri is bound to the GTE-form contract containing PMs.  Indisputably, there are no PMs in place for Spectra.  But more, Socket’s implication is false, because the contract imposes the PMs only after certain events have occurred, including Socket’s submission of a statistically significant volume of orders.  It is undisputed that these events have not occurred, yet Socket falsely avers that CenturyTel has not complied with its contracts.


� 	47 U.S.C. § 252(b)(4).  


� 	AT&T Communications of the Southwest v. Southwestern Bell Telephone Co., 86 F. Supp. 2d 932, 943-45 (W.D. Mo. 1999).  Findings of fact will be reviewed under the arbitrary and capricious standard, requiring that the court “consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment . . . . Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  [A court is] not empowered to substitute [its] judgment for that of the agency.”  Id. (citing Guaranty Savings & Loan Ass’n v. Federal Home Loan Bank Bd., 794 F.2d 1339, 1343 (8th Cir. 1986) (quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416, 91 S. Ct. 814, 28 L. Ed. 2d 136 (1971))).  Legal questions, on the other hand, are subject to de novo review.  Id. at 945.


� 	See Exhibit 2 (Kohly Rebuttal) at 115 (describing Socket’s proposed PM remedies as “liquidated damages provisions”); Socket Brief at 138 (same).


� 	See Black's Law Dictionary, Sixth Edition, defines "liquidated damages" as "the sum which [a] party to [a] contract agrees to pay if he breaks some promise and, which having been arrived at by good faith effort to estimate actual damage that will probably ensue from breach, is recoverable as agreed damages if breach occurs." (emphasis added).  


� 	Information Systems and Networks Corp. v. City of Kansas City, 147 F.3d 711, 714 (8th Cir. 1998) (citing Taos Constr. Co. v. Penzel Constr. Co., 750 S.W.2d 522, 525 (Mo. App. 1988)).  


� 	Id.  


� 	Grand Bissell Towers v. Joan Gagnon Ent., 657 S.W.2d 378, 379 (Mo. App. 1983). 


� 	Id.  


� 	Exhibit 2 (Kohly Rebuttal) at 115:11-17; Socket Brief at 138.


� 	Tr. at 477:8-10 (Kohly); see also Socket Brief at 138 (“The purpose of remedy plans is not to compensate CLECs for actual harm, but to incent ILECs to perform.”).  


� 	See, e.g., Kothe v. Taylor Trust, 280 U.S. 224 (1930) (“agreements to pay fixed sums without reasonable relation to any probable damage which may follow a breach will not be enforced”); Raffel v. Medallion Kitchens, 139 F.3d 1142, 1146 (7th Cir. 1998); Davy v. Crawford, 147 F.2d 574, 575 (D.C. Cir. 1945); 5 Margaret N. Kniffin, Corbin on Contracts § 1066, at 379 (1998).


� 	By adopting Socket’s PM penalty provisions in the absence of agreement by CenturyTel, the Arbitrator also exceeded the jurisdiction of this Commission.  Performance measure remedies, whether in the form of liquidated damages or penalties, are not subject to negotiation or arbitration under the FTA.  First, sections 251 (b) and (c) of the FTA do not require incumbent LECs to pay damages or fines in any form, and therefore do not require that such damages be negotiated or arbitrated.  Performance measure remedies are analogous to damages available in carrier proceedings before the FCC, and the procedures in those cases provide guidelines to the appropriate process due in such proceedings.  If a carrier files a complaint with the FCC complaining of “anything done or omitted” by another carrier, see 47 U.S.C. § 208, the FCC must conduct a hearing before it can issue an order requiring that carrier to pay damages.  See 47 U.S.C. § 209 (“If, after hearing on a complaint, the Commission shall determine that . . . [a] complainant is entitled to . . . damages . . ., the Commission shall make an order directing [payment]”) (emphasis added); 47 C.F.R. §§ 1.711-1.736.  Rather than imposing automatic damages, the complaining carrier at such hearing must demonstrate through record evidence that it suffered specific damages as a result of the allegedly unlawful actions.  See 47 U.S.C. § 206  (recovery under the FTA is limited to “the full amount of damages sustained in consequence of [a] violation of the provisions” of the Act, “together with a reasonable counsel or attorney’s fee”).  Indeed, a party may only then recover the “amount of damages [they] sustained in consequence of any . . . violation [of the Act].”  47 U.S.C. § 206 (emphasis added).  It is similarly improper in this proceeding to assume that missed performance measurements automatically result in damages, which is the very effect of adopting Socket’s proposed remedies.  As in comparable FCC proceedings under the FTA, the existence and amount of damages must be proven in each instance.  See, e.g., AT&T Co. v. Northwestern Bell Tel. Co., 5 FCC Rcd 143, 146 (1989) (concluding that defendant had violated the FTA, and was liable to plaintiff “to the extent it can establish that it was damaged thereby”); Teledial America, Inc. v. Michigan Bell Tel. Co., 8 FCC Rcd 1151, 1154 (1993) (by violating the FTA, carrier rendered itself “liable for damages to the extent a complainant/customer can establish that it was damaged as a result of the violation”); cf. 47 C.F.R. § 1.722(b) (setting forth procedures by which a complainant can seek damages through a supplemental complaint filed after a finding of liability by the FCC).  Socket’s remedies as adopted by the Arbitrator provide no such obligation for Socket to prove the existence and amount of alleged damages, if any, due to CenturyTel’s non-compliance with a performance measure.  The Arbitrator’s imposition of such remedies, therefore, exceeds the Commission’s jurisdiction in this proceeding and is inconsistent with the FTA.


	Basic constitutional principles of due process also prohibit the Commission from imposing self-executing liquidated damages provisions like those adopted by the Arbitrator.  Due process requires, at a minimum, that parties have an “opportunity to be heard at a meaningful time and in a meaningful manner” before being finally deprived of a property interest.  Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (internal quotation marks omitted).  It is similarly well established that a party must have “an opportunity to present every available defense” before it can be deprived of its property.  American Surety Co. v. Baldwin, 287 U.S. 156, 168 (1932).  The Commission’s imposition of self-executing “liquidated damages”—in which liquidated damages would automatically be due—would violate these fundamental constitutional principles.  Cf. Bell Atlantic-GTE Merger Order, 15 FCC Rcd 14032, 14337, Appendix D, Attachment A, ¶ 14 (providing a force majeure exception to voluntary payment scheme); SBC/GTE Merger Order, 14 FCC Rcd at 15046, Appendix C, Attachment A, ¶ 14 (same); see also Heckler v. Campbell, 461 U.S. 458, 467 & n.11 (1983) (requiring an opportunity for private party to show that general guidelines are inapplicable in a specific case); United States v. Storer Broadcasting Co., 351 U.S. 192, 205-06 (1956); Association of Oil Pipelines v. FERC, 83 F.3d 1424, 1439 (D.C. Cir. 1996).  The Socket remedies adopted by the Arbitrator:  do not require any demonstration that a missed performance measurement caused it any damage whatsoever; do not require that Socket demonstrate the alleged amount of damages it may have suffered; and do not permit CenturyTel any opportunity to present exculpatory or mitigating evidence, or to demonstrate that any purported violation did not cause harm.


� 	See Final DPL, Article XV, §4.6-4.7; see also CenturyTel Brief at 140, 152; Exhibit I (Davis Rebuttal) at 9.


� 	See Final DPL, Article XV, Issue No. 9; see also CenturyTel Brief at 139, 144; Exhibit Z (Moreau Direct) at 63-64.


� 	See Final DPL, Article XV, Issue No. 14; see also CenturyTel Brief at 140-41.


� 	See, e.g., agreed language in Article III, §12; Article VII, §2.38.3.  


� 	While Socket’s current billing terms require it to remit payment within 20 Business Days of the bill date, that time equates to approximately 30 calendar days.


� 	Exhibit N (P. Hankins Direct) at 11-12; Tr. at 568:21-569:23 (P. Hankins).


� 	Exhibit N (P. Hankins Direct) at 11-12.


� 	Tr. at 570:12-571:7 (Moreau).


� 	Id.


� 	Tr. at 530:7-531:21 (Kohly).


� 	Because of the way number portability technology operates, CenturyTel would suggest that its language could be clarified by replacing the phrase “number located” with the word “location.”


� 	See Arbitrator’s Final Report at 53.


� 	In its Brief, CenturyTel explains in great detail the mechanics of both Remote Call Forwarding and number portability, providing both text and diagrams for clarity.  Briefly, for purposes of this very narrow application, a number that has been RCFed “permanently” obtains a service location at the originating switch only.  


	This is not CenturyTel’s rule, it is the Industry’s rule.  Under applicable Ordering and Billing Forum standards, ATIS/OBF-LSR-099, the “service location” of the Original Number is the switch location, not the ultimate destination of the call.   Socket’s formulation requires that the “service location” be—and remain—the end user premises where the call is ultimately answered.  This is not how the Industry’s standards work.


	The Original Number does not ring and cannot be answered at an end user premises.  Instead, when a call is placed to the original number, the switch originates a second call to the distant telephone number to which the original number has been associated.  This call may be originated or carried by the local service provider or by an IXC on a 1+ basis. In addition, if a call is placed directly to the distant, associated number using either local or toll service, the call rings at the end user premises of the distant number without the involvement of RCF at all.  The only local telephone number actually associated with the end user premises is the distant number, not the original number, which is located at the switch.  Calls to the original number can only reach the distant number premises via a second call.  See CenturyTel Brief at 194, Figure C.


� 	The FTA defines “number portability” (in pertinent part) as “the ability of users of telecommunications services to retain, at the same location, existing telecommunications numbers . . ..” 47 U.S.C. §153(30).  However, even if the definition was keyed to the location of the customer, because of the Industry’s conventions, the customer’s use of the number changes locations—from the originating switch location to the end user customer premises location.  See infra.


� 	The “Original Number” and “Ringing Number” nomenclature is explained in more detail in the CenturyTel Brief.


� 	See CenturyTel Brief at 192-98 and Figures C, D, and E.


� 	Exhibit C (Miller Direct) at 79-87; Exhibit D (Miller Rebuttal) at 83.
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RCF Arrangement



CenturyTel

Switch A-

Mount Sterling 

Local Calling Area

Columbia

Local Calling Area

 (573) 682-1111



Mt. Sterling 

 End User

    Caller

   Subscriber

(573) 875-7777

CenturyTel

Switch B

PIC’D IXC 

      POP

PIC’D IXC 

      POP

Subscriber pays for:

	Mt. Sterling local service

	Columbia local service

	Toll for every call to the Mt. Sterling number

IXC pays:

	Originating access per call

	Terminating access per call

Service is one-way; Columbia number has only local Columbia calling scope.

Subscriber Mt. Sterling service 

location is the CenturyTel Switch.

Call receipt at the 

CenturyTel switch

triggers a second, 

interexchange call

to the distant service 

location.  This call is 

billed separately to

the subscriber.

Triggers a call to

1+573-875-7777

Using Mr. Turner’s Example

Figure C
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Location Porting of RCFed Number



Mount Sterling

Local Calling Area

Columbia

Local Calling Area

CenturyTel

Switch A

Socket

Switch in

St. Louis

Mt. Sterling

  End User

    Caller

 Socket

  POI

(location 

subject to 

arbitration 

decision)

Interconnection

       trunks

   High-cap

Interexchange

    Facility

Subscriber pays for:

	Socket VNXX Service (local plus transport)

CenturyTel pays for:

	Interconnection facilities

	LNP database dip

IXC service is eliminated- there no longer is any per call charge

    to the end user so this is not true RCF but VNXX service.

Subscriber Columbia telephone number is no longer necessary as the RCF

     Ringing Number but may be used for local Columbia calling.

Service may be two-way.  (One way shown for illustrative clarity purposes.)

Service location of the ported Mt. Sterling number has moved from the 

    CenturyTel Mt. Sterling switch to the Socket customer’s Columbia address.

STP

SCP

Assumes direct 

interconnection-

not indirect 

tandem transiting.

 

Database

     dip

Mt. Sterling 

Telephone Number

(573) 682-1111-

Service location

has changed.

   Subscriber

(573) 875-7777

Figure E

Clarifying Mr. Turner’s 

diagram- Socket has no

Columbia switch

 












































