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Sarah Illig; Gale Illig, for Themselves and as Representatives of a Similarly Situated 
persons, Appellants, v. Union Electric Company, Appellee. 

No. 10-3488 

UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT 

PRIOR HISTORY: [**1] 

652 F.3d 971; 2011 U.S. App. LEXIS 18173 

June 15, 2011, Submitted 
August 31,2011, Filed 

Appeal from the United States District Court for the Eastern District of Missouri. 
Illig v. Union Elec. Co., 2010 U.S. Dist. LEXIS 115175 (E.D. Mo., Oct. 29, 2010) 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appellant landowners sued appellee electric company in Missouri state court for inverse 
condemnation and trespass. The company removed the case to the United States District Court for the Eastern District of 
Missouri, which granted the company's motion to dismiss. The landowners appealed. 

OVERVIEW: A railroad which held a right-of-way across the landowners' property had entered into a license agreement 
allowing the company to install electrical transmission poles and lines along the railroad line. The right-of-way was 
converted to a public trail under the National Trails System Act of I 968, I6 U.S.C.S. § 1241 et seq. The railroad sold the 
right-of-way to a trail operator and assigned to the operator the license agreement with the company. The landowners claimed 
that the company's use of and presence on the property exceeded the scope of the easements created by the Trails Act. The 
court of appeals agreed with the district court that the landowners' claims were time-barred. The claims accrned when a 
Notice of Interim Trail Use or Abandonment (NITU) was issued, not on the later date when the railroad fonnally transferred 
its easement. Once the NITU was issued, the company's license was no longer valid under Missouri law because it could no 
longer be used for "railroad purposes." Sufficient notice was provided of the issuance of the NITU. The landowners did not 
state a claim for continuing trespass, as they did not allege repeated intrusions onto the property. 

OUTCOME: The district court's judgment was affirmed. 

CORE TERJ\tiS: trail, trespass, license, railroad, notice, right-of-way, easement, inverse condemnation, statutes of 
limitations, abandonment, exemption, railroad purposes, interim, railroad line, causes of action, ascertainment, conversion, 
tenninated, landowner, repeated, accrue--, deed, Trails Act, continuing trespass, railbanking, discontinue, negotiate, abandon, 
accmed, property interests 

LexisNexis(R) Head notes 

Transportation Law > Rail Transportation > R11ils to Trails 
[HNI] Pursuant to the National Trails System Act of 1968, 16 U.S.C.S. § 1241 et seq., through a process known as 
"railbanking," a railroad may negotiate with a state, municipality, or private group (the trail operator) to assume fmancial and 
managerial responsibility for operating a railroad right-of-way as a recreational trail. 

Transportation Law >Rail Transportatiou >Rail' to Trails 
[HN2] The typical railbanking process begins when a rail carrier files an abandonment application or a request for an 
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exemption. 49 U.S.C.S. §§ 10903, 10502. If the Surface Transportation Board (STB) approves the request for an exemption, 
it will publish a notice of exemption in the Federal Register. 49 C.F.R. § ll21.4(b) (2004). A potential trail operator may then 
file a railbanking petition pursuant to 49 C.F.R. § ll52.29(a). If the railbanking petition meets the criteria specified in the 
regulations, and the railroad agrees to negotiate with the petitioner and so communicates to the STB within ten days of the 
filing of the trail use petition, the STB will issue a Notice oflnterim Trail Use or Abandonment (NITU). 49 C.F.R. § 
ll52.29(b)(2) and (d). This NITU permits the railroad to discontinue service, cancel tariffs, and salvage track and other 
equipment, consistent with interim trail use and rail banking without consummating an abandonment and the NITU extends 
indefmitely to permit interim trail use once an "agreement" is reached between the railroad and the trail operator. 49 C.F.R. § 
1152.29(d)(l). 

Transportation Law >Rail Trmtsporlation > Abaudoumeut 
Transportation Law >Rail Trmtsportation >Rails to Trails 
[HN3] Only one Notice of Interim Trail Use or Abandonment (NITU) is issued once the parties indicate their intent to 
negotiate fOr conversion of a rail corridor to trail use. If negotiations go as planned and an agreement is reached, the NITU 
extends indefinitely for the duration of recreational trail use subject to the trail operator's fulfillment of its agreed-upon 
obligations. The Surface Transportation Board retains jurisdiction for possible future railroad use, and state law reversionary 
interests that would normally vest upon abandonment are blocked. An "escape-clause" is also provided by the NITU such that 
if no agreement is reached within 180 days, the NITU automatically converts into an effective notice of abandonment, which 
permits the rail carrier to abandon the line entirely and liquidate its interest. 

Civil Procedure> Pleading & Practice> Defenses, Demurrers & Objections> Failures to State Claims 
Civil Procedure> Appettls >Standards of Reviiw >De Novo Review 
[HN4] A comt of appeals reviews de novo a district court's dismissal of an action for failure to state a claim under Fed. R. 
Civ. P. 12(b)(6) and accepts the factual allegations of the complaint as true. '> 

Civil Procedure> Pleading & Practice> Defenses, Demurrers & Objections> Failures to State Claims 
Civil Procedure> Pleading & Practice> Defenses, Demurrers & Objectious > 1Yfotions to Dismiss 
[HN5] In addressing a motion to dismiss, a court may consider the pleadings themselves, materials embraced by the 
pleadings, exhibits attached to the pleadings, and matters of public record. The same standard applies to a Fed. R. Civ. P. 
12(b)(6) motion to dismiss. 

Civil Procedure> P/eadiug & Practice> Defeuses, Demurrers & Objectious >Failures to State Claims 
Govemmeuts > Legis/atiou > Matutes of Limitatious > Pletuliug & Proof 
[HN6] A court may dismiss a claim under Fed. R. Civ. P. 12(b)(6) as barred by the statute of limitations if the complaint itself 
establishe', lhat the claim is time-barred. 

Governments> Legislation> Statutes of Limitations> Time Limitations 
Real Property Law >Inverse Coudenmation > Defeuses 
Real Property Law > Torts > Trespass to Real Property 
Torts >Premises Liability & Property > Trespass >Defenses >Statutes of Limitations 
Torts> Procedure> Statutes of Limitations> Accrual of Actions> General Overview 
[HN7] A ten-year statute of limitations applies to an inverse condemnation claim under Missouri law, and a five-year statute 
oflin1itations applies to a trespass claim, Mo. Rev. Stat.§ 516.120(3). Both causes of action accme when the damage is 
capable of ascertairunent. Under Missouri law, "capable of ascertairunent" means capable of being ascertained by a 
reasonable person using reasonable diligence. The test is objective and is met when the plaintiffs' right to sue arises and they 
could have first maintained the action successfully. 

Real Property Law> Inverse Condemnation> General Overview 
[HN8] Under Missouri law, a landowner may bring a claim of inverse condemnation against an entity with condemning 
authority when the condemnor invades or appropriates a valuable property right, causing injury to the landowner. 

Real Property Law > Torts > Trespass to Real Property 
[HN9] Under Missouri law, one can commit the tmt of trespass either by unauthorized entry on land or by exceeding the 
scope of any license to enter upon the land. 

Real Property Law> Limited Use Rigltts >Easements> Cltarttcteristics 
Real Property Law > Limited Use Rigltts >Licenses 
Transportatiou L11w >Rail Transportation> Lantis & Rigltts of Way 

/ 
I 
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[HNlO] Under Missouri law, if a railroad holds an easement "for railroad purposes," a third party's license to use the 
easement remains valid as long as it, too, is used "for railroad purposes.~~ A railroad company holding an easement may 
contract with another to constmct and maintain a telephone line "for railroad purposes"; but the consensus of opinion is to the 

·- effect that the railroad company is not permitted to use, sell, or incumber the easement for other than railroad purposes. It is 
true that the owner of an easement may, in some circumstances, license or authorize third persons to use its right-of-way for 
purposes not inconsistent with the principal use granted. 

Transportation Law >Rail Transportation >Abandonment 
Transportation Law >Rail Transportation >Rails to Trails 
[HN 11] When a Notice of Interim Trail Use or Abandonment (NITU) is issued under the National Trails System Act of 1968, 
16 U.S.C.S. § 1241 et seq., state law reversionary property interests that would otherwise vest in the adjacent landowners are 
blocked fi·om so vesting. Although the NITU does not signal a final agreement between a rai~·oad and a trail operator, the 
NITU nevertheless triggers a taking, even if the resulting taking is ultimately temporary. Once the NITU has been issued, the 
railroad's right-of-way will either be assumed by the trail operator (indefinitely blocking the landowners' state-law 
reversionary interests) or, if no agreement is reached, abandoned (allowing the landowners' state-law interest to revert). In 
either case, once the Surface Transportation Board issues the NITU, the railroad has relinquished its interest in and 
disconthmed its involvement with the property. The NITU permits the railroad to discontinue service, cancel tariffs, and 
salvage track and other equipment. 

Transportation Law > Rail Transportation >Rails to Trails 
[I-1Nl2] If the Surface Transportation Board approves a request for an exemption under the National Trails System Act of 
1968, 16 U.S.C.S. § 1241 et seq., it will publish a notice of exemption in the Federal Register. 

Real Property Law > Torts > Trespass to Real Property 
Torts >Premises Liability & Property > Trespass >Defenses >Statutes of Limitations 
Torts >Procedure> Statutes of Limitatious >Accrual of Actious > Couttimolts Torts 
[HN 13) Missouri law recognizes "conthming trespass" theory. The Missouri Court of Appeals has explained the distinction 
between a single trespass and a continuing trespass as follows: \Vhen there is only one wrong that results in continuing 
damage, the cause of action accnws once that wrong has been committed and the resulting damage becomes capable of 
ascetiainment. But when there are continuing or repeated wrongs that are capable of being tem1inated, successive causes of 
action accrue every day the wrong continues or each time it gets repeated, the end result being that the plaintiff is only barred 
from recovering those damages that were ascertainable prior to the statutory period immediately preceding the lawsuit. 

COUNSEL: For Sarah Illig, Gale lllig, for Themselves and as Representatives of a Class of Similarly Situated Persons, 
Plaintiffs -Appellants: Lindsay S.C. Brinton, Mark F. Hearne, II, Meghan Sue Largent, ARENT & FOX, St. Louis, MO. 

For Union Electric Company, Defendant- Appellee: Jeffery Thomas McPherson, James J. Virtel, ARMSTRONG & 
TEASDALE, St. Louis, MO. 

JUDGES: Before MURPHY and SMITH, Circuit Judges, and READE, 1 District Judge. 

I The Honorable Linda R. Reade, Chief Judge, United States District Court for the Northem District of Iowa, sitting by designation. 

OPINION BY: SMITH 

OPINION 

[*973! SMITH, Circuit Judge. 

Sarah and Gale lllig (collectively, "Illig"), on behalf of themselves and others similarly situated, brought suit against Union 
Electric Company C'Union") in Missouri state court, alleging claims of inverse condemnation and trespass under rviissouri 
law. After Union removed the case to federal district court,2 the court granted Union's motion to dismiss, concluding that the 
applicable statutes of limitations had expired on both of Illig's claims. Illig challenges this ruling on appeal. For the following 
reasons, we affinn. 
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2 The Honorable l**2] David D. Noce, United States Magistrate Judge for the Eastern District of Missouri, to whom the case was referred for final 
disposition by consent of the parties pursuant to 28 U.S.C. § 636(c). 

I. Background 

A. i!1issouri Pacific's Right-of-Way 011 Illig's Property 

The present dispute stems from the conversion of a railroad line on Illig's property to a public trail, pursuant to the National 
Trails System Act of 1968 ("Trails Act"),' 16 U.S.C. § 1241, et seq. [*974] This conversion took place between 1991 and 
1994. Illig has owned certain lots of land in St. Louis County, in fee simple absolute, since 1984. Tiw land had been 
encumbered prior to Illig's ownership. Missouri Pacific Railroad Company C'Missouri Pacific") operated a 6.2~rnile long 
railroad line--known as the Carondelet Branch--through Illig's land, pursuant to an easement obtained as early as 1872. It is 
undisputed that Nlissouri Pacific's easement was 11 for railroad purposes." In 1972, Missouri Pacific executed a \Vire License 
Agreement with Union, allowing Union to install electrical transmission poles, lines, and other appurtenances along the 
railroad line. 

3 For background purposes, we briefly review the procedures for such a conversion (**3] under the Trails Act before discussing the conversion of 
the property in the present dispute. 

The Surface Transportation Board (STB) regulates "the construction, operation, and abandonment of most railroad lines in the United States." 
C~ldwel! v. United States, 391 F.3d 1226, 1228 (Fed. Cir. 2004). If a railroad wishes to abandon a right-of-way within the STB's jurisdiction, it 
must either apply for abm1donment or seek an exemption. I d. nlfthe STB approves a standard abandonment application or grants an exemption m1d 
the railroad ceases operation, the STB relinquishes jurisdiction over the abandoned railroad right-of-way m1d state law reversionary property 
interests, if any, take effecC !d. at 1228-29 (citing Preseault" Interstate Commerce Comm'n (Preseault !), 494 U.S. I, 6-8, Ito S. Ct. 914, lOS L. 
Ed. 2d I ( 1989)). 

Alternatively, [HNIJ pursuant to the Trails Act, through a process known as "railbanking," a railroad may nnegotiate with a state, municipality, or 
private group (the 'trail operator') to assume financial and managerial responsibility for operating the railroad right-of-way as a recreation-al trail. n 
!d. at 1229. The Federal Circuit has described the railbllilking process, and its legal effects on property [**4) owners, as follows: 

(HN2] [T]he typical railbanking process begins when a rail carrier files an abandonment application or, as in this case, a 
request for an exemption. 49 U.S.C. §§ 10903, 10502; see also [Nat'/ Ass'n of Re~·ersionary Prop. Owners (NARPO) l~ STB, 
!58 F3d 135, 138,332 U.S. App. D.C. 325 (D.C. c;r. 1998)]. 

If the STB approves the request for an exemption, it will publish a notice of exemption in the Federal Register. 49 C.F.R. § 
ll21.4(b) (2004). A potential trail operator may then file a railbanking petition pursuant to 49 C.F.R. § ll52.29(a) .... If the 
railbanking petition meets theO criteria [specified in the regulations], and the railroad agrees to negotiate with the petitioner 
and so communicates to the STB within ten days ofthe filing of the trail use petition, the STB will issue a Notice oflnterim 
Trail Use or Abandonment ("NlTU"). 49 C.F.R. §§ ll52.29(b)(2) and (d). This NITU pem1its the railroad to discontinue 
service, cancel tarifl:S, and salvage track and other equipment, "consistent with interim trail use and rail banking" without 
consummating an abandonment and the NITU extends indefinitely to permit interim trail use once an "agreement" is reached 
between the railroad and the trail ("'*5] operator. 49 C.P.R.§ ll52.29(d)(l) . 

... 
[HN3 J Only one NITU is issued once the parties indicate their intent to negotiate for conversion of the corridor to trail use. If 
negotiations go as planned and an agreement is reached, the NITU extends indefinitely for the duration of recreational trail use 
subject to the trail operator's fulfillment of its agreed-upon obligations. The STB retains jurisdictiqn for possible future railroad 
use, and state Jaw reversionary interests that would nonnally vest upon abandonment are blocked. \Preseault I, 494 U.S. at 8, 
110 S. Ct. 914. An "escape-clause" is also provided by the NITU such that if no agreement is reached within 180 days, the 
NITU "automatically converts into an effective ... notice ofabandonmcnt,n id. at 7 n.5, llO S. Ct. 914, which pem1its the rail 
carrier to "abandon the line entirely and liquidate its intercst.N !d. at 7, llO S. Ct. 914; see also 49 C.P.R.§ ti52.29(d)(l). 

!d. at 1229-30. 

In February 1992, Missouri Pacitic sought to abandon and discontinue its railroad operations over the Carondelet Branch, 
including the 6.2-mile stretch of railroad line on Illig's land. Pursuant to the Trails Act, Missouri Pacific filed a notice of 

2/25/2015 10:43~' i' 
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2 The Honorable (H2] Da\id D. Noce, United States Magistrate Judge tOr the Eastern District of Missouri, to whom the case was referred for final 
dispositioo by consent ofth.:rarties pursuant to 28 U.S.C. § 636(c). 

I. packgrouml 

A. Missouri Pacific's Right-of-Way 011 Illig's Property 

11
e present dispute stems from the conversion of a railroad line on Illig's property to a public trail, pursuant to the National 

T "ils System Act of 1968 ("Trails Act"),' 16 U.S. C.§ 1241, et seq. [*974] This conversion took place between 1991 and 
;~94.lllig has owned ce~ain lo~ of land in St. Louis County, in fee simple abs~lute, ~ince 1984. The land had be_en 

cumbered pnor to Ilhg s 01mership. Missouri Pacific Ratlroad Company ("lvllssoun Pacrfic") operated a 6.2-mtle long 
entroad line-·known as the Carondelet Branch--through Illig's land, pursuant to an easement obtained as early as 1872. It is 
rat disputed that Missouri Pacif<'s easement was "for railroad purposes." In 1972, Missouri Pacific executed a Wire License 
~~reement with Union, allowing Union to install electrical transmission poles, lines, and other appurtenances along the 

0 1' railroad me. 

3 f(lr~;lkg.round purposes, \It briefly review the procedures for such a conversion [**3] under the Trails Act before discussing the conversion of 
thew~· in the present d~pute. 

T& SurfM TransportationB~ard (STB) regulates "the construction, operation, and abandonment of most railroad lines in the United States." 
Ca!dMll>: United States, 391 fJd 1226, 1228 (Fed. Cir. 2004). If a railroad wishes to abandon a right-of-way within the STB's jurisdiction, it 
mllit(it!:~r apply for aband('[J)Jent or seek an exemption. /d. ~If the STB approves a standard aband01m1ent application or grants an exemption and 
~ ra~m.!J ceases operation, !he STB relinquishes jurisdiction over the abandoned railroad right-of-way and state law reversionary property 
if,t·?f(;t),ifany, take effect' fd. at 1228-29 (citing Preseault v.lnterstate Commerce Comm'n (Preseau/t I), 494 U.S. 1, 6-8, 110 S. Ct. 914, 108 L. 
EW I (t9S9)). 

Alt~m:rirdy, [HNIJ pur5uar:lto the Trails Act, through a process known as ~rail banking," a railroad may "negotiate with a state, municipality, or 
rriH·~~goup (the 'trail O(Xrt.!r') to assume financial and managerial responsibility for operating the railroad right-of-way as a recreation-al trail." 
fl. ::1 1!29. lhe Federal Cimithas described the railbanking process, and its legal effects on property (**41 owners, as follows: 

[HN2] [f]he typic-a ra.ilbanking process begins when a rail carrier files an abandonment application or, as in this case, a 
request for an ex~w.ption. 49 U.S.C. §§ 10903, 10502; see also [Nat'/ Ass'n of Reversionary Prop. Owners (NARPO) \: STB, 
t58 F.Jd 135, 138,lJ2U.S. App. D.C. 325 (D.C. Cir. 1998)]. 

If the STB appror~ the request for an exemption, it will publish a notice of exemption in the Federal Register. 49 C.F.R. § 
1121A(b) (2()0..l).A potential trail operator may then file a rail banking petition pursuant to 49 C.F.R. § I 152.29(a) .... If the 
ra.i!banking petiti.:·~rne-tts the[} criteria [specified in the regulations], and the railroad agrees to negotiate with the petitioner 
md so communic.:t.""i to the STB within ten days of the filing of the trail use petition, the STB will issue a Notice of Interim 
Trail Use or Abar,~}nmwt ("NITUN). 49 C.F.R. §§ l152.29{b)(2) and (d). This NITU penuits the railroad to discontinue 
service, cancel tariffs, and salvage track and other equipment, Nconsistent with interim trail usc and rail banking" without 
c~.'flsummating anabJJJdonment and the NITU extends indefinitely to permit interim trail use once an "agreement" is reached 
tetween the rail@l and the trail (**51 operator. 49 C.F.R. § 1 152.29(d)(l). 

"' 

[HN3~ ~nly one NlllJ is issued once the parties indicate their intent to negotiate for conversion of the corridor to trail use. If 
t..:gottaltons go asrlanncd and an agreement is reached, the NITU extends indefinitely for the duration of recreational trail use 
liJbject to the trailc'Pi!rator's fulfillment of its agreed-upon obligations. The STB retains jurisdictit?n for possible future railroad 
ll5~, and state law tirersionary interests that would nonnally vest upon abandonment are blocked. 'Preseault I, 494 U.S. at 8, 
llO S. Ct. 914. An'e-s.cape-clause" is also provided by the NITU such that if no agreement is reached within 180 days, the 
NlTU "automatic:?li)·convcrts into an effecti\'e ... notice of abandonment," id. at 7 n.S, 110 S. Ct. 914, which pennits the rail 
1'.!1Tier to "aband.mhe line entirely and liquidate its interest." !d. at 7, ItO S. Ct. 914; see also 49 C.F.R. § l152.29(d}(l). 

fJ a 1129·30. 

In febmJ!) 1~2, Missouri Padt1c souoht to abandon and discontinue its railroad operations over the Carondelet Branch, 
includi~g tf.d.2·ntHe stretch of railroad line on Illig's land. Pursuant to the Trails Act, Missouri Pacific filed a notice of 

2/25/2015 10:43, ''""' 
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exemption [**6] with the STB' seeking pennission to do so. In its notice, Missouri Pacific "certifie[d] that no local traffic 
has moved over the line for at l~ast two years" and that "[ o ]verhead traffic previously moved over the line has been rerouted 
successfully." Missouri Pacific also certified that it had published a notice of its abandonment and its notice of exemption on 
January 29, 1992, "in [the] Watchman-Advocate in Clayton, Missouri, [a] newspaper in general circulation in St. Louis, 

County, Missouri[,] where the rail line is located." 

4 As of January l, 1996, the STB succeeded and began performing "all functions" fonnerly perfomiCd by the Interstate Comnlerce Commission 
(ICC). 49 U.S.C. § 702. We use "SIB" to refer to both the STB and the ICC. 

Around this same time, Gateway Trailnet ("Trailnet"), a private non-profit organization devoted to creating and operating 
public trails, asked the STB to issue a NITU, which would allow Trailnet to acquire Missouri Pacific's easement and conve1t 
the railroad corridor to a public trail. On March 2, 1992, Missouri Pacific informed [*975] the STB of its willingness to 
negotiate with Trailnet for interim trail use. 

On March 25, !992, the STB issued a NITU, pennitting [**7] Missouri Pacific and Trailnet to enter into negotiations. The 

NITU further stated: 

The parties may negotiate an agreement during the 180-day period prescribed below. If no agreement is reached within 180 days, 
[Missouri Pacific] may fully abandon the line . 

... 
. [Missouri Pacific) may discontinue service, cancel tariffs for the line on not less than 10 days' notice to the Commission, and salvage 

track and related materials consistent with interim trail use/rail banking after the eftCctive date of this decision and notice ... 

... 
. If an agreement for interim trail use/rail banking is reached by the l80th day after service of this decision and notice, interim trail use 

may be implemented. If no agreement is reached by the !80th day, {Missouri Pacific] may fully abandon the line subject to the condition 
set forth above. 

On December 30, 1992, in a Donation, Purchase, and Sale Agreement ("Trail Use Agreement"), Missouri Pacific agreed to 
sell its right-of-way over Illig's property to Trailnet. That same day, Missouri Pacific signed a quitclaim deed, conveying its 
interests to Trailnet. Also on that day, Missouri Pacific assigned to Trailnet several agreements that it had previously [**8] 
entered into with licensees, including Union. Missouri Pacific recorded the deed with the St. Louis County Recorder of Deeds 
office on January 6, 1993. 

On December 28, 1998, Illig sued the United States in the United States Court of Federal Claims, alleging that the conversion 
of Missouri Pacific's railroad line to a recreational trail amounted to a taking under the Fifth Amendment. Ultimately, in 
2005, the court dismissed Illig's claim as untimely under the applicable six-year federal statute of limitations. See Illig v. 
United States, 67 Fed. Cl. 47, 50 (2005). 

B. Instant Litigation 

On December 23, 2002, while Illig's claim was pending in the Court of Federal Claims, Illig initiated the instant action 
against Union in Missouri state court. Union removed the case to the federal district comt, which stayed the case pending the 
final outcome of Illig v. United States. After that case was resolved, Illig filed an amended complaint in the district court, 
asserting causes of action for inverse condemnation and trespass under :Missouri law. Illig alleged that Union's use of and 
presence on Illig's property exceeded the scope of the easements "created by the Trails Act." Further, Illig alleged [**9] that 
Trailnet did not own an interest in Illig's land that would allow it to sell Union a right to use Illig's land for electrical 
transmission lines. Illig also alleged that Union never obtained an easement or license from Illig or any previous landowner. 
As a result, Illig alleged that "Plaintiffs' property has been damaged since January 6, 1993, by the unauthorized and unlawfbl 
presence of high-voltage electrical transmission lines and other stmctures placed on and across the Plaintiffs' land by 
[Union]." 
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exemption [**6] with the STB 4 seeking pennission to do so. In its notice, Missouri Pacific "certifie[d] that no local traffic 
has moved over the line for at l~ast two years" and that "[o]verhead traffic previously moved over the line has been rerouted 
successfully." Missouri Pacific also certified that it had published a notice of its abandonment and its notice of exemption on 
January 29, 1992, "in [the]IVatchman-Advocate in Clayton, Missouri, [a] newspaper in general circulation in St. Louis, 

County, Missouri[,] where the rail line is located." 

4 As of January I, 1996, the STB succeeded <Uld began perfom1ing "all functions" fonnerly perfom1ed by the Interstate Commerce Commission 
(ICC). 49 U.S. C.§ 702. We use "STB" to refer to both the SIB and the ICC. 

Around this same time, Gateway Trailnet ("Trailnet"), a private nonRprofit organization devoted to creating and operating 
public trails, asked the STB to issue a NITU, which would allow Trailnet to acquire Missouri Pacific's easement and convert 
the railroad corridor to a public trail. On March 2, 1992, Missouri Pacific informed [*975] the STB of its willingness to 
negotiate with Trailnet for interim trail use. 

On March 25, 1992, the STB issued a NITU, pem1itting [**7] Missouri Pacific and Trailnet to enter into negotiations. The 

NITU further stated: 

The parties may negotiate an agreement during the 180-day period prescribed below. If no agreement is reached within 180 days, 
[Missouri Pacific] may fully abandon the line. 

'" 
. [Missouri Pacific] may discontinue service, cancel tariffs for the line on not less than 10 days' notice to the Commission, and salvage 

track and related materials consistent with interim trail use/rail banking atter the etlectivc date of this decision and notice ... 

.. * * 

. If an agreement for interim trail use/rail banking is reached by the I 80th day after service of this decision and notice, interim trail use 
may be inlplcmented. If no agreement is reached by the !80th day, [Missouri PacificJ may fully abandon the line subject to the condition 
set forth above. 

On December 30, 1992, in a Donation, Purchase, and Sale Agreement ("Trail Use Agreement 11
), l'vlissouri Pacific agreed to 

sell its right-of-way over Illig's prope11y to Trailnet. That same day, Missouri Pacific signed a quitclaim deed, conveying its 
interests to Trailnet. Also on that day, Missouri Pacific assigned to Trailnet several agreements that it had previously [**8] 
entered into with licensees, including Union. Missouri Pacific recorded the deed with the St. Louis County Recorder of Deeds 
office on January 6, 1993. 

On December 28, 1998, Illig sued the United States in the United States Comt of Federal Clain1s, alleging that the conversion 
of Missouri Pacific's railroad line to a recreational trail amounted to a taking under the Fifth Amendment. Ultimately, in 
2005, the court dismissed Illig's claim as untimely under the applicable six-year federal statute of limitations. See Illig v. 
United Stales, 67 Fed. Cl. 47, 50 (2005). 

B. Instant Litigation 

On December 23, 2002, while Illig's claim was pending in the Court of Federal Claims, Illig initiated the instant action 
against Union in Missouri state court. Union removed the case to the federal district comt, which stayed the case pending the 
final outcome of Illig v. United States. After that case was resolved, Illig filed an amended complaint in the district court, 
asse1ting causes of action for inverse condemnation and trespass under N!issouri law. Illig alleged that Union's use of and 
presence on Illig's prope11y exceeded the scope of the easements "created by the Trails Act." Further, Illig alleged [**9] that 
Trailnet did not own an interest in Illig's land that would allow it to sell Union a right to use Illig's land for electrical 
transmission lines. Illig also alleged that Union never obtained an easement or license from Illig or any previous landowner. 
As a result, Illig alleged that "Plaintiffs' prope11y has been damaged since January 6, 1993, by the unauthorized and unlawful 
presence of high-voltage electrical transmission lines and other stmctures placed on and across the Plaintiffs' land by 
[Union]." 
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Illig acknowledges, however, that rvfissouri Pacific, as the holder of a right-of-way easement over her property, granted Union 
a valid license to enter the land and erect electrical lines [** 14] in 1972. [HNlO] Under Missouri law, because Missouri 
Pacific held its easement "for railroad purposes,'' Union's license remained valid as long as it, too, was used "for railroad 
purposes." See St. Louis, I.M. & S. Ry. Co. v. Cape Girardeau Bell Tel. Co., 134 Mo. App. 406, 114 S.W. 586,589 (Jv!o. Ct. 
App. 1908) (observing that a railroad company holding an easement may contract with another to construct and maintain 
telephone line "for railroad purposes"; but noting that "the consensus of opinion is to the effect that the railroad company is 
not pennitted to use, sell, or incumber the easement for other than railroad purposes"); see also Eureka Real Estate & Inv. Co. 
v. S. Real Estate & Fin Co., 355 Mo. 1199, 200 S. W.2d 328, 332 (Mo. 1947) ("It is true that the owner of an easement may, 
in some circumstances, license or authorize third persons to use its right[ -]of[ -]way for purposes not inconsistent with the 
principal use granted .... "). In other words, Union's license was entirely derivative of Missouri Pacific's right-of-way. !llig 
agrees, arguing that when Missouri Pacific "abandoned" its railroad right-of-way, Missouri Pacific's "interest was terminated 
and the license [Missouri Pacific] had granted [Union] was also [** 15] terminated." Illig, however, disputes the date when 
Missouri Pacific actually terminated its interest in the right-of-way. 

The Federal Circuit's decision in Caldwell provides some help in determining when Missouri Pacific's interest in the right­
of-way tenninated, despite addressing a different type of claim than Illig's present claims. In Caldwell, the Federal Circuit 
was asked to consider when a claim for a taking, under the Trails Act, accrued. 391 F.3d at 1228. The court concluded that 
such a taking occurs on the date that the STB issues the NITU. !d. at 1233. [HN 11] When a NITU is issued, the court 
explained, "state law reversionary property interests that would othenvise vest in the adjacent landowners are blocked from 
so vesting." Id. Although the NITU does not signal a final agreement between a railroad and a trail operator, the court held 
that the NITU nevertheless triggers a taking, even if the resulting taking is ultimately temporary. I d. at 1234. Once the NITU 
has been issued, the railroad's right-of-way will either be assumed by the trail operator (indefinitely blocking the [*978] 
landowners' state-law reversionary interests) or, if no agreement is reached, abandoned (allowing the landowners' [**16] 
state-law interest to revert). See id. In either case, once the STB issues the NITU, the railroad has relinquished its interest in 
and discontinued its involvement with the property. See id. at 1230 (noting that the "NITU permits the railroad to discontinue 
service, cancel tariffs, and salvage track and other equipment"). 

Illig, however, argues that Union's license remained valid--and thus, her cause of action could not accrue--until Nlissouri 
Pacific fonnally transferred its right-of-way easement to Trailnet with a quitclaim deed. We disagree. Illig's claims depend on 
whether Union had a valid license to be on her land--not upon who owned the easement or underlying land. As noted, under 
Nlissouri law, Union's license remained valid as long as it was used "for railroad purposes." St. Louis, ll\tl & S. Ry. Co., 114 
S.W. at 589; see also Eureka Real Estate & Inv. Co., 200 S.W.2d at 332. The Federal Circuit's decision in Caldwell instmcts 
that, once the STB issued the NITU, on March 25, 1992, Missouri Pacific no longer retained an interest in the easement; as of 
that date, the federal govenunent had "taken" the interest, and the right-of-way subsequently would either be transferred to 
Trailnet [**17] or would revert to Illig. See 391 F.3d at 1234. Further, the NITU permitted Missouri Pacific "to discontinue 
service, cancel tarifts, and salvage track and other equipment." Id. at 1230. In other words, as of March 25, 1992, even though 
Missouri Pacific had not yet deeded the right-of-way to Trailnet, Union's licenses--as a matter of law--could no longer be 
used "for railroad purposes" and, thus, would no longer be valid under Missouri law. St. Louis, I.M & S. Ry. Co., 114 S. W. at 
589; see also Eureka Real Estate & Inv. Co., 200 S. W.2d at 332. Accordingly, Illig could have asserted her Missouri claims 
for inverse condemnation and trespass as of this date. 

Knowing when Illig could have asserted her claim, however, does not end the inquiry. Illig could have brought her suit as of 
March 25, 1992, but that does not necessarily mean that her damage was objectively capable of ascertainment on that date. To 
that end, Illig argues that neither Missouri Pacific, the STB, nor Trailnet provided any notice of the NITU to her. The 
Caldwell court, however, noted that [HNI2] "[i]fthe STB approves a request for an exemption, it will publish a notice of 
exemption in the Federal Register." I d. at 1230 (citing [**18] 49 C.F.R. § 1121.4(b) (2004)). Further, the documents 
incorporated into Illig's own complaint reveal that Missouri Pacific did, in fact, publish a notice of abandonment of the 
Carondelet Branch on January )9, 1992--before the STB issued the NITU--in the "Watchman-Advocate, in Clayton, Missouri, 
[a] newspaper in general circulation in St. Louis County, Missouri[.] where the rail line is located." Cf Legal Commc'ns 
Corp. v. St. Louis Cnty. Printing & Publ'g Co., 24 S.W.3d 744,748 (Mo. Ct. App. 2000) (noting that, under certain 
conditions, publication in a newspaper may provide constructive notice of a foreclosure sale to those with an interest in the 
property). Taken together, we conclude that these actions were sufficient to give notice to "a reasonable person using 
reasonable diligence," Cook, 169 S.W.3d at 103, to ascertain that Union no longer had a valid license because it could no 
longer use the license "for railroad purposes," St. Louis, l.M & S. Ry. Co., 114 S. W. at 589; see also Eureka Real Estate & 
lnv. Co., 200 S. W.2d at 332. Thus, Illig's claims for inverse condemnation and trespass accrued no later than March 25, 1992, 
the date the STB issued the NITU. Because Illig did [**19] not file her suit until December 23, 2002, both claims are 
time-barred, absent a tolling [*979J provision or some exception to the statute of limitations. 

2/25/20 15 lQ;.L 
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B. Cominuing Trespllss 

Illig argues that, even if her claims accrued on March 25, 1992, the continuing nature of Union's trespass would allow her to 
recover damages for the five years preceding the commencement of this action. [HN13] Missouri law recognizes 11Continuing 
trespass" theory. See, e.g., Cook, 169 S.W.3d at 104-06. The Missouri Court of Appeals has explained the distinction between 
a single trespass and a continuing trespass as follows: 

[W]hen there is only one wrong that results in continuing damage, the cause of action accmes once that wrong has been committed and 
the resulting damage becomes capable of ascertainment. But when there are continuing or repeated wrongs that are capable of being 
terminated, successive causes of action accrue every day the wrong continues or each time it gets repeated, the end result being that the 
plaintiff is only barred from recovering those damages that were ascertainable prior to the statutory period immediately preceding the 
lawsuit. 

!d. at I 05 (internal citation omitted). 

In Cook, the plaintiffs claimed [**20[ a continuing trespass caused by a leak at a neighboring gas station. !d. Because the 
plaintiffs' complaint referred to "the releases" of contaminants onto their property, the court concluded that the plaintiffs had 
alleged "a continuous or repeated migration of contaminants onto their property." Id. at 105-06. Thus, the court concluded 
that the plaintiffs had "adequately presented a continuing trespass claim." Id. at 106. 

Unlike the plaintiff in Cook, however, lllig has not alleged repeated intmsions onto her property that would support a claim 
for a continuous trespass. Her trespass claim only alleges that Union's "presence" on her land has caused and \vill cause 
damage. Although she alleges that Union's presence 11 Will continue to cause damage in the future," she has not alleged "a 
continuous or repeated" trespass. In her brief, she claims that "the repeated flow of electricity over [her] property ... 
constitutes a continuing trespass." No such allegation appears in her amended complaint. As a result, she did not allege a 
continuous trespass, and her trespass clailu is barred by the applicable five-year statute of lin1itations. 

III. Conclusion 

Accordingly, we aftirm the judgment of the [**21[ district court . 

2/25/2015 10:''-
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On 07/10/06, we received two payme~ts totaling $77.95. The excess amount of $25.00 went 
toward the additional payment agreement instllllrn<')nts. 

On 07/28/06, a bill was mailed in the amount of $55.57. This included current charges of $30.57 
and a payment agreement installment of $25,00. 

On 08/28/0ii, a bill was mailed in the amount of $166.28. This included current charges of 
$30.98, a defaulted pay.ment agreement amount of $78.69, a prior balance of $55.57 and 
late pay charges totaling $0.84, 

We continued n;ceiving partial payments toward the account until service was eventually 
.disconnected for non payment on.04/17f07. 

On 03/29/07, a bill was mailed in the amount of $648.16. This included current charges of $89.98, 
a prior balance of $549.90 and late pay charges totaling $8.28. 

Disconnect notices were mailed on 03/29/07 and 04/03/07 for $549.90. 

On 04/17/07, service was disconnected for non payment. 

On 04/19/07, we received a payment of $200.00. 

On 04/25107, a final bill was mailed in the amount of $495.78. 

On 11/13/07, you called to see what would be needed to restore service. We advised we 
would reconnect the service for a payment of $130.00 and a payment agreement on the 
remaining balance. 

On 12/19/07, you called in a payment of $130.00 and an order was issued to restore service at 23 
LAKE ROAD CT. 

On 12/31/07, a bill was mailed in the amount of $415.42. This included current charges of $49.64 
,. and the transferred balance of $365.78 from the previously fmaled account number. 

On 01/31/08, a bill was mailed in the amount of $564.75 This included current charges of 
$148.59, a prior balance of $415.42 and late pay charges totaling $0.74 ~ 

On 02/14/08, you contacted us to advise that the payment agreement had not been 
estab.lished on the new account, as had been previously disc·ussed. The representative 
tried transferring the call to the billing department. The call must have been lost, however, 
as there are no additional notes on the acco·unt. 

Service continued in your name at that location until 04/14/08 when service was 
disconnected for non payment. · 

On 04/23/08, a final bill was mailed in the amount of $846.15. 

101 Madison Street 
PO Box 780 

Jefferson City, MO 65102 
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STATE of Missouri exi ~·el. Raymond 
BLOOMQUIST, D.O., Relator, 

v. 

The Honorable Nancy L. SCHNEIDER, 
Respondent. 

No. SC 88456. 

Supreme Court of Missouri, 
En Bane. 

Jan. 15, 2008; 

Rehearing Denied Feb. 19, 2008. 

Bacl<ground: Doctoi· sued for medical 
malpractice filed petition for writ of prohi­
bition, challenging trial court's denial of 
doctor's motion to dismiss. 
Holding: The Sllpreme Court, En Bane, 
Laura Denvir Stith, J., held that statute 
tolling statute of limitati9ns on claims 
against defendants who were residents of 
Missouri at the time the cause of action 
accrued, but who changed their residence 
before the expiration of the statute of limi­
tations, imposed an unconstitutional bm·­
den on interstate commerce, overruling 
Poling v. Moitm, 7l7 S.W.2d 520. 

Writ granted. 

1. Prohibition eo> I, 5(1) 

A writ of prohibition is appropriate if 
it is necessary to preserve the orderly and 
economical administration of justice, or to 
prevent usurpation of judicial power. 

2. Prohibition eo>5(2) 

Prohibition can be an appropriate 
remedy \vhere a ttial court erroneously 
permits a claim that is barred by.the stat-· 

· ute of lh'nitations to proceed to trial. 

3. Commerce eo>80 
Limitation of Actions eo>4(2) 

Statute tolling statute of limitations on 
claims against defendants who were resi­
dents of Missouri at the time the cause of 

a.ction accrued, but who changed their resi­
dence before the expiration of the statute 
of limitations, bnposed an unconstitutional 
burden on interstate commerce; overruling 
Poling v. Moitm, 717 S.W.2d 520. 
U.S.C.A. Const. Art. 1, § 8, cl. 3; V.A.M.S. 
§ 516.200. 

4. Commerce eo>8(1) 

The Commerce Clause of the United 
States Constitution an·ogates to the feder­
al government exclusive authority to regu­
late interstate commerce. U.S.C.A. Const. 
Art. I, § 8, cl. 3. 

5. Commerce eo>l2 

With few exceptions, a legislature may 
not by statute impose an undue burden on 
interstate commerce"- U.S.C.A. Const. 
Art. I, § 8, cl. 3. 

6. Commerce eo>5_U, 80, 80.10 

Where a state denies ordina1;y legal 
defenses or like privileges to out-of-state 
persons or corporations engaged in com­
merce, the state law will be reviewed un­
der the Commerce Clause to determine 
whether the denial is discriminatory on its 
face or an impermissible burden on com­
merce. U.S.C.A. Const. Art. 1, § 8, cl. 3. 

7. Commerce eo>56 

In all but the narrowest circum­
stances, state laws violate the Commerce 
Clause if they mandate differential treat­
ment of in-state and out-of-state intei'ests 
that benefits the former and burdens the 
latter. U.S.C.A. Const. Al-t. 1, § 8, cl. 3. 

8. Statutes eo>63 

The general 1~1le is that unconstitn­
. tiona! statutes are void ab initio. 

9. Courts e'>lOO(l) 

Solely prospective application of a de­
cisio!J holding a statute unconstitutional is 
the exception not the norm because it in­
volves· judicial enforcement of a statute 
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