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1 of { DOCUMENT

Sarah Illig; Gale [ilig, for Themselves and as Representatives of a Similarly Situated
persons, Appellants, v. Union Electric Company, Appellee.

No. 10-3488
UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT
652 F.3d 971; 2011 U.S. App. LEXIS 18173

June 15, 2011, Submitted
August 31, 2011, Filed

PRIOR HISTORY: [**1]
Appeal from the United States District Court for the Eastern District of Missouri.
Illig v. Union Elec. Co., 2010 U.S. Dist. LEXIS 115175 (E.D. Mo., Oct, 29, 2016)

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant landowners sued appellee electric company in Missouri state court for inverse
condemnation and trespass. The company removed the case to the United States District Court for the Eastern District of
Missouri, which granted the company's motion to dismiss. The landowners appealed.

OVERVIEW: A railroad which held a right-of-way across the landowners' property had entered into a license agreement
atlowing the company to install electrical transmission poles and lines along the railroad line. The right-of-way was
converted to a public frail under the National Trails System Act of 1968, 16 US.C.3. § 1241 et seq. The railroad sold the
right-of-way to a trail operator and assigned to the operator the Heense agreement with the company. The landowners claimed
that the company's use of and presence on the property exceeded the scope of the easements created by the Trails Act. The
court of appeals agreed with the district court that the landowners' claims were time-barred. The claims accrued when a
Notice of Interim Trail Use or Abandonment (NITU) was issued, not on the later date when the railroad formally transferred
its easement. Once the NITU was issued, the company’s license was no longer valid under Missouri law because it could no
longer be used for "railroad purposes.” Sufficient notice was provided of the issuance of the NITU. The landowners did not
state a claim for continuing trespass, as they did not allege repeated intrusions onto the property.

OUTCOME: The district court's judgment was affirmed.

CORE TERMS: trail, trespass, license, railroad, notice, right-of-way, easement, inverse condemnation, statutes of
limitations, abandonment, exemption, railread purposes, interim, railroad line, causes of action, ascertainment, conversion,
terminated, landowner, repeated, accrue--, deed, Trails Act, continuing trespass, railbanking, discontinue, negotiate, abandon,
accrued, property interests

LexisNexis(R) Headnotes

Transportation Law > Rail Transportation > Rails to Trails

[HN1] Pursuant to the National Trails System Act of 1968, 16 U.S.C.S. § 1241 et seq., through a process known as
"railbanking," a railroad may negotiate with a state, municipality, or private group (the trail operator) to assume financial and
mainagerial responsibility for operating a railroad right-of-way as a recreational trail.

Transportation Law > Rail Transportation > Rails to Trails
[HIN2] The typical railbanking process begins when a rail carrier files an abandonment appiication or a request for an

1of 8 2/25/2015 10:43
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exemption, 49 (J.8.C.S. §§ 10903, 10502. If the Surface Transportation Board (STB) approves the request for an exemption,
it will publish a notice of exemption in the Federal Register. 49 C.F.R. § 112 L.4(b) (2004). A potential trail operator may then
file a railbanking petition pursuant to 49 CFR. § 1152.29(=a). If the railbanking petition meets the criteria specified in the
regulations, and the railroad agrees to negotiate with the petitioner and so communicates to the STB within ten days of the
filing of the trail use petition, the STB will issue a Notice of Interim Trail Use or Abandonment (NITU). 49 CF.R. §
1152.29(b)(2) and (d). This NITU permits the raitroad to discontinue service, cancel tariffs, and salvage track and other
equipment, consistent with interim trail use and rail banking without consummating an abandonment and the NITU extends
indefinitely to permit interim trail use once an "agreement" is reached between the raifroad and the trail operator. 49 C.F.R. §

1152.29(d)(1).

Transportation Law > Rail Transportation > Abandonient

Transportation Law > Rail Transportation > Rails to Trails

[HIN3] Only one Notice of Interim Trail Use or Abandonment (NITU) is issued once the parties indicate their intent to
negotiate for conversion of a rail corridor to trail use. If negotiations go as planned and an agreement is reached, the NITU
extends indefinitely for the duration of recreational trail use subject to the trail operator's fulfillment of its agreed-upon
obligations. The Surface Transportation Board retains jurisdiction for possible future railroad use, and state law reversionary
interests that would normally vest upon abandonment are blocked. An "escape-clause" is also provided by the NITU such that
if no agreement is reached within 180 days, the NITU automatically converts into an effectlve notice of abandonment, which
permits the rail carrier to abandon the line entirely and liquidate its interest.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to State Claims

Civil Procedure > Appeals > Standards of Review > De Nove Review

[HN4] A court of appeals reviews de novo a district court's dismissal of an action for failure to state a claim under Fed. R.
Civ. P. 12(b)(6) and accepts the factual aIlegatlons of the complaint as true. n

Civil Procedure > Pleading & Practice > Defenses, Denurrers & Objectmns > Failures to State Claims

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Motions to Dismiss

[HNS5] In addressing a motion to dismiss, a court may consider the pleadings themselves, materials embraced by the
pleadings, exhibits attached to the pleadings, and matters of public record. The same standard applies to a Fed, R, Civ, P,
12(b)(6) motion to dismiss.

Civil Procedure > Pleading & Practice > Defenses, Demurrers & Objections > Failures to State Claims

Governments > Legislation > Statutes of Limitations > Pleading & Proof

[HN6] A court may dismiss a claim under Fed, R. Civ. P. 12{b)(6) as barred by the statute of limitations if the complamt itself
establishes that the claim is time-barred.

Governments > Legislation = Statutes of Limitations > Time Limitations

Real Property Law > Inverse Condemnation > Defenses

Real Property Law > Torts > Trespass to Real Property

Toris = Premises Liability & Property > Trespass > Defenses > Statutes of Limitations

Torts > Procedure > Statutes of Limitations > deccrual of Actions > General Overview

[HN7] A ten-year statute of limitations applies to an inverse condemnation ¢laim under Missouri law, and a five-year statute
of limitations applies to a trespass claim, Mo. Rev. Stat. § 516.120(3). Both causes of action accrue when the damage is
capable of ascertainment. Under Missouri law, "capable of ascertainment" means capable of being ascertained by a
reasonable person using reasonable diligence. The test is objective and is met when the plaintiffs' right to sue arises and they
could have first maintained the action successfully.

Real Property Law > Inverse Condemmation > General Overview
[HNS] Under Missouri law, a landowner may bring a claim of inverse condemnation against an entity with condemning
authority when the condemnor invades or appropriates a valuable property right, causing injury to the landowner.

Real Property Law > Torts > Trespass to Real Properly
[HN9] Under Missouri law, one can commit the tort of trespass either by unauthorized entry on land or by exceeding the
scope of any license to enter upon the land,

Real Property Law > Limited Use Rights > Easements > Charucteristics

Real Property Law > Limited Use Riglts > Licenses
Transportation Law > Rail Transportation > Lands & Righis of Way

, .
2/25/2015 10:43, .
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[HN10} Under Missouri law, if a railroad holds an easement "for railroad purposes,” a third party's license to use the
easement remains valid as long as it, too, is used "for raiiroad purposes.” A railroad company holding an easement may
contract with another to construct and maintain a telephone line "for railroad purposes"; but the consensus of opinion is to the
effect that the railroad company is not petmitted to use, sell, or incumber the easement for other than railroad purposes. It is
true that the owner of an easement may, in some circumstances, license or authorize third persons to use its right-of-way for

purposes not inconsistent with the principal use granted.

Trausportation Law > Rail Transportation > Abandonment

Transportation Law > Rail Transportation > Rails to Trails

[HN11] When a Notice of Interim Trail Use or Abandonment (NITU) is issued under the National Trails System Act of 1968,
16 U.S.C.S. § 1241 et seq., state law reversionary property interests that would otherwise vest in the adjacent landowners are
blocked from so vesting. Although the NITU does not signal a final agreement between a railroad and a trail operator, the
NITU nevertheless triggers a taking, even if the resulting taking is ultimately temporary. Once the NITU has been issued, the
railroad's right-of-way will either be assumed by the trail operator (indefinitely blocking the landowners' state-law
reversionary interests) or, if no agreement is reached, abandoned (allowing the landowners' state-law interest to revert). In
either case, once the Surface Transportation Board issues the NITU, the railroad has relinquished its interest in and
discontinued its involvement with the property. The NITU perrnits the railroad to discontinue service, cancel tariffs, and

salvage track and other equipment,

Transportation Law > Rail Transportation > Rails to Trails
[HN12] If the Surface Transportation Board approves a request for an exemption under the National Trails System Act of
1968, 16 U.S.C.S. § 1241 et seq., it will publish a notice of exemption in the Federal Register.

Real Property Law > Torts > Trespass to Real Property

Torts > Premises Liability & Property > Trespass > Defenses > Statutes of Limitations

Torts > Procedure > Statutes of Limitations > Accrial of Actions > Continuous Toris

[HN13] Missouri taw recognizes "continuing trespass” theory. The Missouri Court of Appeals has explained the distinction
‘between a single trespass and a continuing trespass as follows: When there is only one wrong that results in continuing
damage, the cause of action accrues once that wrong has been committed and the resulting damage becomes capable of
ascertaimment. But when there are continuing or repeated wrongs that are capable of being terminated, successive causes of
action accrue every day the wrong continues or each time it gets repeated, the end result being that the plaintiff is only barred
from recovering those damages that were ascertainable prior to the statutory period immediately preceding the lawsuit.

COUNSEL: For Sarah Illig, Gale Illig, for Themselves and as Representatives of a Class of Similarty Situated Persons,
Plaintiffs - Appellants: Lindsay S.C. Brinton, Mark F. Hearne, 11, Meghan Sue Largent, ARENT & FOX, St. Louis, MO,

For Union Electric Company, Defendant - Appellee: Jeffery Thomas McPherson, James J. Virtel, ARMSTRONG &
TEASDALE, St. Louis, MO.

JUDGES: Before MURPHY and SMITH, Circuit Judges, and READE,! District Judge.

I The Honorable Linda R. Reade, Chief Judge, United States District Court for the Northemn District of lowa, sitting by designation.
OPINION BY: SMITH

OPINION
[¥973] SMITH, Circuit Judge.

Sarah and Gale Iilig (collectively, "Iflig"), on behalf of themselves and others similarly situated, brought suit against Union
Electric Company ("Union") in Missouri state court, alleging claims of inverse condemnation and trespass under Missouri
law. After Union removed the case to federal district court,” the court granted Union's motion to dismiss, concluding that the
applicable statutes of limitations had expired on both of Illig's claims. Illig challenges this ruling on appeal. For the following
reasons, we affirm.
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2 The Hororable [¥*2] David 1. Noce, United States Magistrate Judge for the Eastern District of Missouri, to whom the case was referred for final
disposition by consent of the partjes purstant to 28 U.S.C. § 636(c).

L. Background

A, Missonri Pacific's Righr-of-Way on Hiig's Property

The present dispute stems from the conversion of a railroad line on Illig's property to a public trail, pursuant to the National
Trails System Act of 1968 ("Trails Act™),? 16 U.S.C. § 1241, et seq. [¥974] This conversion took place between 1991 and
1994. Ilig has owned certain lots of tand in St. Louis County, in fee simple absolute, since 1984. The land had been
encumbered prior to IHig's ownership. Missouri Pacific Railroad Company ("Missouri Pacific") operated a 6.2-mile long
railroad line--known as the Carondelet Branch--through THig's land, pursuant to an easement obtained as early as 1872, Tt is
undisputed that Missouri Pacific's easement was "for railroad purposes.” In 1972, Missouri Pacific executed a Wire License
Agreement with Union, allowing Union to install electrical transmission poles, lines, and other appurtenances along the

railroad line.

3 For background purposes, we bricfly review the procedures for such a conversion [**3] under the Trails Act before discussing the conversion of
the property in the present dispute.

The Surface Transportation Board (STB) regulates "the construction, operation, and abandonment of most railread lines in the United States.”
Caldwell v. United States, 391 F.3d 1226, 1228 (Fed. Cir, 2004), If a railrcad wishes to abandon a right-of-way within the STB’s jurisdiction, it
must either apply for abandonment or seek an exemption. /d. "If the STB approves a standard abandonment application or grants an ¢xemption and
the railroad ceases operation, the STB relinquishes jurisdiction over the abandoned railroad right-of-way and state law reversionary property
interests, if any, take effect,” Id, at 1228-29 (citing Preseaudt v Interstate Commerce Comni'n (Preseault I), 494 U.S. 1, 6-8, 110§, Ct. 914, 108 L.
Ed. 2d 1 (1989)).

Alternatively, [HN1] pursuant to the Trails Act, through a process known as "railbanking,"” a raifroad may "negotiste with a state, municipality, or
private group {the trail operator’) to assume financial and managerial responsibility for eperating the railroad right-of-way as a recreational traii."
Id. at 1229. The Federal Circuit has described the railbanking process, and its legal effects on property [**4] owners, as follows;

[HN2] [T]he typical railbanking process begins when a rail carrier files an abandonment apptication or, as in this case, a
request for an exemption. 49 U.S.C. §§ 10903, 10502, see also [Nat't Ass'n of Reversionary Prop. Owners (NARPO) v STB,
158 F.3d 135, 138, 332 U.S. App. D.C. 325 (D.C. Cir. 1998)],

It the STB approves the request for an exemption, it will publish a notice of exemption in the Federal Register. 49 C.FR. §
1121.4(b} (2004). A potential trail operator may thea file 2 railbanking petition pursuant to 49 C.F.R. § 1152.29¢a). . .. f the
raitbanking petition meets thef] criteria [specified in the regulations], and the railcoad agrees to negotiate with the petitioner
and so communicates to the STB within ten days of the filing of the trail use petition, the STB will issue a Notice of Interim
Trail Use or Abandonment ("NITU™), 49 C.F.R. §§ 1152.29(b)(2) and {d). This NITU permits the railroad to discontinue
service, cancel tariffs, and salvage track and other equipment, "consistent with interim traif use and rail banking” without
consurnmating an abandonment and the NITU extends indefinitely to permit interim trail use once an "agreement” is reaclhed
between the railroad and the trail [**3] operator. 49 C.F.R. § 1152.29(d){(1).

* k&

[HN3] Ounly one NITU is issued once the partics indicate their intent to negotiate for conversion of the corridor to trait use. If
negotiations go as planned and an agreement is reached, the NITU extends indefinitely for the duration of recreational trail use
subject to the trail operator's fulfillment of its agreed-upon obligations. The STB retains jurisdiction for possible future railroad
use, and state taw reversionary interests that would normally vest upen abandonment are blocked, ‘Preseault [,494 U8 at 8,
110 8. Ct. 914, An "escape-clause” is also provided by the NITU such that if no agreement is reached within 180 days, the
NITU "automaticalty converts into an effective . . . notice of abandonment,” id, at 7 .5, 110 S, Ct, 914, which permits the rail
carrier to "abandon the line entirely and liquidate its interest.” Id. at 7, 110 §. Ct. 914; see also 49 C.ER. § 1152.29(d)(1).

Id. at 1229-30,

In February 1992, Missouri Pacific sought to abandon and discontinue its railroad operations over the Carondelet Branch,
including the 6.2-mile stretch of railroad line on [llig's land. Pursuant to the Trails Act, Missouri Pacific filed a notice of

ors 2/25/2015 10:43,




http://www.lexisnexis.com/Inacui2api/delivery/PrintDoc.do?fromCart...

2 The Henorable {**2] DO D. Noce, United States Magistrate Judge for the Eastern District of Missouri, to whom the case was referred for final
dispasition by consent o the paties purstiant to 28 U.S.C. § 636(c).

[ Backgroumt

A, Missouri Pacific's Right-of Way gy Hlig's Property

¢ Present dispute stems fromthe conversion of a railroad line on Illig's property to a public trail, pursuant to the National
ails System At of 1968 ('"Trai]s Act"),? 16 US.C. § 1241, ef seq. [*974] This conversion took place between 1991 and

: 994 Tllig has owned c'enam lots of Jand in St. Louis County, in fee simple absolute, since 1984. The land had been
nGumbered prior to IHlig's ownership. Missouri Pacific Railroad Company ("Missouri Pacific") operated a 6.2-mile long
aitroad line--kiown as t_he Cflmﬁdelet Branch--through Illig's land, pursuant to an easement obtained as early as 1872. It is
undisputed that L\-Ils§oura Pac11l’1c's easement was "for railroad purposes.” In 1972, Missouri Pacific executed a Wire License
reement with Union, allowing Union to install electrical transmission poles, lines, and other appurtenances along the

=z .
pailroad finé:

3 For packground PUTPOSES, % briefly review the procedures for such a conversion [**3] under the Trails Act before discussing the conversion of
e pregerty 0 the present dispuge,

The Surfxe Transportation Bageg (STB) regulates "the construction, operation, and abandonment of most railroad tines in the United States "
Calvells United States, DLE34 1726, 1228 (Fed. Cir. 2004). If a railread wishes to abandon a right-of-way within the $TB's jurisdiction, it
nusteiter apply for abandecment o seek an exemption. fd. "It the STB approves a standard abandonment application or grants an exemption and
e rafiread ceases operation, e STB relinquishes jurisdiction over the abandoned railroad right-of-way and state law reversionary property

insereits, ifaﬂ)',)mke effect” #f 41 1228-29 (citing Preseault v. Interstate Commerce Conm’n (Preseaudt I), 494 1J.S. 1, 6-8, 110 8. Ct, 914, 108 L.
Ed 24 £ {1989)).

Alteriztvely, [HN1] pursuatt s the Trails Act, through a process knows as "railbanking," a railroad may "negotiate with a state, municipality, or
peivate roup (the ‘trail 0perir) 1o assume financial and managerial responsibility for operating the railroad right-of-way as a recreational trait."
1.4 1229, The Federal Citithys described the railbanking process, and its legal effects on property [**4] owners, as follows:

(HN2] [The typicd rajlbanking process begins when a rail carrier files an abandonment application or, as it this case, 4
request for an exmption. 49 U.S.C. §§ 10903, 10502; see also [Natl Ass'n of Reversionary Prop. Owners (NARPO) v. STB,
138 F.3d 135, 138332 .S, App. D.C. 325 (D.C. Cir, 1998)].

fthe STB approves the request for an exemption, it will publish a notice of exemption in the Federal Register, 49 CER. §
1121.4{b) (2004). A potentiat trail operater may then file a railbanking petition pursuant to 49 C.FR. § 1152.29(a).. .. If the
rilbanking petitiameats the[] criteria [specified in the regulations), and the raitroad agrees to negotiate with the petitioner
and 50 COMMUNICESS to the STB within ten days of the filing of the trail use petition, the STB will issue a Notice of Interim
Traif Use or Abandnment ("NITU"). 49 CF.R. §§ 1152.29(b}(2) and (d). This NITU permits the railrcad to discontinue
serviee, cancel Lafl, and salvage track and other equipment, "consistent with interiin trail usc and rait banking” without
consumImating an Bandonment and the NITU extends indefinitely to permit interim trail use once an "agreement” is reached
between the railiesiand the trail [**5] operator. 49 C.F.R. § 1152.29(d)(1).

(XX]

[HN3] iny one NIT(J 5 issued once the parties indicate their intent to negotiate for conversion of the corridor to trait use. If
=gOUAONS 80 & fhnpeq and an agreement is reached, the NITU extends indefinitety for the duration of recreational trail use
shject to the tralleperzior's fulfillment of its agreed-upon obligations. The STB retains jurisdiction for possible future railroad
e, and state [ tersionary interests that would normally vest upon abandonment are blocked. Preseautt I, 494 U.S. at 8,
H0S. Cr. 914, Anmeicape-clause“ is also provided by the NITU such that if no agreement is reached within 180 days, the
MU "awtomalicaly conyerts into an effective . . . notice of abandonment," id. at 7 n.5, 110 S. Ct. 914, which permits the rail
rrier 10 "abandeathe line entirely and liquidate its interest” i, at 7, 110 S. Ct. 914; see also 49 C.ER. § 1152.29(d)(1).

(1 A 1330,

'

In Febraary 1%, l\zllissouri Pacific sought to abandon and discontinue its railroad operations over the Carondelet Branch,
including e 6 2-mile streteh ofraitroad line on Ilig's land. Pursuant to the Trails Act, Missouri Pacific filed a notice of

2/25/2015 10:43, ;. .
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exemption [*+6] with the STR 4 seeking permission to do so. In its notice, Missouri Pacific "certifie[d] that no local traffic
has moved over the line for at |east two years" and that "[o]verhead traffic previously moved over the line has been rerouted
successfully.” Missouri Pacific atso certified that it had published a notice of its abandonment anc.I its nc?tice of exemption on
January 29, 1992, "in [the] Wachman-Advocate in Clayton, Missouri, [a) nesspaper in general circulation in St. Louis,
County, Missouri[,] where the rail fine is located,"

4 As of January I, 1996, the STB succeeded and began performing “"alf functions” formerly performed by the Interstate Commerce Commissicn
{ICC). 49 U.5.C. § 702, We use "STB" to refer to both the STB and the ICC.

Around this same time, Gateway Trailnet ("Trailnet"), a private non-profit organization devoted to creating and operating
public trails, asked the STB to issue a NITU, which would allow Trailnet to acquire Missouri Pacific's easement and convert
the railroad corridor to a public trail. On March 2, 1992, Missouri Pacific informed [*975] the STB of its willingness to

negotiate with Trailnet for interim trail use,

On March 25, 1992, the STB issued a NITU, permitting [**7] Missouri Pacific and Trailnet to enter into negotiations. The
NITU further stated:

The parties may negotiate an agreement during the 180-day peried preseribed below, If no agreement is reached within 180 days,
[Missouri Pagific] may fully abandon the line.

PR

... [Missouri Pacific) may discontinue service, cancel tariifs for the line on not less than 10 days' notice to the Commission, and salvage
track and related materials consistent with interim trail use/rail banking after the effective date of this decision and notice. . . .

IR

... If an agreement for interim {rail use/rail banking is reached by the 180th day after service of this decision and notice, interint trail use
may be implemented. If no agreement is reached by the [80th day, [Missouri Pacific] may fully abandon the line subject to the condition
set forth above.

On December 30, 1992, in a Donation, Purchase, and Sale Agreement ("Trail Use Agreement™), Missouri Pacific agreed to
sell its right-of-way over Illig's property to Trailnet. That same day, Missouri Pacific signed a quitclaim deed, conveying its
interests to Trailnet. Also on that day, Missouri Pacific assigned to Trailnet several agreements that it had previously [**8]
entered into with licensees, including Union, Missouri Pacific recorded the deed with the St, Louis County Recorder of Deeds
office on January 6, 1993.

On December 28, 1998, Illig sued the United States in the United States Court of Federal Claims, alleging that the conversion
of Missouri Pacific's railroad line to a recreational trail amounted to a taking under the Fifth Amendment. Ultimately, in
2005, the court dismissed Illig's claim as untimely under the applicable six-year federal statute of limitations. See /lfig v.
United States, 67 Fed. Cl. 47, 50 (2005).

B. Instant Litigation

On December 23, 2002, while Illig's claim was pending in the Court of Federal Claims, Hlig initiated the instant action
against Union in Missouri state court. Union removed the case to the federal district court, which stayed the case pending the
final outcome of Iflig v. United States. After that case was resolved, 1Hlig filed an amended complaint in the district court,
asserting causes of action for inverse condemnation and trespass under Missouri faw. IMig aileged that Union's use of and
presence on llig's property exceeded the scope of the easements "created by the Trails Act.” Further, Hlig alleged [**9] that
Trailnet did not own an interest in IHig's land that would allow it to sell Union a right to use IHig's land for electrical
transmission lines, [llig also alleged that Union never obtained an easement or license from IHig or any previous landowner.
As aresult, [llig alleged that "Plaintiffs' property has been damaged since January 6, 1993, by the unauthorized and unlawful
presence of high-voltage electrical transmission lines and other structures placed on and across the Plaintiffs' land by
[Union]."
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exemption [**6] with the STB 4 seeking permission to do so. In its notice, Missouri Pacific "certifie[d] that no local traffic
has moved over the line for at Jeast two years" and that "[o]verhead traffic previously moved over the line has been rerouted
successfully.” Missouti Pacific also certified that it had published a notice of its abandonment anc.i its nc_nice of exemption on
January 29, 1992, "in {the] Watchman-Advocate in Clayton, Missouri, {a] newspaper in general circulation in St. Louis,
County, Missouri[,] where the rail line is located."

4 As of January 1, 1996, the STB succeeded and began performing "all fanctions” formerly performed by the Interstate Commeres Commission
{(ICC). 49 U.S.C. § 702, We use "STB" to refer to bath the STB and the ICC.

Around this same time, Gateway Trailnet ("Trailnet"), a private non-profit organization devoted to creating and operating
public trails, asked the STB to issue a NITU, which would allow Trailnet to acquire Missouri Pacific's easement and convert
the railroad corridor to a public trail. On March 2, 1992, Missouri Pacific informed {*975] the STB of its willingness to
negotiate with Trailnet for interim trail use.

On March 25, 1992, the STB issued a NITU, permitting [#*7] Missouri Pacific and Trailnet to enter into negotiations. The
NITU further stated:

The parties may negotiate an agreement during the 180-day period prescribed below, If no agreement is reached within 180 days,
[Missouri Pacific] may fully abandon the line.

* Kk

. . . [Mlissouri Pacific] may discontinue service, cancel tariffs for the line on not less than 10 days' notice to the Commission, and salvage
track and related materials consistent with interim trail use/rail banking after the effective date of this decision and notice. . . .

* & ¥

... If an agreement for interim trail use/rail banking is reached by the 180th day after service of this decision and notice, interim trail use
may be imiplemented. If no agreement is reached by the 180th day, [Missouri Pacific] may fully abandon the line subject to the condition
set forth above.

On December 30, 1992, in a Donation, Purchase, and Sale Agreement ("Trail Use Agreement"), Missouri Pacific agreed to
sell its right-of-way over Illig's property to Trailnet. That same day, Missouri Pacific signed a quitclaim deed, conveying its
fiterests to Trailnet. Also on that day, Missouri Pacific assigned to Trailnet several agreements that it had previously [*%8]
entered info with licensees, including Union. Missouri Pacific recorded the deed with the St. Louis County Recorder of Deeds
office on January 6, 1993,

On December 28, 1998, Iliig sued the United States in the United States Court of Federal Claims, alleging that the conversion
of Missouri Pacific's railroad line to a recreational trail amounted to a taking under the Fifth Amendment. Ultimately, in
2003, the court dismissed Iilig's claim as untimely under the applicable six-year federal statute of limitations. See fllig v.
United States, 67 Fed. Cl. 47, 50 (2005).

B. Instant Litigation

On December 23, 2002, while Illig's claim was pending in the Court of Federal Claims, Illig initiated the instant action
against Union in Missouri state court. Union removed the case to the federal district court, which stayed the case pending the
final outcome of Mg v. United States. After that case was resolved, 1llig filed an amended complaint in the district court,
asserting causes of action for inverse condemnation and trespass under Missouri law, Illig alleged that Union's use of and
presence on Illig's property exceeded the scope of the easements "created by the Trails Act." Further, Illig alleged [**9] that
Trailnet did not own an interest in Illig's land that would allow it to sell Union a right to use Illig's land for electrical
transmission lines. Illig also alleged that Union never obtained an casement or license from Illig or any previous landowner.
As a result, [llig alleged that "Plaintiffs’ property has been damaged since January 6, 1993, by the unauthorized and unlawful
presence of high-voltage electrical transmission lines and other structures placed on and across the Plaintiffs’ land by
[Union]."
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Union subsequently moved to dismiss the complaint on several grounds, arguing, inter alia, that federal law preempted Illig's
inverse condemnation and trespass claims and that the applicable statutes of limitations barred the claims. The district court
granted Union's motion to dismjss, concluding that although federal law did not preempt the claims, they were time-barred.
The court determined that lllig's claims accrued on March 25, 1992, when the STB issued the NITU. The court dismissed
[*976] the claims as time-barred because Tlig failed to commence the action within the ten- and five-year limitations
periods, respectively, for her inverse condemnation and trespass claims,

IL Discussion

[Hig [**10] argues that the district court erroneously concluded that the statute of limitations had expired on her claims for
inverse condemnation and trespass. Specifically, she contends that the court applied the proper statutes of limitations but
incorrectly determined when her claims accrued. First, [llig maintains that she could not have brought her claims while Union
was using the land under the license that Missouri Pacific had granted it. Thus, she could not have ascertained her damages
for this claim before January 6, 1993, when Missouri Pacific "first publically alienated its interest" in the land via the
quitclaim deed. Prior to that date, 1llig "had no knowiedge or notice [that] the NITU had issued and affected [her] land," and
even if she did, "the NITU's effect upon [Union's] license [from Missouri Pacific] was still unknown and unknowable.”
Second, Illig contends that the district court did not consider her continuing-trespass allegation that would have allowed her
to recover damages for Union's ongoing trespasses in the five years preceding her filing of the instant suit. F mally, Illig
asserts that the district court confitsed the property interest taken from Hlig under the Trails {**11] Act--the right-of-way
casement for the rail/traii corridor--with Union's use of the land under the license. She argues that Union's license was a
distinct property interest that was "taken" at a different time than the easement. Accordingly, the fact that a federal taking
occurred upon issuance of the NITU has no effect on when Missouri Pacific's license to Union terminated. Again,_she—-
maintains that the license did not terminate until the quitclaim deed was recorded on January 6, 1993. .

[HN4 ] "We review de novo the district court's dismissal of an action for failure to state a claim under Federal Rule of Cﬁ
Procedure 12(b)(6)" and "accept the factual allegations of the complaint as true." O'Neil v. Simplicity, Inc., 574 F.3d 501, 503
(8th Cir. 2009). [HNS) In addressing a motion to dismiss, "[t]he court may consider the pleadings themselves, materials
embraced by the pleadings, exhibits attached to the pleadings, and matters of public record.” Mills v, City of Grand Forks,
614 I.3d 495, 498 (8th Cir. 2010) (citing Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1679 (8th Cir. 1999} (noting that
the same standard applies to a Rule 12(b)(6) motion to dismiss)). [HN6] A court may dismiss a claim under [#*12] Rule
12(b)(6) as barred by the statute of limitations if the complaint itself establishes that the claim is time-barred. Jessie v Potter,
516 F.3d 709, 713 n.2 (8th Cir. 2008),

A. Acerual

The parties agree that Missouri's statutes of limitations govern IHig's Missouri claims for inverse condemnation and trespass.
The parties also agree that [HN7] a ten-year statute of limitations applies to [llig's inverse condemnation claim, Shade v. Mo.
Highway & Transp. Comm'n, 69 S.W.3d 503, 512-13 (Mo. Ct. App. 2001), and a five-year statute of limitations applies to her
trespass claim, Mo. Rev. Stat. § 516.120(3). Both causes of action acerue when the damage is "capable of ascertainment.”
Shade, 69 S.W.3d at 514 ("A cause of action for inverse condemnation accrues once the fact of damage is capable of
ascertainment.”); Cook v. DeSoto Fuels, Inc., 169 S.W.3d 94, 103 (Mo. Ct. App. 2005) (noting that an action for trespass
accrues "when the damage resulting therefrom is sustained and is capable of ascertainment™ [*977) (quotation and citation
omitted)). Under Missouri law, "'capable of ascertainment' . . . meanfs] capable of being ascertained by a reasonable person
using reasonable diligence." Cook, 169 S.W.3d at 103 [¥*13] (quotation and citation omitted). The test is objective and "is
met when the plaintiffs' right to sue arises and they could have first maintained the action successfully." /4.

IHig’s claims allege that Union is present on IHlig's land and using it without INig's consent. [HN8] Under Missouri law, a
tandowner inay bring a claim of inverse condemnation against an entity with condemning authority’ when the condemnor
invades or appropriates a valuable propetty right, causing injury to the landowner. Clay Cnty. Realty Co. v. City of Gladstone,
254 5.W.3d 859, 864 (Mo. 2008). Similarly, [FHIN9] under Missouri law, "[o]ne can commit the tort of trespass either by
unauthorized entry on land or by exceeding the scope of any license to enter upon the land." Ogg v, Mediacom, LLC, 142
S.W.3d 801, 809 (Mo. Ct. App. 2004) {quotation and citation omitted),

5 The district court noted, and the parties do not dispute, that Union "has the power of eminent demain under Missouri law® pursuant to Missouri
Revised Statutes § 523.010,
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Hlig acknowledges, however, that Missouri Pacific, as the holder of a right-of-way easement over her property, granted Union
a valid license to enter the land and erect ¢lectrical lines [**14] in 1972. [HN10] Under Missouri law, because Missouri
Pacific held its easement "for rajlroad purposes," Union's license remained valid as long as it, too, was used "for railroad
purposes.” See St. Lowis, LM. & S. Ry. Co. v. Cape Girardeat Bell Tel, Co., 134 Mo. App. 406, 114 S W. 586, 589 (Mo. Ct.
App. 1908) (observm that g rqtlroad company holding an easement may contract with another to construct and maintain
telephone line "for railroad purposes”; but noting that "the consensus of opinion is to the effect that the railroad company is
not permitted to use, sell, or incumber the easement for other than railroad purposes"); see also FEureka Real Estate & Inv. Co.
v S. Real Estate & Fin. Co., 355 Mo. 1199, 200 S.W.2d 328, 332 (Mo. 1947) ("It is true that the owner of an easement may,
in some circutnstances, license or authorize third persons to use its right[-Jof[-hway for purposes not inconsistent with the
principal use granted . . .."). In other words, Union's license was entirely derivative of Missouri Pacific's right-of-way. [llig
agrees, arguting that when Missouri Pacific "abandoned" its railroad right-of-way, Missouri Pacific's "interest was terminated
and the license [Missouri Pacific] had granted [Union] was atso [**15} terminated." Ttlig, however, disputes the date when
Missouri Pacific actually terminated its interest in the right-of-way.

The Federal Circuit's decision in Caldwel! provides some help in determining when Missouri Pacific's intetest in the right-
of-way terminated, despite addressing a different type of claim than Hlig's present claims. In Caldwell, the Federal Circuit
was asked to consider when a claim for a taking, under the Trails Act, accrued. 391 F.3d at 1228. The court concluded that
such a taking occurs on the date that the STB issues the NITU. /d. at 1233. {HN11] When a NITU is issued, the court
explained, "state [aw reversionary property interests that would otherwise vest in the adjacent landowners are blocked from
so vesting." Id. Although the NITU does not signal a final agreement between a railroad and a trail operator, the court held
that the NITU nevertheless triggers a taking, even if the resulting taking is ultimately temporary. /d, at 1234. Once the NITU
has been issued, the railroad's right-of-way will either be assumed by the trail operator (indefinitely blocking the [*978]
landowners' state-law reversionary interests) or, if no agreement is reached, abandoned (allowing the landowners' [**16]
state-law interest to revert). See id. In either case, once the STB issues the NITU, the railroad has relinquished its interest in
and discontinued its involvement with the property. See id. at 1230 (noting that the "NITU permits the railroad to discontinue
service, cancel tariffs, and salvage track and other equipment").

Illig, however, argues that Union's license remained valid--and thus, her cause of action could not accrue--until Missouri
Pacific formally transferred its right-of-way easement to Trailnet with a quitclaim deed. We disagree. IHig's claims depend on
whether Unien had a valid license to be on her land--not upon who owned the easement or underlying land. As noted, under
Missouri law, Union's license remained valid as long as it was used "for railroad purposes.” St. Lowis, L. & S. Ry Co., 114
S.W. at 589; see also Eureka Real Estate & D Co., 200 S.W.2d at 332. The Federal Circuit's decision in Caldwell mstructs
that, once the STB issued the NITU, on March 25, 1992, Missouri Pacific no longer retained an interest in the easement; as of
that date, the federal government had "taken" the interest, and the right-of-way subsequently would either be transferred to
Trailnet [**17] or would revert to Illig. See 391 F.3d at 1234, Further, the NITU permitted Missouri Pacific "to discontinue
service, cancel tariffs, and salvage track and other equipment.” /d. at 1230, In other words, as of March 25, 1992, even though
Missouri Pacific had not yet deeded the right-of-way to Trailnet, Union's licenses--as a matter of law--could no fonger be
used "for railroad purposes” and, thus, would no longer be valid under Missouri law. St. Louis, LM, & S. Ry. Co., 114 SW. at
589; see also Eureka Real Estate & Inv. Co., 200 S.W.2d at 332. Accordingly, Illig could have asserted her Missouri claims
for inverse condemnation and trespass as of' this date.

Knowing when Illig could have asserted her claim, however, does not end the inquiry. Illig could have brought her suit as of
March 25, 1992, but that does not necessarily mean that her damage was objectively capable of ascertainment on that date. To
that end, Iilig argues that neither Missouri Pacific, the STB, nor Trailnet provided any notice of the NITU to her. The
Caldwell court, however, noted that [HN12] "[i]f the STB approves a request for an exemption, it will publish a notice of
exemption in the Federal Register." Zd. at 1230 (citing [**18] 49 C.F.R. § [121.4(b) (2004)). Further, the documents
incorporated into Illig's own complaint reveal that Missouri Pacific did, in fact, publish a notice of abandonment of the
Carondelet Branch on January 29, 1992--before the STB issued the NITU--in the "Warchman-Advocate, in Clayton, Missouri,
[a] newspaper in general circulation in St. Louis County, Missouri[,] where the rail line is located." Cf’ Legal Comnic'ns
Corp. v. St. Louis Cnty. Printing & Publ'g Co., 24 S.W.3d 744, 748 (Mo. Ct. App. 2000) (noting that, under certain
conditions, publication in a newspaper may provide constructive notice of a foreclosure sale to those with an interest in the
property). Taken together, we conclude that these actions were sufficient to give notice to "a reasonable person using
reasonable diligence," Cook, 169 S.W.3d at 103, to ascertain that Union no tonger had a valid license because it could no
longer use the license "for railroad purposes," St. Louis, LM & S. Ry. Co., 114 S.W. at 589; see also Ewreka Real Estate &
Inv. Co., 200 S.W.2d at 332. Thus, Illig's claims for inverse condemnation and trespass accrued no later than March 25, 1992,
the date the STB issued the NITU. Because Iilig did {**19} not file her suit until December 23, 2002, both claims are
time-barred, absent a tolling [¥979] provision or some exception to the statute of limitations.

2/25/2015 102 s
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B. Continuing Trespass

Mlig argues that, even if her claims accrued on March 23, 1992, the continuing nature of Union's trespass would allow her to
recover damages for the five years preceding the commencement of this action. [HN13] Missouri law recognizes "continuing
trespass” theory. See, .2, Cook, 169 S.W.3d at 104-06. The Missouri Court of Appeals has explained the distinction between

a single trespass and a continuing frespass as follows:

[W]hen there is only one wrong that results in continuing damage, the cause of action accrues once that wrong has been committed and
the resulting damage becomes capable of ascertainment. But when there are continuing or repeated wrangs that are capable of being
terminated, successive causes of action accrue every day the wrong continues or each time it gets repeated, the end result being that the
plaintiff is only barred from recovering those damages that were ascertainable prior to the statutory period immediately preceding the
lawsuit.

Id. at 105 (internal citation omiited).

In Cook, the plaintiffs claimed [**20] a continuing trespass caused by a leak at a neighboring gas station. /d. Because the
plaintiffs' complaint referred to "the releases"” of contaminants onto their property, the court concluded that the plaintiffs had
alleged "a continuous or repeated migration of contaminants onto their property.” /d. at 105-06. Thus, the court concluded
that the plaintifts had "adequately presented a continuing trespass claim." /d. at 106.

Unlike the plaintiff in Cook, however, Hllig has not alleged repeated intrusions onto her property that would support a claim
for a continuous trespass. Her trespass claim only alleges that Union's "presence"” on her land has caused and will cause
damage. Although she alleges that Union's presence "will continue te cause damage in the future,” she has not afleged "a
continuous or repeated” trespass. In her brief, she claims that "the repeated flow of electricity over [her] property . . .
constitutes a continuing trespass.” No such allegation appears in her amended complaint, As a result, she did not allege a
continuous trespass, and her trespass claim is barred by the applicable five-year statute of limitations.

1. Conclusion

Accordingly, we aftirm the judgment of the [*'*21} district court.
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On 07f10f06 we recelved two payments totalmg $77 95. The excess amount of $25.00 went

toward the additiohal-payment agreement instaliments.

On 07128106, a bill was mailed in the arhount of $55.57. This included current charges of $30.57
and a payment agreement instaliment of $25.00. ‘

On 08/28/08, a hill was mailed in the amount of $166.28. This included current charges of
$30.98, a defaulted payment agreement amount of $78.89, a prior balance of $55.57 and .

fate pay charges totaling $0.84,

We continued recelving partial payments toward the account until service was eventuatly
- disconnecied for hon payment on 04/17/07,

On 03/29/07, a bill was maifed in the amount of $648.16. This included current charges of $83.88,
a prior baiance of $549.90 and late pay charges totaling $8.28.

Disconnect notices were mailed on 03/29/07 and 04/03/07 for $549.90.
On 04/17/07, service was disconnected for non payment.

On 04/19/07, we received a payment of $200.00.

“a

On 04/25/07, a final hifl was mailed in the amount of $496.78.

On 1113/07, you cailed fo see what would be needed to restore service. We advised we

© would reconnect the service for a payment of $130.00 and a payment agreement on the

remaining balance,

On 12/19/07, you calted in a payment of $130.00 and an order was issued to restore service at 23
LAKERCAD CT, _

On 12/31/07, a bilt was mailed in the amount of $415 42. This included current charges of $49.64
.and the transferred balance of $365.78 from the previously finaled account number.

On 01/31/08, a bilt was mailed in the amount of $564.75. This included curf_ent charges of
$148.569, a prior balance of $415.42 and late pay charges fotaling $0.74. ~

On 02/14/08, you contacted us to advise that the payment agreement had not been
established on the new account, as had been previously discussed. The representative
tried transferring the call to the billing depariment. The call must have been lost, however,

as there are no additional notes on the account.

Service continued in your name at that {ocation until 04/14/08 when service was
disconnected for non payment.

On 04/23/08, a final bill was mailed in the amount of $846.15.

AmerenMissour@,qom

101 Madison Street ci )
PO Box 780 i Jefferson City, MO 6510
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STATE EX REL. BLOOMQUIST v. SCHNEIDER |

Citc as 244 S.W,3d 139 (Mobanc 2008)

STATE of Missouri exii‘el. Raymond
BLOOMQUIST, D.O., Relator,

v,

The Honorable Nancy L. SCHNEIDER,
Respondent.

No. SC 88456,

Supreme Court of Missouri,
Fn Bane.

Jan. 15, 2008,
Rehearing Denied Feb. 19, 2008,

- Background; ‘Doctor sued for medical

malpractice filed petition for writ of prohi-
bition, challenging trial court’s denial of
doetor's motion te dismiss.

. Holding: The Sypreme Court, En Bane,

Luaura Denvir Stith, J., held that statote
tolling statute of linﬁtatigns on claims
against defendants who were residents of
Missouri at the time the cause of action
accrued, but who changed their residence
before the expiration of the statute of Hmi-
tations, imposed an unconstitutional bur-
den on interstate commerce, overruling
Poling v. Moitra, 717 S.W.2d 520.

Writ granted.

1. Prohibition €=1, 5(1)

A writ of prohibition is appropriate if
it is necessary to preserve the orderty and
eeenomiecal administration of justice, or to
prevent nsurpation of judieial power.

2, Prohibition €=5(2)

Prohibition can be an appropriate
remedy where a trial court erronecusly

permits a claim that is barred by the stat-
- ute of limitations to proceed to trial.

3. Commerce &80
Limitaﬁon of Actions &=4(2)
Statute tolling statute of limitations on
claims against defendants who were resi-
dents of Missouri at the time the cause of

action accrued, but who changed their resi-
dence before the expiration of the statute
of limitations, imposed an unconstitutional
burden on interstate commeree; overruling
Poling v Moitra, 71T SW2d 520.
US.CA. Const. Art. 1, § 8, el 3; V.AMS,
§ 516.200.

4. Commerce &=8(1)

The Commerce Clause of the United
States Constitution arrvogates to the feder-
al government exclusive authority to regu-
late interstate commeres, U.S.C.A. Const,
Art. 1, § 8, ¢l 3.

5. Commerce ¢=12

" With few exceptions, a legislature may
not hy statute impose an undue burden on
interstate commerce, U.S.C.A. Const.
Art. 1, § 8, ¢l 3.

6. Commerce ¢=54.1, 80, 80.10

" Where a state denies ordinary legal
defenses or like privileges to out-of-state
persons or corporations engaged in com-
merce, the state law will be reviewed un-
der the Commerce Clause to determine
whether the denial is diseriminatory on its
face or an impermissible burden on com-

merce. US.C.A. Const. Art. 1, § 8 cl. 3. -

7. Commerce €56

In all but the narrowest circum-
stances, state laws violate the Commerce
Clause if they mandate differential freat-
ment of in-state and out-of-stafe interests
that benefits the former and burdens the
latter. TL.S.C.A. Const. Art. 1, § 8, cl. 8.

8. Statutes =63 _
The general rule is that unconstitu-

tional statutes are void ab initio.

9. Courts &=100(1)

Solely prospective application of a de-
cision holding a statute unconstitutional is
the exception not the norm beecause it in-
volvey judiclal enforcement of a statute

Mo. 139




