BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Sterlings Market Place I, Inc.


)








)





Complainant,

)

vs.






)
CASE NO. EC-2002-112   








)

Union Electric Co. d/b/a AmerenUE

)








)





Respondent.

)

ORDER DIRECTING FILING


This order will direct the parties to this case to file additional pleadings on the issue of penalties. 


The facts of this case do not require the Commission to determine whether Union Electric Company d/b/a AmerenUE violated the rules which prohibit disconnection without notice.  AmerenUE did not dispute the allegation that it disconnected Sterlings Marketplace on April 10, 2001, without requisite notice.  AmerenUE also does not deny that it disconnected electrical service to Sterlings Marketplace on April 17, 2001, without meeting the technical requirements of the applicable rule.  AmerenUE does, however, argue that although it may not have complied with the letter of the law, it did, as to the April 17th disconnection, comply with the spirit of the law.


Without reaching any further issues, the record reflects that AmerenUE disconnected Sterlings Marketplace on two occasions without fully complying with the applicable rule.  The Commission must make a determination concerning these disconnections as to whether penalties are appropriate and, if so, how great the penalties should be.  The Commission has decided to allow the parties to provide an additional pleading on this narrow issue.


The parties should take note that, as to penalties which may be sought by the Commission, the Commission must first determine what the appropriate penalty should be.  The Commission must then direct its General Counsel to pursue those penalties in the circuit court.  The final determination on this issue rests with the circuit court.  If penalties are levied against AmerenUE, the actual funds would not be paid to the Public Service Commission or to Sterlings Marketplace.  All moneys recovered as a penalty or forfeiture shall be paid to the public school fund of the state.


With this in mind, Sterlings Marketplace and AmerenUE are hereby directed, as the primary parties, to file a pleading with the Commission addressing the following issues:


1.
Are the technical violations described herein the type of violations for which penalties are appropriate?  The parties should address both the statutory framework, common law on point and public policy on the issue.


2.  
If penalties are appropriate, what amount would be appropriate for the violations set out herein?  While it would be understandable for AmerenUE to maintain its argument that no penalty should be sought, the Commission asks that AmerenUE, nevertheless, respond to this question.  AmerenUE may frame its answer in the subjunctive, stating “if a penalty were appropriate, then the appropriate amount would be …”.


The Commission views the Complainant and Respondent as the primary parties to this case, but does not discount the opinions of both the Commission staff and the Office of the Public Counsel.  Rather, Staff and Public Counsel have less to gain or lose from the determination of this particular issue and, although their position is that of a secondary party to the underlying complaint, at this stage of the process their input may be especially appropriate.  Staff and Public Counsel shall file a responsive pleading on the same issues as the primary parties.  

 IT IS THEREFORE ORDERED:

1.
That AmerenUE, Sterling, Staff and Public Counsel shall file a pleading responding to the questions set out in this order not later than December 27, 2002.

2.
That this order become effective on December 3, 2002.





BY THE COMMISSION






Dale Hardy Roberts





Secretary/Chief Regulatory Law Judge
(S E A L)

Dale Hardy Roberts, Chief Law Judge, 

by delegation of authority pursuant to 

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on the 2nd day of December, 2002.
� 386.600
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