STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 15th day of April, 2003.

Missouri Coalition for Fair Competition,


)










)







Complainant,
)










)

v.








)
Case No. EC-2002-277









)

Missouri Public Service, a Division of


)

UtiliCorp United Inc.,





)










)







Respondent.
)

ORDER DENYING MOTION TO DISMISS AND GRANTING MOTION

FOR A MORE DEFINITE STATEMENT

Syllabus:  This order denies the motion to dismiss the complaint and grants the motion for a more definite statement of the complaint.

Procedural History

On December 12, 2001, the Missouri Coalition for Fair Competition filed a Complaint alleging that Aquila, Inc., d/b/a Aquila Networks – MPS,
 violated Sections 386.754 through 386.764, RSMo 2000,
 with certain brochures and advertisements provided to the public and to customers.  The Complaint alleged that the Missouri Public Service Commis​sion has jurisdiction pursuant to Sections 386.754 through 386.764.  The Complaint requested that the Commission seek penalties up to $12,500 for each violation, and any further relief necessary.

On January 28, 2002, Aquila filed its Answer.  In its Answer, Aquila requested that the Complaint be dismissed for several reasons including “insufficient service of process” because it failed to receive Exhibit 2 referenced in the Complaint.  On February 13, the Coalition filed a correction indicating that the reference to Exhibit 2 was an error. 

Aquila repeated its requests to be dismissed in its motion to dismiss filed on February 21.  In its motion, Aquila argued that the Complaint failed to state a claim upon which relief may be granted.  Aquila also argued that the Coalition’s Complaint does not comply with Commission rule 4 CSR 240‑2.070(5)(E) because it does not state whether the Coalition had contacted Aquila before the Complaint was filed.  Finally, Aquila argued that because the Complaint does not state a claim upon which relief can be granted, the Commission lacks subject-matter jurisdiction.  Aquila requested that the Commission dismiss the Complaint or, in the alternative, that the Commission direct the Coalition to state the facts with more particularity.

The Staff of the Missouri Public Service Commission was directed to investigate the allegations in the Complaint and file a report.  Staff’s report was filed on March 7.  Staff stated that in its opinion the Complaint met the necessary filing requirements, with the exception of 4 CSR 240‑2.070(5)(E).  Staff indicated that its investigation revealed no violations of the provisions of Sections 386.754 to 386.764.

On March 7 the Coalition filed an untimely reply to the motion to dismiss.  On March 14 Aquila filed a response.  A prehearing conference was held on March 29 at which the parties further argued the motion.

Jurisdiction
The Missouri Supreme Court has said that “[t]he Public Service Commission is an administrative agency or committee of the Legislature, and as such is vested with only such powers as are conferred upon it by the Public Service Commission Law, by which it was created.”
  Among the powers conferred on the Commission by the Public Service Commission Law is the power to hear and determine complaints.

This case was initiated by the filing of a complaint.  The Coalition is an association of individuals.  The respondent is an electrical corporation and public utility subject to regulation by this Commission.
  A complaint may be brought before this Commission by “any corporation or person” against “any corporation, person, or public utility.”
  The Public Service Commission has exclusive jurisdiction to decide all matters placed within the Commission's jurisdiction by the Public Service Commission Act.
  In particular, utilities are prohibited from engaging in certain HVAC activities
 and the Commission has authority to ensure compliance with this law.
  Thus, the dispute here concerning whether Aquila has violated the provisions of this law is within the Commission’s subject-matter jurisdiction.

Failure to Comply with 4 CSR 240-2.070(5)(E)

Aquila argued that the Complaint should be dismissed for failure to comply with 4 CSR 240‑2.070(5)(E).  This rule requires that the Complaint include a “statement as to whether the complainant has directly contacted the person, corporation or public utility about which the complaint is being made.”  The Complaint states only that “[t]here is no requirement in this case mandating the Complainant to try to discuss and cure the Complaint with the utility.”
  The Coalition later indicated during the prehearing conference that it had not contacted the utility prior to filing the Complaint.

The purpose of this rule is to encourage communication between the parties and to provide the Commission with all necessary information to resolve the dispute.  While the Coalition does not specifically state whether it contacted Aquila before filing the Complaint, it can be implied from paragraph 5 of the Complaint that no such communication took place.  Aquila does not allege any harm caused by the Coalition’s failure to directly state that no communication took place before the Complaint was filed.  Furthermore, this requirement is not jurisdictional in nature and can easily be cured.  In fact, the Coalition did cure any violation of this rule at the prehearing conference by clarifying that no communication between the parties had occurred.  Therefore, the Commission determines that the Complaint should not be dismissed for failure to comply with the Commission rule.

Failure to State a Claim Upon Which Relief May Be Granted

Respondent also argued that the Commission should dismiss the Complaint for failure to state a cause of action upon which relief may be granted.  The Coalition responded that the Commission’s complaint rule requires only a “statement of the nature of the complaint” thus providing for notice pleading rather than fact pleading.
  The Coalition further argued that it should be given an opportunity to discover more specific facts.

In determining whether the Complaint should be dismissed, the Commission must accept all the pleaded facts as true and must grant to the Complainant all reasonable inferences supporting the Complaint.
  The Complaint should not be dismissed unless it shows no set of facts entitling it to relief.
  “[A] complaint under the Public Service Commission Law is not to be tested by the technical rules of pleading; if it fairly presents for determination some matter which falls within the jurisdiction of the Commission, it is sufficient.”

Attached as Exhibit 1 to the Complaint is a brochure.  The Coalition alleged that the brochure is evidence that HVAC services are being provided by an affiliate or a contractor without the appropriate disclaimer required in Section 386.756.  Sec​tion 386.756.3 requires that: 

A utility may not use or allow any affiliate or utility contractor to use the name of such utility to engage in HVAC services unless the utility . . . discloses, in plain view and in bold type on the same page as the name is used on all advertisements or in plain audible language during all solicitations of such services, a disclaimer that states the services provided are not regulated by the public service commission.

The brochure attached to the Complaint encourages customers to acquire heat pumps.  The brochure indicates there is an incentive for using “a Missouri Public Service Authorized PowerTech™ Dealer”; thus, the brochure reasonably implies that Aquila (f/k/a Missouri Public Service) is allowing an affiliate or utility contractor to use its name to engage in HVAC services.  There is no disclaimer on the brochure.  Therefore, if the Commission considers the allegations of the Complaint and all the reasonable inferences in it, and presumes those allegations and inferences to be true, it could find that Aquila violated Section 386.756.3.

Motion for a More Definite Statement

In the alternative, Aquila asked the Commission to compel the Coalition to state more particularly the facts which give rise to the claim.  “A motion for a more definite statement is appropriately addressed to any pleading to which a party cannot prepare either an answering pleading or a sufficient trial defense.”
  As the Commission has previously discussed, in this administrative arena the Complainant is only required to plead facts sufficient to give notice of the claim.  The Claimant must still, however, state the claim fairly so that it gives sufficient notice to the respondent.  In other words, the claim must be clear.

It appears from the Complaint that the claim revolves completely around the inadequacies in the attached brochure.  Another reading of the Complaint, however, suggests that the Coalition claims that Aquila has also provided services in violation of Section 386.756.  If claims are being made about services provided, or other violations, those claims are not clearly stated.  Therefore, the Commission will grant the motion for a more definite statement of the claims and direct the Coalition to file an amended Complaint that states its claims with sufficient clarity so as to allow for a responsive answer. 

IT IS THEREFORE ORDERED:
1. That the motions to dismiss filed by UtiliCorp United Inc., d/b/a Missouri Public Service, are denied.

2. That the motion for a more definite statement of the claim is granted.

3. That no later than May 15, 2003,  the Missouri Coalition for Fair Competition shall file an amended Complaint that clarifies its claims and allows for a responsive answer. 

That this order shall become effective on April 25, 2003.

BY THE COMMISSION

( S E A L )
Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dippell, Senior Regulatory Law Judge

� The Respondent has changed its name.  At the time the Complaint was filed the company was known as “Missouri Public Service, a division of UtiliCorp United Inc.”


� All statutory references herein, unless otherwise specified, are to the Revised Statutes of Missouri (RSMo), revision of 2000.


� State ex rel. Laundry, Inc. v. Public Service Commission, 34 S.W.2d 37, 43 (Mo. 1931).


� Section 386.390.1.


� Section 386.020(15), and 386.250(1).


� Sections 386.390.1 and 386.400.  


� State ex rel. and to Use of Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 766, 168 S.W.2d 1044, 1046 (Mo. banc 1943).  


� Section 386.756.


� Section 386.760.


� Complaint (filed December 12, 2001), paragraph 5.


� 4 CSR 240-2.070.


� Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993).  


� Id.


� St. ex rel. Kansas City Terminal Railway Co. v. Public Service Commission, 308 Mo. 359, 372, 272 S.W. 957, 960 (banc 1925). 


� Devine, Missouri Civil Pleading and Practice, § 20-8.  Citing, Mo. R. Civ. P. 55.27(d).





1
5

