
          





   STATE OF MISSOURI

  PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 9th day of January, 2003.

Terry M. Talley,





)








)





Petitioner,
)








)

     v.







)
Case No. EC-2003-0044







)

AmerenUE,








)








)





Respondent.
)

ORDER DISMISSING CASE 

Syllabus:
This order dismisses a complaint Terry Talley filed again Union Electric Company, doing business as AmerenUE.

On August 8, 2002, Terry Talley filed his Complaint against AmerenUE.  The Commission issued its Notice of Complaint on August 12, 2002, and Respondent timely filed its Answer on August 30, 2002.

On September 4, 2002, the Commission ordered the parties to appear at a September 19, 2002 prehearing conference.  In response, Mr. Talley filed a Motion for Petitioner to Respond by Telephone and Mailings on September 9, 2002.

The Commission issued an Order Denying Motion for Petitioner to Respond by Telephone and Mailings on September 12, 2002.  In that order, the Commission explained that the purposes of the prehearing conference are for the parties to discuss settlement, discovery and a proposed procedural schedule.  In addition, the prehearing conference would allow Staff the chance to meet with Mr. Talley about the complaint’s merits.  The Commission also informed Mr. Talley that it had the power to dismiss the complaint if he failed to appear at the prehearing conference without previously securing a continuance.  The Commission restated that it would hold a prehearing conference on September 19, 2002.

On September 18, 2002, Mr. Talley filed a Motion of Forbearance.  Mr. Talley claimed it was “economical not advantageous” (sic) for him to appear at the prehearing conference.  Mr. Talley did not ask for a continuance, and did not explain when his economic circumstances would change so that he could appear.

The Commission held a prehearing conference on September 19, 2002.  Mr. Talley did not appear.  The Commission then issued an Order Directing Filing on September 26, 2002.  In that order, the Commission asked Petitioner to explain why he did not appear for the prehearing conference.

In response, Mr. Talley filed an Answer to Order Directing Filing on October 7, 2002.  Mr. Talley stated that he did not believe pursuing the complaint was worth his while.  Mr. Talley explained that his claim against AmerenUE was for $40.  To pursue his $40 claim, Mr. Talley believed he would have to spend $31 on gas and meals to come to Jefferson City.  In a passing reference, he also stated he was out of town for a funeral on that date.  

On November 25, 2002, the Commission ordered its Staff to investigate Mr. Talley’s claim.  The Commission did so because it views its Staff as an unbiased third party, and because Staff has more resources to investigate Mr. Talley’s claim than Mr. Talley does.  

Staff filed its Report of Investigation on December 20, 2002.  In the report, Staff stated that it found no evidence of metering or billing error.  Mr. Talley did not file any pleading to dispute the Staff’s report.        

Commission Rule 4 CSR 240-2.116(3) allows the Commission to dismiss a complaint for failure to appear at any scheduled proceeding.  In addition, Commission Rule 4 CSR 240‑2.090(5) states that, with two exceptions, the Commission can dismiss a complaint if a party fails to appear at a prehearing conference.  Mr. Talley failed to appear at the prehearing conference.   Unless Mr. Talley shows that his case fits into an exception, the Commission will dismiss his petition.

One exception is that the Commission will not dismiss a complaint if the nonappearing party gets the prehearing conference continued.  Mr. Talley asked to appear by telephone, and stated he could not afford to appear in person.  Mr. Talley, however, did not ask for a continuance, and therefore the Commission did not grant one.  This case does not fall into the first exception.

The second exception is that the Commission will not dismiss a complaint if the nonappearing party shows good cause for his failure to appear.  In response to the Commission’s order, Mr. Talley apologized for missing the conference, stating he was attending a funeral out of state during the prehearing conference.  At first blush, this appears to be good cause.  The gist of Mr. Talley’s explanation, however, was that he did not wish to spend $31 to come to Jefferson City to potentially win a $40 claim.  

The Commission finds that Mr. Talley simply is not interested in spending the resources to pursue his claim.  This lack of interest is not good cause for failure to appear.  Mr. Talley’s case does not fit into the second exception to the rule.

As permitted by Commission Rules 4 CSR 240-2.090(5) and 4 CSR 240-2.116(3), the Commission will dismiss Mr. Talley’s complaint.  

IT IS THEREFORE ORDERED:
1. That the complaint filed by Terry Talley on October 7, 2002, is hereby dismissed.

2. That this order shall become effective on January 19, 2003.

3. That this case may be closed on January 20, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Simmons, Ch., Murray, Lumpe and Forbis, CC., concur

Gaw, C., dissents

Pridgin, Regulatory Law Judge
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