
LAw OFFICES OF MARK G. MCMAI'ION

ATTORNEY AT LAW

7912 BONHOMM£ -SUITE 101

ST. LOUIS, MiSSOURI 63105

{314} 863-5200

FAX (3141863-1723

July 22, 2010

Missouri Public Service Commission
Attn: Secretary of the Commission
200 Madison Street
Jefferson City, MO 65101

JUL 2 6 2010

Missouri Public
Service Commission

RE: Tawanda Murphy sv. Union Electric Company d/b/a AmerenUE
Case #: EC-2010-0364

Dear Secretary of Commission:

Please find enclosed for filing Complainant Tawanda Murphy's Response To
Respondent's Motion To Dismiss. Thank you.

/kmd

CC: All Counsel of Record
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Case No. EC-2010-0364
Tawanda Murphy

Complainant,
vs.
Union Electric Company, d/b/a
AmerenUE,

Respondent.

)
)
)
)
)
)

)
)
)

FILED3
JUL 2 6 2010

MissOLJ i
Service C' PUbJir;

Oftlm/ssfnn

COMPLAINANT TAWANDA MURPHY'S RESPONSE TO
RESPONDENT'S MOTION TO DISMISS

In response to Response To Respondent's Motion To Dismiss in this matter, Complainant
offers in support of her position the Motion to Dismiss and Memorandum in Support Thereof,
submitted by Union Electric Company d/b/a Ameren UE in the case of Kenny Brown v. Union
Electric Company d/b/a Ameren UE, heard in the Circuit Court of St. Louis County, cause
number 09SL-AC07430. Complainant attaches these two documents hereto. In that case
Complainant's attorney herein, Mark McMahon, represented Cameron Mutual Insurance
Company as subrogee of Kenny Brown in connection with damages allegedly caused by the
negligence of Ameren UE to the home of Kenny Brown which was insured by Cameron Mutual
Insurance Company. In that case, suit was brought in the Circuit Court of St. Louis County in
which the sole relief sought was monetary damages in the amount of$3,719.37.

In that case, Defendant Union Electric Company filed said Motion to Dismiss For Lack
Of Subject Matter Jurisdiction, asserting that the Missouri Public Service Commission had
primary jurisdiction over the claim. The Court in that case sustained Defendant's Motion and
found that the Missouri Public Service Commission had primary jurisdiction over that matter. A
copy of the text of the order from Missouri case.net is also attached hereto. Complainant herein
incorporates by reference into this Response the following:

1. Defendant Union Electric Company d/b/a Ameren UE's Motion to
Dismiss or Stay for Lack of Subject Matter Jurisdiction filed in the case of
Kenny Brown vs. Union Electric Company d/b/a Ameren UE in the
Circuit Court of St. Louis County, cause number 09SL-AC07430;

2. Defendant Union Electric Company d/b/a Ameren UE's Memorandum
In Support Order of Motion to Dismiss or Stay for Lack of Subject Matter
Jurisdiction, filed also in the case of Kenny Brown vs. Union Electric d/b/a
Ameren UE in the Circuit Court ofSt. Louis County, cause number 09SL­
AC07430;



, .
3. A printout of the docket entry in the case of Kenny Brown vs. Union
Electric Company d/b/a Ameren UE from Missouri case.net showing the
Court's order granting Defendant Union Electric Company's Motion to
Dismiss due to its finding that the Missouri Public Service Commission
had primary subject matter jurisdiction.

Complainant further adopts all of the arguments contained in said Motion to Dismiss and
Memorandum In Support of Motion to Dismiss, filed by Union Electric Company d/b/a Ameren
UE in the matter of Kenny Brown vs. Union Electric Company d/b/a Ameren UE in the Circuit
Court of St. Louis County, cause number 09SL-AC07430.

WHEREFORE, Complainant prays for an order from the Commission either:

A. Overruling Respondent Union Electric Company's Motion to Dismiss and
specifically finding that it does have primary jurisdiction to hear the complaint
herein and to award monetary damages; or

B. Specifically finding that the Missouri Public Service Commission does not
have jurisdiction over the subject matter of the complaint filed herein and that
Complainant's sole recourse to obtain monetary damages is through the Courts
and that Complainant has no administrative remedy to her, so that she can proceed
to pursue her remedy available for monetary damages in the appropriate Circuit
Court in the State of Missouri.

RESPECTFULLY SUBMITTED,

K . MCMAHON #30020
Attorney for Complainant
7912 Bonhomme, Suite 101
Clayton, MO 63105
(314) 863-5200
(314) 863-1723 fax

Certificate of Service

This certifies that a true copy of the foregoing was mailed this 21 st day of July, 2010 to

Sarah Giboney, Smith Lewis, LLP, 111 South Ninth Street, Ste. 200, Columbia, MO 65205;



Wendy Tatro, Associate General Counsel for Respondent, 1901 Chouteau Avenue, Me-131o, S1.
Louis, MO 63166,

Eric Dearmont, Staff of the Missouri Public Service Commission, 200 Madison, Ste 800,
Jefferson City, MO 65102 and

Lewis Mills, Office of the Public Counsel, 200"'Z!4'~ Jefferson City, MO 65102,
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Tawanda Murphy,
Complainant,

vs.

Union Electric Company, d/b/a
AmerenUE,

Respondent.

)
)
)
)
)
)
)
)
)

Case No. EC-2010-0364

ANSWER AND MOTION TO DISMISS

COMES NOW Union Electric Company d/b/a AmerenUE ("AmerenUE" or

"Company"), and in response to Complainant's Complaint states as follows:

I. On June 14, 2010, counsel for American Family Insurance Group, as subrogee of

Tawanda Murphy ("Complainant"), filed a "Petition-Negligence Res Ipsa Loquitor" on Ms.

Murphy's behalfwith the Commission, which the Commission registered as a complaint against

Company (the "Complaint").

2. Any allegation not specifically admitted herein by the Company should be

considered to be denied.

3. In paragraph I of the Complaint, Complainant alleges that the Commission has

jurisdiction over the subject matter ofthe Complaint pursuant to Section 386.250 RSMo.

Company denies the allegation as stated, but admits that the Commission has jurisdiction over

consumer complaints that allege a violation of some statute, rule, order or decision within the

Commission' s jurisdiction.

4. The Company is without sufficient information to form a beliefas to the

allegations of paragraph 2 of the Complaint and therefore denies the same.

5. The Company admits the allegations of paragraph 3 of the Complaint.

6. As to paragraph 4 of the Complaint, the Company admits that on or about March

10th
, 2009, it supplied electricity to 5643 Beldon Dr., Jennings, Missouri through certain

equipment owned and provided by the Company, but is without sufficient information to form a

belief as to the remaining allegations ofparagraph 4 as stated and therefore denies the same.



7. The Company denies the allegations of paragraph 5 of the Complaint as stated,

but admits that it is bound by its tariff and by certain laws, Commission Rules, and Commission

Orders to perfonn certain maintenance, inspections and repairs of its equipment.

8. The Company is without sufficient information to form a beliefabout the

allegations ofparagraph 6 of the Complaint and therefore denies the same.

9. The Company denies the allegations of paragraph 7 of the Complaint.

10. The Company denies the allegations of paragraph 8 of the Complaint.

11. The Company denies the allegations of paragraph 9 of the Complaint.

12. The Company is without sufficient information to form a belief as to the

allegations of paragraph 10 of the Complaint and therefore denies the same.

13. In further answer, the Company states that the Commission is a regulatory body

of limited jurisdiction having only such powers as are conferred by statute, is not a court, and has

no power to determine damages, award damages or pecuniary relief, or declare or enforce any

principle oflaw or equity. American Petroleum Exchange v. Public Service Commission, 172

S.W.2d 952,955 (Mo. 1943); State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466

(Mo. App. W.O. 1980). In Complainant's prayer for relief, she asks the Commission for,

"judgment against the Respondent [Company} in the amount of $45,824.78, and any further

relief this Commission deems just and proper." Because the Commission has no jurisdiction to

hear Complainant's common law claim ofnegligence and cannot enter a monetary judgment

against the Company, the Company believes it is proper for the Commission to dismiss the

Complaint for lack ofjurisdiction and for failure to state a claim for which relief can be granted

by the Commission. The Commission may do so on its own motion, or on the motion of any

party, after notice. 4 CSR 240-2.070(6).

14. In further answer, the Company states that the Complaint fails to allege any act or

thing done or omitted to be done and claimed to be in violation of any statute, rule, order or

decision within the Commission's jurisdiction, which alleged violations, per 4 CSR 240-2.070(1)

and (3) and 4 CSR 240-13.070(2), are the bases upon which a person may file a fonnal or

infonnal complaint with the Commission.

15. In further answer, the Company acknowledges, however, that the Commission

does has exclusive jurisdiction to fixjust and reasonable rates for a utility's services (§393.270

RSMo) and has jurisdiction, upon its own motion or upon complaint, by orders, rules, regulations



or otherwise, to require a utility to take action to ensure the safety of the public (§386.31O

RSMo). Because the alleged incident identified in the Complaint might potentially give rise to a

claim ofa violation of some statute, rule, order or decision within the Commission's jurisdiction

I (as yet unidentified), for which the Commission might have jurisdiction to grant some form of

relief (also as yet unidentified), Company believes it would be appropriate for the Commission,

in the alternative, to grant Complainant leave to amend the Complaint to make such a claim.

16. The following attorneys should be served with all pleadings in this case:

Sarah E. Giboney, #50299
Smith Lewis, LLP
11 I South Ninth Street, Suite 200
P.O. Box 918
Columbia, MO 65205-0918
(573) 443-3141
(573) 442-6686 (Facsimile)
Giboney@smithlewis.com

Wendy K. Tatro, # 60261
Associate General Counsel
Union Electric Company, d/b/a
AmerenUE
1901 Chouteau Avenue, MC-1310
p.o. Box 66149, MC-13 10
St. Louis, Missouri 63166-6149
(314) 554-3484 (Telephone)
(314) 554-4014 (Facsimile)
AmerenUEService@ameren.com

WHEREFORE, Company respectfully requests that the Commission issue an order:

A. Dismissing the Complaint for lack ofjurisdiction and for failure to state a claim

upon which relief can be granted; or in the alternative,

B. finding that Complainant has failed to state a claim upon which relief can be

granted but granting Complainant leave to amend her Complaint to allege a

violation of statute, rule, order or decision within the Commission's jurisdiction

and asking for relief that can be granted by the Commission.

Respectfully submitted,

SMITH LEWIS. LLP

/s/ Sarah E. Giboney
Sarah E. Giboney, #50299
III South Ninth Street, Suite 200
P.O. Box 918
Columbia, MO 65205-0918
(573) 443-3141
(573) 442-6686 (Facsimile)

I Company notes this would include its tariffs approved by the Commission, which have the force and effect oflaw,
the provisions of which the Commission may enforce.



giboney@smithlewis.com
Attorney for AmerenUE

UNION ELECTRIC COMPANY,
d/bla AmerenUE

By: I4~K 74/Jt6
Wendy K. Tatro, # 60261
Associate General Counsel
Ameren Services Company
P.O. Box 66149
St. Louis, MO 63 166-6149
(314) 554-3484 (phone)
(314) 554-4014 (fax)
AmerenUEService@ameren.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Motion was served on the foHowing parties via electronic mail (e-mail) or via regular mail on this 15th
day of July, 2010.

Eric Dearmont
Staff of the Missouri Public Service
Commission
200 Madison Street, Suite 800
P.O. Box 360
Jefferson City, MO 65102
eric.dearmont@psc.mo.gov

Lewis Mills
Office Of Public Counsel
200 Madison Street, Suite 650
P.O. Box 2230
Jefferson City, MO 65102
opcservice@ded.mo.gov

Mark G. McMahon
Law Offices of Mark G. McMahon
7912 Bonhomme, Suite 101
S1. Louis, Missouri 63105
Attorney for American Family Insurance
Group, subrogee of Complainant Tawanda
Murphy

lsi Sarah E. Giboney
Sarah E. Giboney



IN THE CIRCUIT COURT OF ST. LOUIS COUNTY
STATE OF MISSOURI

KENNY BROWN,

Plaintiff,

v.

UNION ELECTRIC COMPANY
d/b/a AMERENUE,

Defendant.

)
)
)
)
)
)
)
)
)
)

Cause No. 09SL-AC07430

Division 36T

DEFENDANT UNION ELECTRIC COMPANY d/b/a
AMERENUE'S MOTION TO DISMISS

OR STAY FOR LACK OF SUBJECT MATTER JURISDICTION

. Comes now defendant, Union Electric Company d/b/a AmerenUE C'AmerenUE"), and,

pursuant to Rule 55.27(a)(1) of the Missouri Rules ofCivil Procedure, requests the Court dismiss

or stay plaintiffs Petition for lack of subject matter jurisdiction.

In support thereof, AmerenUE states:

1. Plaintiff's Petition - property damage claims he sustained damages as the result of

a "power surge."

2. The Petition should be dismissed or stayed because the Missouri Public Service

Commission has primary jurisdiction over the claims asserted therein. As a result, this Court

lacks subject matter jurisdiction to hear plaintiffs claims.

3. AmerenUE incorporates by reference its Memorandum in Support of Motion to

Dismiss or Stay for Lack of Subject Matter Jurisdiction.

WHEREFORE, defendant, Union Electric Company d/b/a AmerenUE, requests this

Court enter its Order dismissing or staying plaintiffs Petition - Property Damages, awarding



..•

AmerenUE its costs incurred herein and granting such other and further relief as the Court deems

just and proper.

HERZOG CREBS LLP

By: ~\vkeYu~
Michael A. Vitale #30008.
100 North Broadway, 14th Floor
S1. Louis, Missouri 63102
(314) 231-6700 (Telephone)
(314) 231-4656 (Facsimile)

Attorneys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of Defendant Union Electric
Company d/b/a AmerenUE's Motion to Dismis~r Stay for Lack of Subject Matter Jurisdiction \..
was mailed, first class postage prepaid this~ day ofMay, 2009 to Mark G. McMahon,
Law Offices ofMark G. McMahon, 7912 Bonhomme, Suite 101, Clayton, MO 63105.

P:\7900\7954\7954-095-Kenny BrownIPleadingslMotion 10 Dismiss or Stay (05-1 J-09).doc
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY
STATE OF MISSOURI

KENNY BROWN,

Plaintiff,

v.

UNION ELECTRIC COMPANY
d/b/a AMERENUE,

Defendant.

)
)
)
)
)
)
)
)
)
)

Cause No. 09SL-AC07430

Division 36T

DEFENDANT UNION ELECTRIC COMPANY d/b/a AMERENUE'S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

OR STAY FOR LACK OF SUBJECT MATTER JURISDICTION

Comes now defendant, Union Electric Company d/b/a AmerenUE ("AmerenUE"), and

for its Memorandum in Support of Motion to Dismiss or Stay for Lack of Subject Matter

Jurisdiction, states as follows:

Introduction

Plaintiff has filed a Petition - Property Damages alleging he sustained damages as a

result of a "power surge."

Lack of Subject Matter Jurisdiction

Plaintiffs allegations clearly involve a subject matter which is governed by the

regulations included in AmerenUE's Schedule ofRates for Electricity ("Tariff'), which Tariff

has been published and approved by the Missouri Public Service Commission. "A tariff that has

been approved by the Public Service Commission becomes Missouri law and has the same force

and effect as a statute enacted by the legislature." Bauer v. Southwestern Bell Telephone

Company, 958 S.W.2d 568,570 (Mo.App. 1997). Specifically, plaintiffs allegations concerning

the provision of AmerenUE's electric service are governed by Tariff Sheet No. 138, Continuity



of Service (a copy ofwhich is attached hereto as Exhibit 1 and incorporated by reference), and

are also governed by 4 CSR 240-10.030.

Section 386.250 RSMo. provides that the "jurisdiction, supervision, powers and duties of

the public service commission herein created and established shall extend under this chapter: (1)

to the manufacture, sale or distribution of ... electricity for light, heat and power, within the

state, ... and to corporations owning, leasing, operating or controlling [electric plants]." More

specifically, Section 393.140(11) states that the Public Service Commission shall:

Have power to require every ... electrical corporation ...to file
with the commission and to print and keep open to public
inspection schedules showing all rates and charges made,
established or enforced or to be charged or enforced, all forms of
contract or agreement and all rules and regulations relating to rates,
charges, or service to be used ...The commission shall also have
power to establish such rules and regulations, ... , as it many deem
necessary, . , .

Section 386.390.1 further states:

Complaint may be made by the commission of its own motion, or
by the public counselor any corporation or person,.. " by petition
or complaint in writing, setting forth any act or thing done or
omitted to be done by any corporation, person or public utility,
including any rule, regulation or charge heretofore established or
fixed by or for any corporation, person or public utility, in
violation, or claimed to be in violation, ofany provision of law, or
of any rule or order or decision of the commission;....

In the instant case, plaintiffs' claim necessarily invokes regulations promulgated by the Public

Service Commission and incorporated into AmerenUE's Tariff. Read together, these statutory

provisions clearly establish that the Public Service Commission has primary jurisdiction over

plaintiffs' claims.

Missouri courts have consistently held that the Public Service Commission has primary

jurisdiction over complaints alleging wrongdoing by public utilities. In such cases, a Circuit

2
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Court may not invade the Public Service Commission's jurisdiction until the Public Service

Commission has first decided the matter. See,~, A.C. Jacobs & Co., Inc. v. Union Electric

Company, 17 S.W.3d 579 (Mo.App.W.D. 2000); DeMaranville v. Fee Fee Trunk: Sewer, Inc.,

573 S.W. 2d 674,676 (Mo. App. E.D. 1978); Inter-City Beverage Co., Inc. v. Kansas City Power

& Light Co., 889 S.W. 2d 875, 877 (Mo. App. w.n. 1994); MCl v. City of St. Louis, 941 S.W.

2d 634,644 (Mo. App. E.D. 1997).

In DeMaranville, the court held that "[m]atters within the jurisdiction of the Public

Service Commission must first be determined by it in every instance before the courts have

jurisdiction to make judgments in the controversy." 573 S.W. 2d at 676. In Inter-City Beverage,

customers brought a class action suit against an electric utility, alleging wrongful conduct by the

utility. The utility moved to dismiss the action for lack of subject matter jurisdiction. The trial

court granted the motion to dismiss, and the plaintiffs appealed. In affirming the decision of the

trial court, the court held that the Public Service Commission had primary jurisdiction over the

matter and, therefore, the plaintiffs' class action suit had been properly dismissed. 889 S.W.2d at

877. In Jacobs, the court recognized that it had jurisdiction only after the PSC had made a

determination as to the merits of the plaintiffs claims. 17 S.W.3d at 583.

"Whenever it appears by suggestion of the parties or otherwise that the court lacks

jurisdiction ofthe subject matter, the court shall dismiss the action." Mo.R.Civ.P. 55.27(g)(3).

"As the term 'appears' suggests, the quantum ofproof[to sustain a motion to dismiss for lack of

subject matter jurisdiction] is not high. It must appear by a mere preponderance of the evidence

that the court is without jurisdiction." State ex reI. Jones Construction Company v. Sanders, 875

S.W.2d 154 (Mo.App.E.D. 1994).

3



In October 2000, Judge Michael Calvin ofthe St. Louis City Circuit Court, in a similar

case, Zoltek Comoration v. AmerenUE, Cause No. 982-01526, Division 1, found in favor of

AmerenUE on the same grounds asserted herein. In Zoltek, the plaintiff alleged principally that

AmerenUE had negligently allowed service interruptions to occur, causing damage to plaintiffs

property. AmerenUE filed a motion to dismiss asserting that the petition invoked the jurisdiction

ofthe Public Service Commission and, therefore, the Circuit Court did not have jurisdiction to

hear the claim. The Court ruled in AmerenUE's favor and held that the Public Service

Commission has primary jurisdiction over questions regarding the sufficiency of its equipment

and the safety and adequacy of the electric service it provides. A copy of the Court's Order is

attached hereto as Exhibit 2 and incorporated by reference.

AmerenUE also filed a motion to dismiss or stay in Jarman v. Union Electric Company

., d/b/a AmerenUE, Cause No. 00SC-002530 HSC, a S1. Louis County Circuit Court small claims

action. Similar to plaintiffs claim here, the plaintiff in Jarman sought to recover for property

damage allegedly caused by a power surge. See Exhibit 3 attached hereto and incorporated by

referenced. AmerenUE filed its motion on the basis of the Court's lack of jurisdiction and the

Court stayed the case and referred plaintiff to the Public Service Commission. See Exhibits 4

and 5 attached hereto and incorporated herein by reference.

On March 13, 2002, Benhr, Inc. ("Benhr") filed a Petition for Damages in the Associate

Circuit Division of the S1. Charles County Circuit Court which made claims against AmerenUE

similar to the claims made herein. Benhr alleged that AmerenUE had "failed its duty to use the

highest degree ofcare to keep, repair, operate, and maintain all wires, transformers, appliances,

devices, conduits, and insulation within its reasonable control, such that the same would not fail

in operation or cause electrical service interruption or electrical surge and such failure of

4



[Ameren] caused injury to [Benhr], ...." Petition, ~ 5. See Exhibit 6 attached hereto and

incorporated herein by reference. In response, AmerenUE filed a motion to dismiss or to stay

due to the 51. Charles County Circuit Court's lack of subject matter jurisdiction.

On June 18, 2002, Judge Steven Ehlmann ofthe St. Charles County Circuit Court granted

AmerenUE's motion and stayed Benhr's petition "pending determination by the Public Service

Commission ofquestions pertaining to [AmerenUE's] rendering of electrical service to [Benhr]."

A copy of Judge Ehlmann's Order is attached hereto as Exhibit 7 and incorporated by reference.

Subsequent to the entry of Judge Ehlmann's order, Benhr's Petition was dismissed

without prejudice. Benhr then refiled its Petition in S1. Louis City Circuit Court, in response to

which AmerenUE again filed its motion to dismiss or stay based on the PSC's primary

jurisdiction. On October 22,2004, this Honorable Court sustained that motion and ordered

Benhr's claims stayed. A copy of the Court's Order is attached hereto as Exhibit 8 and

incorporated by reference.

In 2004, the S1. Louis City Circuit.Court sustained a motion to dismiss filed by

AmerenUE in Lantos v. AmerenUE, Cause No. 042-08060. In Lantos, plaintiffs also alleged

they had suffered damages due to AmerenUE's purported negligence in maintaining its

equipment. See Exhibit 9 attached hereto and incorporated herein by reference. On November

29,2004, the Court, upon AmerenUE's motion, stayed the plaintiffs' action "pending

determination by the Missouri Public Service Commission ofplaintiffs' claims." See Exhibit 10

attached hereto and incorporated herein by reference.

On November 30, 2004, plaintiff JoAnn Bogle filed a small claims action in S1. Charles

County Circuit Court against AmerenUE, alleging property damage due to the failure of an

AmerenUE electrical line. See Exhibit 11 attached hereto and incorporated herein by reference.
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On January 12,2005, in response to a motion filed by AmerenUE, the Court stayed the

plaintiffs action "to allow plaintiff to file claim with Missouri Public Service Commission." See

Exhibit 12 attached hereto and incorporated herein by reference.

On November 22, 2005, plaintiffGuy Porter filed a small claims action in S1. Louis

County Court against AmerenUE, alleging property damage due to the location of an

underground electrical cable. See Exhibit 13 attached hereto and incorporated herein by

reference. On January 12, 2006, in response to a motion filed by AmerenUE, the Court

dismissed plaintiff's claim "for want ofjurisdiction." See Exhibit 14 attached hereto and

incorporated herein by reference.

On July 25,2006, plaintiff Patricia Thomas filed a small claims action seeking damages

relating to the power outage which occurred in the S1. Louis area in July of this year. On August

29,2006, in response to AmerenUE's motion, the Court dismissed plaintiffs claims "due to the

court's lack ofjurisdiction." See Exhibits 15 and 16 attached hereto and incorporated herein by

reference.

On August 23,2006, plaintiffs Mark Ferguson, Maria Ferguson, et a1. filed a claim in S1.

Charles County Circuit Court against AmerenUE, alleging unlawful merchandising practices,

fraud, negligent infliction of emotional distress and intentional infliction of emotional distress in

connection with AmerenUE's failure to turn on electrical service at their residence. On October

10,2006, in response to AmerenUE's motion, the Court stayed plaintiffs' claims "pending

determination ofplaintiffs' claims by the Missouri Public Service Commission." See Exhibit 17

attached hereto and incorporated herein by reference.

Most recently, in December 2008, plaintiffThomas Martin filed suit in Division 45 of the

S1. Louis County Circuit Court, Cause No. 08SL-SC01868, contending he sustained property

6



damage as the result ofa "power surge". On January 7,2009, the Court sustained AmerenUE's

motion and dismissed Martin's petition. See Exhibit 18 attached hereto and incorporated herein

.by reference.

As the Court noted in its Order in Zoltek (Exhibit 2), primary jurisdiction applies where a

"question requires administrative knowledge and expertise, a determination of technical fact

questions, and a need for uniformity in the regulatory scheme." All three components of this

general rule are present here.

Conclusion

Based upon the foregoing authorities, it is clear that the allegations made against

AmerenUE in plaintiffs Petition - Property Damage fall within the primary jurisdiction ofthe

Public Service Commission. Because this Court lacks subject matter jurisdiction with respect to

those claims, the Petition should be dismissed or stayed.

HERZOG CREBS LLP

By:

'"'

~Jo~{J~
Michael A. Vitale #30008
100 North Broadway, 14th Floor
St. Louis, Missouri 63102
(314) 231-6700 (Telephone)
(314) 231-4656 (Facsimile)

Attorneys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of Defendant Union Electric
Company d/b/a AmerenUE's Motion to Dismiss or Stay for Lack of Subject Matter Jurisdiction
was mailed, first class postage prepaid this~ day of May, 2009 to Mark G. McMahon,
Law Offices of Mark G. McMahon, 7912 Bonhomme, Suite 101, Clayton, MO 63105.
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t:.o ioac:all Buch cocce:cclve equ'i.pcPe:nt. oc to pay (oc that in3ta lied by

Coorp..ny <Cuccently. OC in I:ha. (ut.. ,;-e. ..b", L1 be- '}("ouod8 (o·c the (I i"coi"lnect ion

of 4;Jlec't.·x:ic 6eC"""i.ce.. ~I

COa>pa..ny ....111 m;ake :<>-11 n~aoona.bLe ef(oe-t:.:J 1:0 p{"o;"ide the "'",..--vice

ceque:lted on an ade.q>.oate and co~t.inu{XJ$ ba~i3, but. ... ill "QI:. b-e liable: {ot:"

lJe~ice lot.en::upti-oIl3, del Lciencie:J oc ~~c(...ction,.. '"'hi<h cesult: froro
condLt: i<70" uhich .ace bevond the c ........ o .. .-..b Ie cOntcO 1 o( I:he Company _ The

Company cannot guacantee the ~crvice a3 ~o cont:in~it:y, fceedom fcom volt.age

~d lr~enCy v~13t:lonn. revec8~l o( ph~~ ... cotation oc 8ingLep~30ing_ The

Coa>.p-.ny .... l11 not. ~ £<:topon.. lbl..& 0(" l-l.A.blo tOl"" (h....a9~6 to cufltomet:' e

dPP'l£.a.tuo t:"esu.lt:ln9 !com t.a.l.luce oc lEopeclectlon of nee--:ice .beyond the

ce4oo.n4bl.. cont:.t:ol .of t.ho .Comp::a.ny_ I"n CaseD \.Ihct:"e "ucn lail.ure 01::.'

Lwpocfection ot eecVi~0 wight: damage cuutomec·o 3pp3C~t.UP, CU9t:~C ahould
lost.all Buit.,lb1e pcotectlve equl~enL

of t.he Mo. E'.$.C. in Ca~e Ho_ Eo-'fl-111.
OAT{ {JTlCTIII{ Aprll f.. 1~~4

Il..L c..c_ OAT£ Of" tSSO{ ~'____~~__'______'___

A IndJ.cat~.ilJ R.eiIl8ue.

I-s 9~ed PUC8ullnt to the Ordec

's.c. J.Ao.OA.T( 04'-~ "<1 cell "1.. 19'.H

EXH18H 1
".Sl.C.c... ()~n:: 0" tS~ O~J{ (fT(0lv( .' .

Ci'~~_~:7'~~~~g;'::CC'~<~@~ft~=,o;.~C:;'~~70:i~;f~:::~7:~?=-··U.·



STATE OF MISSOURI

CITY Of 5,. LOUIS

)

) SS
)

HTSSOURI CIRCUIT COURT

TW~NTY:"SECOND JUDICIAL ':I.RCUIT

(St.. Louis City)

20LTEK CORPORATION.

Plaintiff,

vs.

AMEREN UE,

Defendant..

}

1
l
I
I
)

)

I
)

Cause No. ~82-0lS26

Divisi00- No. ~

ORDER

The mot.ions of the Public Service Commission (PSC) and

defendant. Ame~en UE to dismiss Plaintiff's First Amended Pet.ition

for lack -of subject mat.te~ jurisdiction we~e called. heard. and

submitt.ed on September 1): 2000. The CourL has considered t.he

p~eadings. mot. ions, and arguments of the parties and now rules as

fo.llows.

Plaintiff brought the present action against Defendant.

Ameren UE,_ a suppl ier of e~ect~icit.y in the St _ Lou is acea. (or

negligence. Plaintiff seeks compen$atory and punitive damages

arising trom Oefendant's int.errupt.ion of electricity service

withou-t notice to Plaint. iff. resul Ling 1n lost product ion time

and damaged equipment. Plaintiff fur~her alleges that Defendant

had t.he duty to install a reliable sopp\y of electricity-. a.nd

that its failure to install such a supply, or warn its cus~omers

of: -t.he lack of a rel iable supply. was negl igent . Plaint iff has-

also alleged bcea~h of contract. In that Defend~nt failed to



cons~ruct a new transmission line and ~o insLall a large new

subst,at i·on. and therefore breached 11:;S contract to supply

Plaintiff with adequate electricity for it~ needs. Count. IV

seeks to compel Defendant to install a dedicated elect~ical

feeder line to Plaintiff's faciiity.

Defendant and intervenor PSC contend that primacy

jurisdiction over t;his matt.er'" lS wit.h the PSC under the doctrine

of pr:-il1'l.ary jurisdict.ion. Specifically. they maincain chat

Plai ot iff' s cla im necessa r:i 1 y involves te.chnical quest ions

re9~rdin9 the adequacy and safety of-the electric servi~e

provided by Defendant. which involve regulated t.echnical issues

wit.hin the jurisdiction and expertise of the PSC.

Plaintiff counters that. PSC'S jurisdiction i~ limited and

does not extend 1:.0 act ions for- monet.ary or punit. i ve damages. and
!

t.ha~ PS~ cannot exercis~ judicial functions or adjudicate the

right.s of pact ies. PLai.ntiff maintains that a ut.ility. as a

'ma~ t: er of 1a w • has the duty. in t.ort arid in cont. ra ct:.. to. pc-otect

its cust.ornecs t ["om damage .
....-. - -

See. e.g., National Food Sto["es, {nc

v Union Elec. Co .. 494 S.W.2d )"19 (Mo.App. 197)); Haynam v.

Laclede E:lec. CQ-QQ. Inc .. 821 S_\-L2d 200 (MO. 1992); A..C. Jacobs

&. Co .. loc v. Union £lec. Co .• 17 S.H.3d 579 (Mo.App. 20QO).

Accord i ogly. it cone 1udes that its contcaet. and tort claims ar:-e

outside the jurisdiction of the PSC.

Oefendant is a corporation subject to the jurisdiction of

the PSC pursuant t.o S· )86.250 n) R$Mo. ["e.9acdles~ of a contract

be.t.we:en the ut iIi ty and the customer. See. t1ay OeD' t Stoces Co.

v. union £icc., 107 S.W.2d_41. 4-8 tMo. 1937); § 19)-./65 RSMo.



- :.::

Ptima~y jurisdicLion lS "a doc~rine specifically applicabte

~o claims properly cognizable tn coure that contain some issue

within the special competence of an adminisLrative agency_-

Re.iLer- v_ Coop.er. 50, U.S. 258, 26B; ll) S.Ct.. 1213. 1220; 122

L_£d.2d 604. 611 f199J) _ Where applicable. ~he doctrine requires

the court to refer ~he matter to the agency and to stay further

proceeding~. -to give the parties reasonable opportunity to seek

an administrative ru1ing_- Id_; see also. Kiilian v. J &...;

Inst.a~ters. Inc_. 802 S.w_2d l5B-. 160 (Mo.banc 1991). ReEeccal

t.o the administxat. i ve. agency does not." divest. t.he couLt of

jurisdiction but rather gives it discret.ion t:.o retain

jurisdiction or to dismiss the case without prejudice.

supra.

Reic.er.

The doctrine" ot pClInac-y jurlsdicr..i.on applies where the,
quest:.ion requ1r~s administrative knowledge and expertise. a

de~ecminaLion of technical face questions. and a need roc

uni.focmity in r..he ce9ulatory scheme_ Killian. 802 S_W.2d at L60.

Ro~ever. the jurisdiction of the PSC is limited. and the

Commission lacks ju~isdiction to deteimine compensatory oc

punit.ive" damages. which remain within t.he exclusive jurisdict.ion

of the court. Overman v Southwest.exn Bell TeL Co .. -r06 S.H.2d

244. 25\ {MO.J\pp. 19B61 _ Neve(t.heless. the PSC may '.'lake initial

deter~ioations as to the (egulated opera~ions of the utility_

Mel v. City of St. Louis. 941 S_H_2d 6)4.614-'15 (Mo.App. £.0_

1991); SLate ex rel. C::ir-ese ,,_ Ridge. 138 S.\L2d 10-12 (Mo_ 1940).

Plain~iff contends that its claims do not involve regulated

"ta~es but. rather matte~s of contract. and breach. of duty outside



· the scope of the PSC's jur:isdiction. The bringing of such claims

does noe necessarily divest the P$C ot jurisdic~io~ to make

de~ecminatiohs ce9a~din9 questtQos ot Defendant·s services. which

96 ~h~ issue of breach 01 duty. See. Uvennan. SUpCd _ Al.though

the PSC lacks jurisdiction to make determinations of da~ges.

te"chnical questions "(~gacdin9 the su~ticiency of D.efendant·s

operat ions toe the-l.'L purposes ace within the scope ot t.he PSC' s

expertise. The ~ourt ~oncludes chat thePSC has prlmacy

jurisdiction over quest.ions regacdiog the sufficiency of the

equipment and the safe~y and adequacy of the electric secvice

proYLded to Plaintiff. as provided {or in Chap~ec )9) RSMo.

ORDER

WHEREFORE. IT I S ORDERED that Pla i nt i [[ . s act ion i.s heceby

st.aYeo pending determinacion by the PSC of questions percaining

to Defendant·s rendering of elecLrical service to Plaintiff. and

t-he ~a!=.ety and ad~quacy of such seevi-ces.

SO ORDERED:

Dat:.ed: lJ61ofh:Jl- &--2. 2000

cc: Gecald M. Dunne ..At.torney for Plaint. iff
Oqcot.hy Whi te-Coleman. A.ttocoey for Oefe-ndant
Michael A. Vitale. At:.~o-~ey {O~ Oefendant
Le~a L. Shemwell. ~t:.tocney for PSC

Judge



.·~/IKCU' I COUp-~ r .
./~~.s t. La uis Coun ty, Missouri

SMALL CLAIMS COURT
,PIe 9 s" PM G16srlyJ

Telephol\e Numbet

vs·
. uwrOH ELECTRlC COMPANY DBA AJ1ERENU.E

Defendanl(s:)

A(;ldte;s:s

r

CilS6 Number
.l6ql_OO

Amounl Cbimed

J'\H~AR,( 24, 2001 @ I :)OPr-Il

C~rtO~e Troe
DIVISION 1,5

SERVE REt AGEHT-JAl1£S rooK

. Oth~ II}t00malion .
1-901 CHOUTE.-\U Ave

ST LOUIS HO 63103

PETITJON

The Plainllf~(S} s{<ites Ilelsh~ h<iS <l oo;m ;}gains~ Ihe deleodanl(s} irllhe amount 011--0 foL plus court coSlS.

T~e daiffi arose on or about 10- .(j;) - 00 . .200 _

-(\. 0 -0). - =t (, ;- \ c... -sx.: .'-\( "".{\

I . \.
J. ; E---~ C

-\.c. \. r.- :\ -. [I (

'4'- ~~( (\ b~~
rC u..~ec.:;"· Ct:""--- ('"{.5e. t\,\( G(" C\\'-\ C1 .f)C') (l.~r" -\l·I{-,r e ')

The PlainliU(s) s~ales lhat (he alle.g3l\ons in this pe~i\iM ~ce true and coned tQ ll\e bes\ol histhef lcnowtedge.. that

he/she is not an assignee 01 ~his dj)~. and that heJshe has not. filed mor~ than eight o,he~ d;llffiS in Missouri .
--small dalcm courts during the current caJeodar yectr. -PI.ainliff(s} uoder-st~~s thai ~hould belshe.be su~ssful an
this action ·and oblain 8 ju~ment. and If derendanl(s.) doe!; oot appeal by Trial De·Novo and this judgment
becomes float the plaintitf(sl. is barred kom- comltll~ncing ·aoolher.action involving the ~ame partie~ and isstJes.
Plain\iU{sJ understan<hlha( he/she is hereby wai~ hislher right lo jury \(l'al on these Issue~ in the Small CI<lims
Court. .

"_"~~P:(}~~~"""~~'!:~!if,~.c~,,~h0~;:..~~.:,-
.• ---- .- .. - ..-.- - ..... -- ~or.A9&nf



IN THE CIRCUIT COURT OF THE COUNTY OF ST_ LOUIS
STATE OF MISSOURI

-;nll I·-:.:-~ 1".

-'- .' ..... : ..:

DARLA JARMAN

Plainliff,

UNION-ELECTRIC COMPANY.
d/b/a Amer.en UE

Oefendant

)
)

}
}

}
)

)
)
)
}

Cause No. OOSC-0025JO H SC

Division 45

DEFENDANT UNION ELECTRIC COMPANY'S MOTION TO OISMISS
PLAINTIFFS PETITION

Comes now derendaot Union ~leclricCompany d/b/a AmerenUE CAmerenUE-}.

and lor Its Molion 10 Dismiss $(ales as follows:

1 PI(')inlif1 Darla Jarman has filed a Small Claims Petilion against defendant

Ame-renUE _

2_ The Petition appears to relate to Jarman's claim that AmerenUE was

somehow at rauH for allowing power surges to go through-plaintiffs home damaging

tight bulbs and various appliances_

3_ Jarman's Petition should tie dismissed because the Missouri Public

Service Commission has primary lUfisddion over the dalffiS assef1ed therein. As a

result this Cour11acks subject matter jurisdlclion to hear Ihose clalms~

AlflerenU~ inmrporales by reference its Memorqndum in Support of Molion 10

Oism'ss Plaintiffs Pelition. filedslffiuUanepusly herewilh_

WHEREFORE. <Jefendanl. AmerenUE. requests lhis Court ~nter its Order

dismissiog Plaintiffs P~tilion. awarding derendanl.as rosls inqJrTed'herein and granli~g

. EXHIBiT 4



SlJch other and further relie1 as the Court deems iust anQ proper.

Respectfully submitted.

By:
vid R. . velev. 1151312

One C1ly Cenlre - 24 th Floor
515 North Sixth Slreel
Sl Louis. Missouri 63101
Phone: 314-231-6700
Fax: 314-231-4656

AnORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I hereb~ertify'lhat a .copy of the foregoing was moiled. first dass. posta!)e" pre­
Od1d. on this L day of January. 200110:

Darla Jarman
5539 Hel~n Ave_
S\. Louis. Missouri 63136
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tN THE CIRCUIT COURT OF ST. CHARLES COUNTY, HISSOURI

ASSOCIATE CIRCUIT DIVISION

PET IT f. ON rOR OF\MJ\G£S

BENHH, INC _•

Plaintiff.

vs.

lfllION ELECTRrC COMPANY d/bla,

Defendant,

SERVE REGISTERED AGEN~:

Jafiles J. Cook

1ge1 Chouteau Avenue

St. Louis, Missouri 6)10)

)

I
}

}

-J
I CASE NO.
I
I
)

f
)

I
I
J
)

I
I

.

FILED
t1AA 1310m

CIVIL OtvlSION
- .. '" liT COURT. ASSOC. CI\f.

':HARles COUt{J'{ MO

PETITION FOR DAMAGES

Comes now Plaintiff and 1n suppoct of its Petition fQr

Da~ages, States as follows:

1. Plaintiff is a cocporation in good standing created

pursuant to the law~ of the state of Mis$ouri_

2. Defendant is a domestic [or profit COrpO(3t~on in good

~tanding created pursuant to the l~ws of the stilt":: ot

MiS30ti [i.



-----,

3. Plaintiff. 1S the owner of the prernlses located at 326

South 21 st Street, St .. Louis, Hissouci 6310).

11. Oefendant, for a fee, provided electrical power serVlce

to Plaintiff's premIses located at 326 South 2l sl

Street, St. Louis, Hissou~i 6J10)~ at all times (~levant

herein.

). On or about february 21, 2000, Defendant, while

providing electrical power service to PLa~ntiff's

p~emises, failed ics duty to.use the highest degree of

care to keep, repair, ope(a~e, and maio~ain all wires.

transforme-rs. appliances. devices. conduits and

insulation \.1ithin i.ts reasonable conteol. such thdt the

same would not fail in operation or cause electrical.

service interruption oc etectci~al suege and such

faiture of Defendant caused. injury to Plainti(f. as more

fully described hereinafte(~

6_ 00 or abou.t f"eb·cuacy 21. :2000 •. OeEeJ"ldant had exclusive

po~session, management a~d control o·f the wires.

transformers. appliances. devices. conduits and

.~r.ls\d:~t.ion <:lltd ther:eby had supeoQr' m~-3n~~ of aC~'Jj r .inq

i·.:l~wiedqe ;j~ to the caus'e or ("edsou Ol eieci:. r lCcl pG\.le [

:;ervice interruption and/or electrical power surge.

"7 As a direct and proximate result of Oefelld~"t'::: L·:t':'l".::."";:-

to u~e the highest deqree of care Ui providing

electrical po~er sec~lce. PlaiAtif{ ya~ cau~ed ~o sot(e~



., .
damage to' its electrical elevator components, including,

but not limited to, gen~[~tor and fuses. all [0

Plaintiff's damage in the sum of S130Q_51.

8. The act Sand omiss ions 0 f De f endant ce sul t.ed tn

reasonably foreseeable damage to Plaintiff.

;:~~;:;K£FORE, Plaintiff' BENHR, lnc_, prays for jUdgment to be

- .
C-.l';;CCl"lC

. ~.. ~_:~:~?a;;!" io a .r:eil30uable sum to be deter-mined- by t.he trier of

-.:.. ~ . ~- :

.. :: '. -; ~ ~~ ....,.. Ft::u(u",cy 21, 2000, tor its cost5 .expended herel,·, .

~~~ ~oi such further celief deemed ~roper_

::~f:.LI1f
U\\>l OfF ~ cc: 0:-- R,.ll.DfORD ~. ~.ll. ~ ~~:

RADFORO R. _ RAf Nt..':I. II:': ;; .';;A;:- ~ ;

- - _... ... - .. ~ . - .. ~- - -
:j . '" ~ ;.... ......~;.-: • ;:;.; ;;:=:. ~- ~
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SLATE OF MISSOURI
SS

CITY. OF ST_ ~OUIS

MISSOURI C~RCUIT COURT
TWENTY-SECOND JUDICIAL ~IRCUIT

(City of St. Louis)

BENHR, INC .•

PlainticE,

vs.

mrrON £l.:ECT.RIt: CD_. d!b/a
AMEREN UE,

Defendant..

)

)

)

)

}
)

)

)

)

}

c~u~e_NO~ 042-
00rrrr I1.." R ®"

D1v1s1on No. 2 ~ n
. OCT l -: L(jil~

MARIANO v. FAVAZIJ.
a...ERK. ORCUIT COURT

BY OEf'UrY

~.

ORDER

The Court. has befo~e it Defendant"s Motion to Dismiss or Stay

for Lack of Subject Matter Ju~isdiction. This Court now rules as

follows:

Plaint.iff BeohC Inc. l'!?laintiff~) has tiled a Petit.ion

seekirii;(act.ual and punitive damag-es from Defendant Union Elect:ri.c

CO_I d/b/a Ameren UE. (~·Oefendant")_ Plaint.iff·s Pet.it.ion alleges

that:. on February 27. 2000. Defendant. ~ failed it·s du ty to use the

highest. d~gr~e of care to keep. repair. operate. and maintain all

wires. transformers, appliances, devices. conduits. and insula~ion

within its reasonable cont.rol. such t.ha~ the.sillne would not. fail in

opera~ion or cause electrical serV1ce interruption or ele~trical

surge and such failure of Defendant caused injury to Plaint.i f f _•

Defendant argues in its Motion t.o Dismiss or Stay for Lack oE

Subject Hat.ter Jurisdiction that Plaint.iff's alleg~t.ions involve

subj ect matters that are governed by the ratOes and cegu la t ions

included in Defendant"s schedule of rates Eoc electricity

FXHlRlT 8



,

i
("Tariff-), which have been published and approved by the Missouri

Public Service Commi.ss i.on l - P5C ) . A ta J:"i f f tha t . has been

approved by. the (PSC I becomes Missouc~ law and has the same force

and ef feet. as a statute enact.ed by the legis.lature _- Bauer v_

Southwestern Bell Telephone Co .. 958 S.W.2d 568. 510 tMo.App. e.D.

199:7) .

Oefendant notes that Plaintiff's allegations concerning the

provision vi Defendant.· s electcic service wIth respect to power

sexv·ice i.nt:e("rupt.ion~ are .gover:ned by Taciff Sheet No. 138,

Continuity of $ervice, and ace also governed by 4 CSR 240-10.0)0.

Section 386.250. RSMo.· provides:

jurisdict.ion. supervision. powe~s and duties of the
l PSCl herein cr-eat.ed and est.ablished shall ext.end
ullder this chapt.er: (1) To t.he manu fact.ure. sal e Qr
dist.ribut.ion of gas. nat:u r::a 1 and artificial. and
elec.l:.cicity for li.ght. heat and p-ower, wit.hin the
state. and to pecsons o~ corporations owning. leasing.
operat.ing or controlling the same; and to gas and
elecLcic plants. and t.o persons o~ corporat.ions
owning. leasing, oper::ating or contcolling the same.

Sect.ion )9) .-140 Ill). RSl1o. st.at.es that. t.he esc shal.l:

Have po~er to· require every electrical·
corpor~tion __ to Eile wit.h the {PSCI ~nd to print
and keep o~en t.o public inspection schedules showing
all rates and charges made, est.ab~ish~ or enfcrced O~

~o be charged or enfor::ced, all forms of contract or
agreemen~ and all rules apd regulations r~lating to
~ates, cha~ges or service used or:: t.o be used _
The (PSC) shall also have power to establish such
rules and regulations. t.o carry int.o effect the
provisions of this subdivision, as it may deem
necessacy. and to modi fy and. amend such rules or
regulations fr::om time to time.

S.ection 386. ),90·.1. RSMo, also pcovides:

Complaint may be made by the 1PSC) of its own motion,
~r by the public counselor any corpo£ation or person.

2



chamber of corrunerce, "board of trade. or any civic,
commercial. mercant i Ie. tra.fEie. agricult.ural or
manuEacturing associat.ion or organization. oc any body
polit.ic or municipal corporation, by petit.ion or
complain"t. in writing. settin"g Eorth any act 01:" thing
done- oc omitted to be done by any corporation, person
or-public ut.ilLty. includi~g any rule, regulation oc
charge he~etoEore established or fixed by or Eor any
corporation, person or public utility, in violation,
or claimed to be in violation. of any provision of
law, or of any rule or order or decision of the [PSC].

Defendant argues that. read toge~her these st.atutory provisions

establish that the PSC has primary jurisdict.ion over Plaint.iEf·s

. claim." as Plainti(f' s elaim necessarily invokes regulat.ions

promulgated by t.he PSC.

In response. Plaintife conte~ds that the PSC's jurisdiction ~s

limited and that its claim sounds in t.ort., oc alt.ernat.ively 1.0

contract.. Eor elect.rical service tailure, int.errupt.ion. and/or
.~

power surge.

Defendant ~~ a corporation subject to the jurisdiction of the

PSC pursuant to Section 386.25Q(1}. RSMo. Peimary jurisdiction is

~a doctrine specifically applicable to claims properly cognizable

in'court that contain some issue within the special competence of

an administrative agency.- Reiter v. Cooper. 501 u.s. 258. 268;

113 S.Ct=. 1213. 1220; 122 L.Ed.2d 604. 617 (l99)) , The doct.rine,

where applicable, requires the court to I:'efer the mat.tee t.o the

agency and to stay further proceedings to give the part.ies a

reasonable opportunity to ~ee~ an administrative e~ling. Killian

V,·J&.J Installers. Inc .. 802 S.w.2d 158. 160 (Mo. banc 1991);

DeMaranv i 11e v _ Fee, Fee Trunk Sewer-, Inc.. 51"3 S _W. 2d 674. 676

)



The doctrine of primary jurisdiction applies where the

administcativeques Lion requires

de termination of technical t"ac t.

knowledge

questions.

and

and

expectise, a

a need for

uniformity in the .regulat.o£y scheme. Killian. B02 S.W.2d at 160.

The jurisdiction of the PSC is li.mited. however. The PSC lacks

jurisdiction to determine compensatory or punitive damages. which

remain within the exclusive jurisdiction of the court. See A.C.

Jacobs & Co., Inc. v. Union Electric Co .. 1.1 S.W.3d 519, 591

(Mo_App. W.O~ 2000); Overman v. Southwestern Bell Telephone Co ..

706 S.W.2d 244., 251 (MO.hpp. w.o. 1986). Despit.e this limit.ed

juri.sdiction. the PSC may make init.ial determinat.ions as to

regu~ated operations of t.he ut.il~ty. MCl Metro Access Transmission

Services v _ Cit.y of St.. Louis. 941 S. W. 2d 634.. 644-45 {Mo .App. E.D.

1997 t .

PlaintifE argues th~t its claim does not involve regulated

rates. but. mat.t.ers involving t.ort law. or alternat.ively contract

~aw. outside the scope of the PSC's jurisdiction_ The bringing oE

s~ch a tort or contract claim. however. does not necessarily divest

the PSC ot jurisdiction to make determinations cegarding questions

of .Defendant· s services_ Althouyh the PSC lacks jurisdiction to

determine Plaintiff's compensatory or punitive damages. technical

questions regaLding th.e 5U Eficiency of Defendant· 5 electrical

service are within the scope of the PSC's expereise. Therefore.

the ~OULt finds that the PSC has primary jurisdiction in. this case.



ORDER

THEREfORE. it 1S Ocdered that Plaintiff's action 1S hereby

stayed pending determinntion by the PSC of questions pectaining

to Defendant'S cendering of electrical service to Plaintiff and

the saEety and adequacy of such serv~ces_

Jo

(Jt~ . 1- V .' 2004

SO ORDERED:

Dated:

cc: Gecald M_ Dunne. Attorney Eor PlaintifE Benhr. Inc.
Michael A. Vitale. Attorney tor Defendant Union Electcic Co_

5

':!-.Ei:z~gs~fi:'t ...·:.:,..,.... e u ::;-•. .::=:.....: .._~:-:'- ··:~·,.··~7;;-_"'~··:.'.;::' ,:"' '.-7-'·· C'··.~:-;:";-_ 7."C-...,<~
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS ~;}·;\!i~~ ~~~~ ~:~~.:;-~
_ -.:L~.' . .

STA TE. OF MISSOURI

ALEXANDER LANTOS and
MARY LANTOS,

Plaintiffs,

v.

Aly1ERENUE.COMPANY, a corporation

Defendants.

)

)
)
)

)
)
)
)

-)
)

\~.~1~1·; r;:?i
It':,. - ----

Cause No. 042-080~6~O~ (L ~ll;

Division

DEFENDANT UNION El;ECTRICCOMPANY d/b/a
AMERENUE'S MOTION TO DISMISS

OR stAY FOR LACK OF SUBJECT MATfERJURlSDICTION

Comes now defendanl. Union Electric Company dlbf41 AmcrenUE CAmerenUE'l, and,

pursU<ln[ to Rule 55.17(a)( I) of the Missouri Rules ofCivil Procedure, requests the Court dismiss

Or stay plainliffs Petition ror lack orsubj~ct matter jurisdiction.

In support thereof. AmerenUE states:

1. Plaintiffs Alexander and Mary Lantos' Petition for Prop~rty Damage·et~im~ they

sustained property damage to Iheir home as the resuh of an electrica.l fire they allege was caused

by the negligence of AmercnUE

2_ The. Petilion for Property Damage should be dismissed or stayed because the

Missouri PubliC Service Commission has grimary-jurisdiction over the chums asserted therein.

.As a result, .this Court lacks subject matter jurisdiction to hear plainti-ffs' claims.

3. AmerenUE incorporat-es by reference its Memorandum in Support QfMotion to

Dismiss or Slay for Lack of-Subject Matter Jurisdiction_

WHEREFORE, defendanl,Union Electric Company.d/b/a AmerenUE~ requests this

Court enter its Order disrhissing or -slaying plaintiffs' Petition for Property Damage, awarding

T'='~~.' "::"••••~~_-':-_:::.::--~_...._..:-_~_..;--:-;.~_ •. - ...... ':i-~~~~-.::~ .•. ~;-~

.~~_. ·



By:

AmerenUE its costs incurred herein and. granting such other and further relief as t-he Cou-T1 deems

JUSI and proper.

KERZOG CREBS LLP

Mi4J(jJJiih
Michael A. Vitale #30008
515 North Sixth Street. 24th

Floor
St. Louis, Missouri 63101
(3 t 4) 23l·6700 (Telephone)
(314) DI-4656· (Facsimile)

Atlorneys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy ofDefendant Union Electric
Company d/b/a AmerenVE's Motion to Dismiss or Slay .for Lack ofSobjecl Maller Juri~diction
was mailed firsl class mail, poslage prepaid on lhis 2nd day ofNovember, 2004 to Carl D. Kraft,
'KJdft & Kerr. '29·01 North Forty Drive, SI. Louis, MO 63141, Attorney for Plaintiffs.

.• -:-L .....'...::__ :~ - -_... _.:"., "'-
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MISSOURl CIRCUIT COURT
TWENT-Y-SECO-ND. JUDICIAL CIRCUIT'

.---lefT'{ o~ ST. LOUIS) -

~J
vs

ORDER/IUDGMENT/MEMORANDUM .
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tJ ',3//>:1

[f D~r~
NOV 3O· 200~

--:. ---~:
Telephone Number:

Plaintifrs Address (No. t):

2z...u~ A
CiLy, Slate, Zip:

I_If: SI' .f.-{.; U : C;;

.
" ~

Jb....-::--,------c;----------".........j=-'~------___::-____:-~-_t

" ~T~~~Vho~J'J'!f!l~, "';'1 :~L_,~> F- ..
..J

): .

: .-: ~ -. ~--- - _:~ .:

IN THE CIRCUIT CQURTOFST CHARLES COUNTY, MISSOURI

~., ,
LLa..--

"/..-l.l

fudge or Division:

Pla~nlif.f(s):

-'-A
I. UV firl ....._

2.

Defendant(s):

I. .A t'll e r P ";" - LI l­
1.

The plaiollrI:J.~~lhal the Infoonalion w~laincd in lJiis petilion is true and correcl 10 the OCSI of hiSlhcr knowledge: thaI
: hcJshe is- not. anassign~ ofthis daim andtiliat hdshe has not filed more than eight (S) other claimS in the Mi!>Souri small claims
. courts during tk current caIc.llda; yeaLl.i· .-

The plaintiff .llnd~rsl.andSthat;should hdshe besuccr.ssful in this al.:llori and obtain judgmenl, and if the defendant dOcs 1191

- appeal within len days, this judgment becomes fi~at The plaintiff O!Inot commence another action involving the sam~ parties
~d issues. ~c plafn1iff understands Chat lidshe is Waiving the "righllO jury trial On these Bsues- in the small claims court... .

..~*HrB"f.#-:1-i~'
,0, ;. ~. .:~.: ~;!-:i~.:~

f:i@~~~~~...:..-~"':-.';':·..-7.-·~ .! .. ~• ..:."r_.£..•".:'_:1~ •. ,.; ~:~'- ...-;;:.~ ~....."-';'':'i ':"--:-~.. ::;:.. ',7.::::'..:.7"_ - •.•• '""':.,:. ":--:- :-::'h:':."·~-·~·i-;- .. :i":-~--.". ~.. "":':~--~ ~.""'"""!':.-=-':-*-;';: ••-::'::~:..;-- -<- ..':."~:.•-.~~.:'"...•~.~.~ .-::..-:-- .'"':'''':.''':''':,:•• -c;,.....:.-:-,.-.:_-.-_.:- ••• - .......... ; ...-...._-~ '.

( ". I r '. : 1/ I 3!J / b -ff"

oscA (IO.{)))SC40 I ~( I Rule 14LOI. 4aUJQ 4nJ40RSMo
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CitylSlatolZ"!I! " .:-- _ (,..
<:: '~l !.": • V";)
~ .. ! - ':>-tf j - - .. ~ liJ

TelephOno Numbsi'

.
~- - ...~.-

Oay

r

L

FDI Ria Sbmp Only

_: .......
--

l

J

VS

f-\ M~;K..~ U2. kel-JfJ:: r:.~ ~~il\1i o~ f.:: '.:-·k·~ ~l
Oof6odantl.sl. .. '_ 0d19t Infocmation

S.::x) !;-A':;.T : li.&:-t-l:-kU::),h-:.-: fjtL
Add(sss

CilylSlulWZip

,.. PETITlON.- Gte
5CCO-The Plah'ltiff(s) states he/she has a dairn a9ains~ Ih6 Oofondanl(s) In tho amount of $ .' plus court ·CostS.

q 17 \ --.
Th·e cla~ .aroso 0-0 or abou[ ~-i L--', • 200Os. as a result of the fonowing e...enls:

Am-ere-o DE. buried an electrical cable well outside the easement~dwell inside my
property line. It W~ not-marked by Dig Rite (SMPT) because they didn"t think to
-look la:side the property line for a cable and likely bd:aUse they did ·loCate a Dow£("

. line tha.t was properly.inside the easement. When~nsl:Naionb{:gan on. m~ ~lk-dot _- .
basement. ~hc powl;dme was scvcrcdand wop<- had to be-stoppc\l fordose.to (on ...,-'-'-'-'--'----O~_

days becaUse UE tookthat long-to delermihe-wh~tit-was going 10 do·~uiit.puring
this time. the b~semeril was open to the ddne!1£s ~~ a ~is "cCiin stortn~ft'Qoacd the - .
basem(;~t resulting in fUJt!1er ~amag~ r-haveiiemiud_b~lls OfQVef ~~Cf[O.oo due .
solely to ~·s negJ.ig"ence- or lfes~~sor both and dicit "nHhSa! to Ol(ftb.e:ltrie iir·decide
·tqabandQ!l in a timdy manner. - - -
. . ~ ... --,_. .. ..

TIIS Pl~I';~ifls) 31;atas-~hi;~e all~~ons" in ~i~ ~titi_o~.am~ ari~ ~tieCi'io.·Uf~ 6~l ~niS!het ~ijvi£:,?~!,: qie.~'heJ~~·~:
is -nOt- an *tgn.aa-·pfjhi$ Cla~m. and tllat helsfie~his not filed mote Ullfn twelve :oltuJr--ctairrrs ~t! ~lSSOQli. small: dftiffis

..Cb!Jrls d~rmg ina o,sirom ca1en<iar ":fSai PlaIriliff(s) uildeis~ that StiQUrd"be1~~6' be-s~~Sf~ til. fJjj5. ·a~t\bn-a:ii.Q dUtaio'
:,:~ a iUQ:g~~nt. ~d_ if-d(jf~iit{s} ddes -not aP-tj~ by :rril1.l" d~·"Novo 'at:d _th~ I~dgme"pt~us· !flliil, .0\1;). plaintlff{~l' IS-

.- :~aff~.fro~.·~m~o~~g·-.~ii~~er ~Ction '~Vo~~g th"s ~~e_"p~rties.a~"~~s1. p~,!n<SlonderSta'nOs .~~{ neYsfie;ls
f'ls(eby waMOg hlSJ!1er-nglit-to JUry trial on the:se ISSues \n the SmaU Claimscourt.~ - . \-7· -. .
. -- - 1!A" 7"7 . "7"_oD"·-:- -' -" .. ,: ..... ~.._«~~ . .
Dated r'\i:_./.... "-' --! ~"{ .~ .-;-....:-~\_ .~¥_~~, _:" .

.'-. --"" ~ <"~iur.~oI&iillitfor.AOen/"

". :



r ·1Fila Sl-amp.Only

JAN. 1 2 2006:'
L.,. ':."'. '. J

. . 'JOA.N M:GRM€R:
:G1R6U1T CLERK; ST,:kOlJI5-COU~TYSMALL 'ct_AltvrJbDt~MENtI

Oefendanl(s)

. --.

'of -81. Louis County, Missouri' ,

--.,.-..i;:::b-'ll..L--<.'4""'1-'~L......lJ«J/l=.A...-F'-r-e'a...LJL_"_". ~..----=-..~.- ~ .ilL~-(Ov-()&·
Plarrltirf(sy Date

caz~~((. ~C?r:1;"<?
y;;

'Inlhe 'V
. ClR·GU'IT COU~RT

'. '. ~ ... : '.
' ...... "-;'

Cause called: . "

. ~ -.,

". ~ I

_~.~laintitr Cprp~.ratio~. app'~a~~ ~_'......." ......;.__:....,._.__.~----'-"..--'..,...;''---..:....,-=--.;........,.-__~-..,.~_-'-...,.. .,

_~PlaU;-tiff(s)i~il~ to a~pBar;~ : .: '.. :.. "

~: .- ;'.'

.,..,---,--Delenqant{s) appear(s) i,n pe~son, and..."."..--~--:c-~---,~.,......,....----:-:-------
- ~ • -..:-: : '-:. - .- :'. ~.... = .. ':-_ .. - ~: - :. -'... _. -. .-: - I' •• ~.....~ .-••=" .:" .. ~.: ".: _.: .-: ....-

_~.D~f~rli:fant'-Go'rp6ratlornippeats by:, ::, -. ~. -' " :;~ .:. . :.-. i" . ~ ',. , .;- :"_ .' ..•• ' ,

.. ::.1..:.; ~ . : _: ~ .":.~.- ~__ ::. !'~ .. !" ." '-~

--=.--~.Defendant(s}(emain(s) in DefAULT although called thrice...~ . .
....~--.

Evidence adduced. Cause heard and submitted. Court enters Judgment as follows:

_~Judgment in favor of the plaintiU(s) onptajntHf's petition in the stirn or$~ .

__Judgment in favor of the defendant(s) on plaintiffs petition.

_~and in favor of plaintiff(s) on defendal1t's counter-claim.

. and in favor of the dele dant{s) on defendant's COlintet:flaim in the sum ot$_~__~~

" I ~ vJ(;..A-J. &-' A,'-'t.~ ,----f+-Cause dismissed for . ' .' 3 : _ ',.. .

Costs assessed against. "0 Defeoc;fanl(s) / OPlaintiff(sl in.ihe am~unt of $ d-3~' '.
:r. .

NO JUOGMt:NT~F ASMALL CLAlMS'COurl'".r. SHALL B~.All~l'i QNHEAl ESTATE §482-.365. t RSMo.

f
I
f . ljdge:

=-----L..J 1--<!b
Date

r.r.Ar.128 Rav. 12103 WHITE - File YBJ OW· Altl'lm..vlnAf..rvbnl Dl"'ll" , it .._~";,,...-~-_ .... _. ~~. ~I
EXHIBtT 14' . !
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' , ' , .._~. '" ~,.;'" .s~f;.~L.:. ',.;~f:-:1f.' .
• . p-. ..:.·t....c· ow- • :r ~I. ' '.' :.:~.~~ J ...' :' .' ," "~'.

... . ,;,.-:-" ...
Ie" . ~' -::~ . _.~ .

·AHClilrCOUHT . '. @):,../t $t· Ld:Ui~ 9~u~ty, .~is·soud ~
i)MA-~~ CLA(·MS COURT .
~f'19a$~ Prinr Clearly)

rdtri Lie< A". -rhQmas .

CitylStateJZip . .

. (3{L-n.5lJLi - ~~ 0 5
Telephone Number

J

Ken'n eth L tt S.chmidt-, R~;sled 1t?;
Other Information I

500 E&(sf I0dependence brjve

lJTl;on, NO 630~Y' ., -~,

EXHIBIT 15

""""," ',-"

.-

Signature of Plaintiff or Agent

- . ). -.' ~.
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IN THE

CIRCijIT C'OURT
County of Sf. Charles. Missouri

r
. . : t

:;

Attorney

." EXHIBIT 17

.
\
I
I

~
I

1
t.

J' .

Attorney

.
.1 .

; ,
~ i

!:

f

I,'".: : •• ,*

. So Ordered
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r For File Stamp Only

cJj?S b

J. .....'1/·
J

; /7' f/l
f ";!/'

·, .......
r

.'/ r-
" ~. f

VS.

Plairitltf(s) .'.

Defendant(s)

SO ORDERED
Attomex /. r "t-._ (. ! -tt

,. ,-, ,r,"'" ,',.,f, "
t r~ .-'~ f -' .J. -~t!··...11

Bar No.
? 0 0 ().\,:- . v

Address

'-

Judge .~ 7-. f 1.. (..,.

ENTERED: ./ -- 7
(D~te)

Phone No.

Attomey

.Address

Fax No.

Bar No..

CCOPR47 Rev. 5195
~
. !

Phone No. EXHIBIT 18 Fax No.
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Docket Entries Results Page I of I

;':.earch for Cases b~r

Judicial Links Court Links Help I Contact Us I Print Logon

2ist Judicial Circuit {St Louis Count1:l

09SL-AC07430 - KENNY BROWN V UNION ELECTRIC COMPANY

This information is provided as a service and is not considered an official court record.

Displaying 13 lhru 18 of 18 records for all dockets returned for case 09SL-AC07430.

05/1512009 D~t~;~ Memorandum Filed

Text: DEFENDANT UNION ELECTRIC COMPANY DBA AMERENUE'S MEMORANDUM IN
SUPPORT OF MOTION TO DISMISS OR STAY FOR LACK OF SUBJECT MATTER
JURISDICTION FILED.

Filing Party: VITALE, MICHAEL ANGELO

Docket M f FI d
Entry: 0 Ion Ie

Text: DEFENDANT UNION ELECTRIC COMPANY DBA AMERENUE'S MOTION TO DISMISS OR
STAY FOR LACK OF SUBJECT MATTER JURISDICTION FILED.

Filing Party: VITALE, MICHAEL ANGELO

06103/2009 D~~t~;~ Judge Assigned

Text: Cause reassigned for hearing and determination effective June 1, 2009.

DOC:~~k~e~'Ele:l:~--------------------­
En

ext: COMES PLAINTIFF BY ATTORNEY MARK MCMAHON AND COMES DEFENDANT BY
ATTORNEY MICHAEL VITALE. DEFENDANTS MOTION TO DISMISS OR STAY CAUSE IS
TAKEN UP AND ARGUMENT PRESENTED. THE MATTER IS TAKEN UNDER
ADVISEMENT. AFTER DELIBERATION, DEFENDANT'S MOTiON IS SUSTAINED. THE
CAUSE IS STAYED UNTIL DECEMBER 11, 2009 AT 9 AM. TO ALLOW PLAINTIFF TO
FILE CLAIM WITH MISSOURI PUBLIC SERVICE COMMISSION HAS PRIMARY

RISDICTION OVER THIS MATTER. SO ORDERED JUDGE MICHAEL WILSON.

D~t~;~ Hearing Continued/Resche

Associated Docket Entries: 05/15/2009 - Hearing Continued/Rescheduled

Associated Docket Entries: 05/15/2009 - Testimony Motion Hearing Sched

Associated Events: 06/16/2009,09:30:00 - Testimony Motion Hrng Sched

06/16/2009

06/19/2009 Docket D' . I H . S h d dEntry: Ismtssa eanng c e ule

sociated Events: 12/11/2009, 09:00:00 - Dismissal Hearing
' ~............................ ~~ "

Displaying 13 thru 18 of 18 records for all doc

.1~3

umed for case 09SL-AC07430 .
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