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July 22,2010 JUL 2 6 2010
Missouri Public Service Commission Missouri Public
Atin: Secretary of the Commission Service Commission
200 Madison Street

Jefferson City, MO 65101

RE: Tawanda Murphy sv. Union Electric Company d/b/a AmerenUE
Case #: EC-2010-0364

Dear Secretary of Commission:

Please find enclosed for filing Complainant Tawanda Murphy’s Response To
Respondent’s Motion To Dismiss. Thank you.

Sincergly,

kmd

CC:  All Counsel of Record



BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
FILED?
Tawanda Murphy )
) Case No. EC-2010-0364 JUL 26
\ 201g
Complainant, ) MfSSQ
vs. ) Service ggl‘frgg le
Union Electric Company, d/b/a ) slon
AmerenUE, )
)
Respondent. )

COMPLAINANT TAWANDA MURPHY'S RESPONSE TO
RESPONDENT’S MOTION TO DISMISS

In response to Response To Respondent’s Motion To Dismiss in this matter, Complainant
offers in support of her position the Motion to Dismiss and Memorandum in Support Thereof,
submitted by Union Electric Company d/b/a Ameren UE in the case of Kenny Brown v. Union
Electric Company d/b/a Ameren UE, heard in the Circuit Court of St. Louis County, cause
number 09SL-AC07430. Complainant attaches these two documents hereto. In that case
Complainant’s attorney herein, Mark McMahon, represented Cameron Mutual Insurance
Company as subrogee of Kenny Brown in connection with damages allegedly caused by the
negligence of Ameren UE to the home of Kenny Brown which was insured by Cameron Mutual
Insurance Company. In that case, suit was brought in the Circuit Court of St. Louis County in
which the sole relief sought was monetary damages in the amount of $3,719.37.

In that case, Defendant Union Electric Company filed said Motion to Dismiss For Lack
Of Subject Matter Jurisdiction, asserting that the Missouri Public Service Commission had
primary jurisdiction over the claim. The Court in that case sustained Defendant’s Motion and
found that the Missouri Public Service Commission had primary jurisdiction over that matter. A
copy of the text of the order from Missouri case.net is also attached hereto. Complainant herein
incorporates by reference into this Response the following:

1. Defendant Union Electric Company d/b/a Ameren UE’s Motion to
Dismiss or Stay for Lack of Subject Matter Jurisdiction filed in the case of
Kenny Brown vs. Union Electric Company d/b/a Ameren UE in the
Circuit Court of St. Louis County, cause number 09SL-AC07430;

2. Defendant Union Electric Company d/b/a Ameren UE’s Memorandum
In Support Order of Motion to Dismiss or Stay for Lack of Subject Matter
Jurisdiction, filed also in the case of Kenny Brown vs. Union Electric d/b/a
Ameren UE in the Circuit Court of St. Louis County, cause number 09SL-
AC07430;




3. A printout of the docket entry in the case of Kenny Brown vs. Union
Electric Company d/b/a Ameren UE from Missouri case.net showing the
Court’s order granting Defendant Union Electric Company’s Motion to
Dismiss due to its finding that the Missouri Public Service Commission
had primary subject matter jurisdiction.

Complainant further adopts all of the arguments contained in said Motion to Dismiss and
Memorandum In Support of Motion to Dismiss, filed by Union Electric Company d/b/a Ameren

UE in the matter of Kenny Brown vs. Union Electric Company d/b/a Ameren UE in the Circuit
Court of St. Louis County, cause number 09SL-AC07430.

WHEREFORE, Complainant prays for an order from the Commission either:

A. Overruling Respondent Union Electric Company’s Motion to Dismiss and
specifically finding that it does have primary jurisdiction to hear the complaint
herein and to award monetary damages; or

B. Specifically finding that the Missouri Public Service Commission does not
have jurisdiction over the subject matter of the complaint filed herein and that
Complainant’s sole recourse to obtain monetary damages is through the Courts
and that Complainant has no administrative remedy to her, so that she can proceed
to pursue her remedy available for monetary damages in the appropriate Circuit
Court in the State of Missouri.

RESPECTFULLY SUBMITTED,

/-

NJARK'G. MCMAHON #30020
Attomey for Complainant
7912 Bonhomme, Suite 101
Clayton, MO 63105
(314) 863-5200
(314) 863-1723 fax

Certificate of Service

This certifies that a true copy of the foregoing was mailed this 21st day of July, 2010 to

Sarah Giboney, Smith Lewis, LLP, 111 South Ninth Street, Ste. 200, Columbia, MO 65205;
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Wendy Tatro, Associate General Counsel for Respondent, 1901 Chouteau Avenue, MC-1310, St.
Louis, MO 63166,

Eric Dearmont, Staff of the Missouri Public Service Commission, 200 Madison, Ste 800,
Jefferson City, MO 65102 and

Lewis Mills, Office of the Public Counsel, 200 Madison, Ste. 650, Jefterson City, MO 65102.

Ml
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Tawanda Murphy,
Complainant,
Vs. Case No. EC-2010-0364

Union Electric Company, d/b/a
AmerenUE,

g R A T A s T T

Respondent.
ANSWER AND MOTION TO DISMISS

COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE” or
“Company™), and in response to Complainant’s Complaint states as follows:

l. On June 14, 2010, counsel for American Family Insurance Group, as subrogee of
Tawanda Murphy (“Complainant™), filed a “Petition—Negligence Res Ipsa Loquitor” on Ms.
Murphy’s behalf with the Commission, which the Commission registered as a complaint against
Company (the “Complaint”™).

2. Any allegation not specifically admitted herein by the Company should be
considered to be denied.

3. In paragraph | of the Complaint, Complainant alleges that the Commission has
Jjurisdiction over the subject matter of the Complaint pursuant to Section 386.250 RSMo.
Company denies the allegation as stated, but admits that the Commission has jurisdiction over
consumer complaints that allege a violation of some statute, rule, order or decision within the
Commisston’s jurisdiction.

4 The Company is without sufficient information to form a belief as to the
allegations of paragraph 2 of the Complaint and therefore denies the same.

5. The Company admits the allegations of paragraph 3 of the Complaint.

6. As to paragraph 4 of the Complaint, the Company admits that on or about March
10", 2009, it supplied electricity to 5643 Beldon Dr., Jennings, Missouri through certain
equipment owned and provided by the Company, but is without sufficient information to form a

belief as to the remaining allegations of paragraph 4 as stated and therefore denies the same.
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7. The Company denies the allegations of paragraph 5 of the Complaint as stated,
but admits that it is bound by its tariff and by certain laws, Commission Rules, and Commission
Orders to perform certain maintenance, inspections and repairs of its equipment.

8. The Company is without sufficient information to form a belief about the
allegations of paragraph 6 of the Complaint and therefore denies the same.

9. The Company denies the allegations of paragraph 7 of the Complaint.

10.  The Company denies the allegations of paragraph 8 of the Complaint.

11.  The Company denies the allegations of paragraph 9 of the Complaint.

12. The Company is without sufficient information to form a belief as to the
allegations of paragraph 10 of the Complaint and therefore denies the same.

13.  In further answer, the Company states that the Commission is a regulatory body
of limited jurisdiction having only such powers as are conferred by statute, is not a court, and has
no power to determine damages, award damages or pecuniary relief, or declare or enforce any
principle of law or equity. American Petroleum Exchange v. Public Service Commission, 172
S8.W.2d 952, 955 (Mo. 1943); State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W .2d 466
(Mo. App. W.D. 1980). In Complainant’s prayer for relief, she asks the Commission for,
“judgment against the Respondent [Company] in the amount of $45,824.78, and any further
relief this Commission deems just and proper.” Because the Commission has no jurisdiction to
hear Complainant’s common law claim of negligence and cannot enter a monetary judgment
against the Company, the Company believes it is proper for the Commission to dismiss the
Complaint for lack of jurisdiction and for failure to state a claim for which relief can be granted
by the Commission. The Commission may do so on its own motion, or on the motion of any
party, after notice. 4 CSR 240-2.070(6).

14.  In further answer, the Company states that the Complaint fails to allege any act or
thing done or omitted to be done and claimed to be in violation of any statute, rule, order or
decision within the Commission’s jurisdiction, which alleged violations, per 4 CSR 240-2.070(1)
and (3) and 4 CSR 240-13.070(2), are the bases upon which a person may file a formal or
informal complaint with the Commission.

15.  In further answer, the Company acknowledges, however, that the Commission
does has exclusive jurisdiction to fix just and reasonable rates for a utility’s services (§393.270

RSMo) and has jurisdiction, upon its own motion or upon complaint, by orders, rules, regulations



or otherwise, to require a utility to take action to ensure the safety of the public (§386.310
RSMo). Because the alleged incident identified in the Complaint might potentially give rise to a
claim of a violation of some statute, rule, order or decision within the Commission’s jurisdiction
! (as yet unidentified), for which the Commission might have jurisdiction to grant some form of
relief (also as yet unidentified), Company believes it would be appropriate for the Commission,
in the alternative, to grant Complainant leave to amend the Complaint to make such a claim.

16. The following attorneys should be served with all pleadings in this case:

Sarah E. Giboney, #50299 Wendy K. Tatro, # 60261

Smith Lewis, LLP Associate General Counsel

111 South Ninth Street, Suite 200 Union Electric Company, d/b/a
P.O.Box 918 AmerenUE

Columbia, MO 65205-0918 1901 Chouteau Avenue, MC-1310
(573) 443-3141 P.O. Box 66149, MC-1310

(573) 442-6686 (Facsimile) St. Louis, Missouri 63166-6149
Giboney@smithlewis.com (314) 554-3484 (Telephone)

(314) 554-4014 (Facsimile)
AmerenUEService@ameren.com

WHEREFORE, Company respectfully requests that the Commission issue an order:
A. Dismissing the Complaint for lack of jurisdiction and for failure to state a claim
upon which relief can be granted; or in the alternative,
B. finding that Complainant has failed to state a claim upon which relief can be
granted but granting Complainant leave to amend her Complaint to allege a
violation of statute, rule, order or decision within the Commission’s jurisdiction

and asking for relief that can be granted by the Commission.

Respectfully submitted,
SMITH LEWIS, LLP

{s/ Sarah E. Giboney

Sarah E. Giboney, #50299

111 South Ninth Street, Suite 200
P.O. Box 918

Columbia, MO 65205-0918
(573) 443-3141

(573) 442-6686 (Facsimile)

! Company notes this would include its tariffs approved by the Commission, which have the force and effect of law,
the provisions of which the Commission may enforce.



giboney@smithlewis.com
Attorney for AmerenUE

UNION ELECTRIC COMPANY,
d/b/a AmerenUE

By: [of Fendy XK. Fatrs
Wendy K. Tatre, # 60261
Associate General Counsel
Ameren Services Company
P.O. Box 66149
St. Louis, MO 63166-6149
(314) 554-3484 (phone)
(314) 554-4014 (fax)

AmerenUEService@ameren.com

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Motion was served on the following parties via electronic mail (e-mail) or via regular mail on this 15th

day of July, 2010.

Eric Dearmont

Staff of the Missouri Public Service
Commission

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102

eric.dearmont(@psc.mo.gov

Lewis Mills

Office Of Public Counsel

200 Madison Street, Suite 650
P.O. Box 2230

Jefferson City, MO 65102
opcservice@ded.mo.gov

Mark G. McMahon

Law Offices of Mark G. McMahon

7912 Bonhomme, Suite 101

St. Louis, Missouri 63105

Attorney for American Family Insurance
Group, subrogee of Complainant Tawanda
Murphy

/s/ Sarah E. Giboney
Sarah E. Giboney




IN THE CIRCUIT COURT OF ST. LOUIS COUNTY

STATE OF MISSOURI
KENNY BROWN, )
)
Plaintiff, )
) Cause No. 09SL-AC07430
v, )
) Division 36T
UNION ELECTRIC COMPANY )
d/b/a AMERENUE, )
. )
Defendant. )

DEFENDANT UNION ELECTRIC COMPANY d/b/a
AMERENUE’S MOTION TO DISMISS
OR STAY FOR LACK OF SUBJECT MATTER JURISDICTION

 Comes now defendant, Union Electric Company d/b/a AmerenUE (“*AmerenUE”), and,
pursuant to Rule 55.27(a)(1) of the Missouri Rules of Civil Procedure, requests the Court dismiss
or stay plaintiff’s Petition for lack of >subj ect matter jurisdiction.

In support thercof, AmerenUE states:

1. Plaintift’s Petition — property damage claims he sustained damages as the result of
a “power surge.”

2. The Petition should be dismissed or stayed because the Missour Public Service
Commission has primary jurisdiction ;)ver the claims asserted therein. As a result, this Court
lacks subject matter jurisdiction to hear plaintiff’s claims.

3. AmerenUE incorporates by reference its Memorandum in Support of Motion to
Dismiss or Stay for Lack of Subject Matter Jurisdiction.

WHEREFORE, defendant, Union Electric Company d/b/a AmerenUE, requests this

Court enter its Order dismissing or staying plaintiff’s Petition — Property Damages, awarding



AmerenUE its costs incurred herein and granting such other and further relief as the Court deems

just and proper.

HERZOG CREBS LLP

o WMochod) G UL,

Michael A. Vitale #30008
100 North Broadway, 14™ Floor
St. Louis, Missouri 63102
(314) 231-6700 (Telephone)
(314) 231-4656 (Facsimile)

Attorneys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of Defendant Union Electric
Company d/b/a AmerenUE’s Motion to Dismiss,or Stay for Lack of Subject Matter Jurisdiction «
was mailed, first class postage prepaid this H day of May, 2009 to Mark G. McMahon,
Law Offices of Mark G. McMahon, 7912 Bonhomme, Suite 101, Clayton, MO 63105.

Micksd) QA

P:A7900\795417954-095-Kenny Brown\Pleadings\Motien to Dismiss or Stay {05-13-09).doc



IN THE CIRCUIT COURT OF ST. LOUIS COUNTY

STATE OF MISSOURI
KENNY BROWN, )
)
Plaintiff, )
) Cause No. 09SL-AC07430
V. )
) Division 36T
UNION ELECTRIC COMPANY )
d/b/a AMERENUE, )
)
Defendant. )

DEFENDANT UNION ELECTRIC COMPANY d/b/a AMERENUE’S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
OR STAY FOR LACK OF SUBJECT MATTER JURISDICTION

Comes now defendant, Union Electric Company d/b/a AmerenUE (“AmerenlUE”), and
for its Memorandum in Support of Motion to Dismiss or Stay for Lack of Subject Matter
Jurisdiction, states as follows: i}

Introduction
Plaintiff has filed a Petition — Property Damages alleging he sustained damages as a

result of a “power surge.”

Lack of Subject Matter Jurisdiction

Plaintiff’s allegations clearly involve a subject matter which is governed by the
regulations included in AmerenUE’s Schedule of Rates for Electricity (“Tariff”), which Tanff
has been published and approved by the Missouri Public Service Commission. “A tariff that has
been approved by the Public Service Commission becomes Missouri law and has the same force

and effect as a statute enacted by the legislature.” Bauer v. Southwestern Bell Telephone

Company, 958 S.W.2d 568, 570 (Mo.App. 1997). Specifically, plaintiff’s allegations concerning

the provision of AmerenUE’s electric service are governed by Tariff Sheet No. 138, Continuity



/

of Service (a copy of which is attached hereto as Exhibit 1 and incorporated by reference), and
are also govermned by 4 CSR 240-10.030.

Section 386.250 RSMo. provides that the "jurisdiction, supervision, powers and duties of
the public service commission herein created and established shall extend under this chapter: (1)
to the manufacture, sale or distribution of . . . electricity for light, heat and power, within the
state, . . . and-to corporations owning, leasing, operating or controlling [electric plants].” More
specifically, Section 393.140(11) states that the Public Service Commission shall:

Have power to require every . . . electrical corporation . . .to file
with the commission and to print and keep open to public
inspection schedules showing all rates and charges made,
established or enforced or to be charged or enforced, all forms of
contract or agreement and all rules and regulations relating to rates,
charges, or service to be used . . .The commission shall also have
power to establish such rules and regulations, . . . , as it many deem
necessary, . . .

Section 386.390.1 further states:

Complaint may be made by the commission of its own motion, or

by the public counsel or any corporation or person,. . ., by petition

or complaint in writing, setting forth any act or thing done or

omitted to be done by any corporation, person or public utility,

including any rule, regulation or charge heretofore established or

fixed by or for any corporation, person or public utility, in

violation, or claimed to be in violation, of any provision of law, or

of any rule or order or decision of the commission;. . . .
In the instant case, plaintiffs’ claim necessarily invokes regulations promulgated by the Public
Service Commission and incorporated into AmerenUE’s Tariff. Read together, these statutory
provisions clearly establish that the Public Service Commission has primary jurisdiction over
plaintiffs’ claims.

Missouri courts have consistently held that the Public Service Commission has primary

jurisdiction over complaints alleging wrongdoing by public utilities. In such cases, a Circuit



Court may not invade the Public Service Commission’s jurisdiction until the Public Service

Commission has first decided the matter. See, e.g., A.C. Jacobs & Co., Inc. v. Union Electric

Company, 17 S.W.3d 579 (Mo.App.W.D. 2000); DeMaranville v. Fee Fee Trunk Sewer, Inc.,

573 S.W. 2d 674, 676 (Mo. App. E.D. 1978); Inter-City Beverage Co., Inc. v. Kansas City Power

& Light Co., 889 S.W. 2d 875, 877 (Mo. App. W.D. 1994); MCl v. City of St. Louis, 941 S.W.

2d 634, 644 (Mo. App. E.D. 1997).
In DeMaranville, the court held that “[m]atters within the jurisdiction of the Public
Service Commission must first be determined by it in every instance before the courts have

jurisdiction to make judgments in the controversy." 573 S.W. 2d at 676. In Inter-City Beverage,

customers brought a class action suit against an electric utility, alleging wrongful conduct by the
utility. The utility moved to dismiss the action for lack of subject matter jurisdiction. The trial
court granted the motion to dismiss, and the plaintiffs appealed. In affirming the decision of the
trial court, the court held that the Public Service Commission had primary jurisdiction over the
matter and, therefore, the plaintiffs’ class action suit had been properly dismissed. 889 S.W.24 at
877. In Jacobs, the court recognized that it had jurisdiction only after the PSC had made a
determination as to the merits of the plaintiff’s claims. 17 S.W.3d at 583,

"Whenever it appears by suggestion of the parties or otherwise that the court lacks
jurisdiction of the subject matter, the court shall dismiss the action." Mo.R.Civ.P. 55.27(g)(3).
"As the term 'appears’ suggests, the quantum of proof [to sustain a motion to dismiss for lack of
subject matter jurisdiction] s not high. It must appear by a mere preponderance of the evidence

that the court is without jurisdiction.” State ex rel. Jones Construction Company v. Sanders, 875

S.W.2d 154 (Mo.App.E.D. 1994).



In October 2000, Judge Michael Calvin of the St. Louis City Circuit Court, in a similar

case, Zoltek Corporation v. AmerenUE, Cause No. 982-01526, Division 1, found in favor of

AmerenUE on the same grounds asserted herein. In Zoltek, the plaintiff alleged principally that
AmerenUE had negligently allowed service interruptions to occur, causing damage to plaintiff’s
property. AmerenUE filed a motion to dismiss assérting that the petition invoked the jurisdiction
of the Public Service Commission and, therefore, the Circuit Court did not have jurisdiction to
hear the claim. The Court ruled in AmerenUE’s favor and held that the Public Service
Commission has primary jurisdiction over questions regarding the sufficiency of its equipment
and the safety and adequacy of the electric service it provides. A copy of the Court’s Order is
attached hereto as Exhibit 2 and incorporated by reference.

AmerenUE also filed a motion to dismiss or stay in Jarman v. Union Electric Company

- d/b/a AmerenUE, Cause No. 00SC-002530 HSC, a St. Louis County Circuit Court small claims
action. Similar to plaintiff’s claim here, the plaintiff in Jarman sought to recover for propeﬁy
damage allegedly caused by a power surge. See Exhibit 3 attached hereto and incorporated by
referenced. AmerenUE filed its motion on the basis of the Court’s lack of jurisdiction and the
Court stayed the case and referred plaintiff to the Public Service Commisston. See Exhibits 4
and 5 attached hereto and incorporated herein by reference.

On March 13, 2002, Benhr, Inc. (“Benhr”) filed a Petition for Damages in the Associate
Circuit Division of the St. Charles County Circuit Court which made claims against AmerenUE
similar to the claims made herein. Benhr alleged that AmerenUE had “failed‘its duty to use the
highest degree of care to keep, repair, operate, and maintain all wires, transformers, apphances,
devices, conduits, and insulation within its reasonable control, such that the same would not fail

in operation or cause electrical service interruption or electrical surge and such failure of



[Ameren] caused injury to [Benhr],....” Petition, § 5. See Exhibit 6 attached hereto and
incorporated herein by reference. In response, AmerenUE filed a motion to dismiss or to stay
due to the St. Charles County Circuit Court’s lack of subject matter jurisdiction.

On June 18, 2002, Judge Steven Ehlmann of the St. Charles County Circuit Court granted
AmerenUE’s motion and stayed Benhr’s petition “pending determination by the Public Service
Commission of questions pertaining to [ AmerenUE’s] rendering of electrical service to [Benhr].”
A copy of Judge Ehlmann’s Order is attached hereto as Exhibit 7 and incorporated by reference.

Subsequent to the entry of Judge Ehlmann’s order, Benhr’s Petition was dismissed
without prejudice. Benhr then refiled its Petition in St. Louis City Circuit Court, in response to
which AmerenUE again filed its motion to dismiss or stay based on the PSC’s primary
jurisdiction. On October 22, 2004, this Honorable Court sustained that motion and ordered
Benhr’s claims stayed. A copy of the Court’s Order is attached hereto as Exhibit 8 and
incorporated by reference.

In 2004, the St. Louis City Circuit Court sustained a motion to dismiss filed by

AmerenUE in Lantos v. AmerenUE, Cause No. 042-08060. In Lantos, plaintiffs also alleged

they had suffered damages due to AmerenUE’s purported negligence in maintaining its
equipment. See Exhibit 9 attached hereto and incorporated herein by reference. On November
29, 2004, the Court, upon AmerenUE’s motion, stayed the plaintiffs’ action “pending
determination by the Missouri Public Service Commission of plaintiffs’ claims.” See Exhibit 10
attached hereto and incorporated herein by reference.

On November 30, 2004, plaintiff JoAnn Bogle filed a small claims action in St. Charles
County Circuit Court against AmerenUE, alleging property damage due to the failure of an

AmerenUE clectrical line. See Exhibit 11 attached hereto and incorporated herein by reference.



On January 12, 2005, in response to a motion filed by AmerenUE, the Court stayed the
plaintiff’s action “to allow plaintiff to file claim with Missouri Public Service Commission.” See
Exhibit 12 attached hereto and incorporated herein by reference.

On November 22, 2005, plaintiff Guy Porter filed a small claims action in St. Louis
County Court against AmerenUE, alleging property damage due to the location of an
underground electrical cable. See Exhibit 13 attached hereto and incorporated herein by
reference. On January 12, 2006, in response to a motion filed by AmerenUE, the Court
dismissed plaintiff’s claim “for want of jurisdiction.” See Exhibit 14 attached hereto and
incorporated herein by reference.

On July 25, 20006, plaintiff Patricia Thomas filed a small claims action seeking damages
relating to the power outage which occurred in the St. Louis area in July of this year. On August
29, 2006, in response to AmerenUE’s motion, the Court dismissed plaintiff’s claims “due to the
court’s lack of jurisdiction.” See Exhibits 15 and 16 attached hereto and incorporated herein by
reference.

On August 23, 2006, plaintiffs Mark Ferguson, Maria Ferguson, et al. filed a claim in St.
Charles County Circuit Court against AmerenUE, alleging unlawful merchandising practices,
fraud, negligent infliction of emotional distress and intentional infliction of emotional distress in
connection with AmerenUE’s failure to turn on electrical service at their residence. On October
10, 20006, in response to AmerenUE’s motion, the Court stayed plaintiffs’ claims “pending
determination of plaintiffs’ claims by the Missouri Public Service Commission.” See Exhibit 17
attached hereto and incorporated herein by reference.

Most recently, in December 2008, plaintiff Thomas Martin filed suit in Division 45 of the

St. Louis County Circuit Court, Cause No. 08SL-SC01868, contending he sustained property



damage as the result of a “power surge”. On January 7, 2009, the Court sustained AmerenUE’s
motion and dismissed Martin’s petition. See Exhibit 18 attached hereto and incorporated herein
by reference.

As the Court noted in its Order in Zoltek (Exhibit 2), primary jurisdiction applies where a
“question requires administrative knowledge and expertise, a determination of technical fact
questions, and a need for uniformity in the regulatory scheme.” All three components of this
general rule are present here.

Conclusion

Based upon the foregoing authorities, it is clear that the allegations made against
AmerenUE in plaintiff’s Petition — Property Damage fall within the primary jurisdiction of the
Public Service Commission. Because this Court lacks subject matter jurisdiction with respecf to

those claims, the Petition should be dismissed or stayed. -

HERZOG CREBS LLP

 MedeDdutl,

Michael A. Vitale #30008
100 North Broadway, 14" Floor
St. Louis, Missourt 63102
(314) 231-6700 (Telephone)
(314) 231-4656 (Facsimile)

Attorneys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of Defendant Union Electric
Company d/b/a AmerenUE’s Motion to Dismiss or Stay for Lack of Subject Matter Jurisdiction
was mailed, first class postage prepaid this ll_‘lﬂ’\ day of May, 2009 to Mark G. McMahon,
Law Offices of Mark G. McMahon, 7912 Bonhomme, Suite 101, Clayton, MO 63105.

Wb e TIIt,
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TAPTLYING TO HISSQURI SCAVICE AREA

CENERAL RULES AND RECULATLONS
I.  GENERAL PROVISIONS

Company currently, or in the future, aball be grounds for the disconnection
of electric secvice.

I. Obfect:ionable- Customer fLoad Characcecistlcs

A}l  equipment lnstalled Dby customex shall have operatlag
characteclietics which enable Company to malntaln a satlefactory standard of
secvice to both the custower being served and all other customers in the
lmnodfate acea. In cases of hl-gﬁ motor startling cucrent, customer loads
resultlng Lo hammoaic dlstoctions or algrnlificant loads uvith wlde andfec
frequent (luctuatloas, etc. cCustomer oshall Lnstall,. on its side of
Company ~> meEer, all cocrective equipment necessazy to enable Company to
maintain the integrity of ifs electric distribution system. for all
cuatomecs oot voluntarily complying with this requicement. €owpany. vhere

practical, may tnatall cecrective exuiipmeat on les side of the awetec and

charge cCustower a lump sum amount for the cCurrent coet of such equipment
and the coat of any >ubsequent additions te or creplacemeat ol >uch
equipment, whenever said (vture instaliarions oecur. Failure of custowmer
to wnatall euch corrective equipment or to pay (oc that inatalled by
Company <uccently, or in tha {utuce. oball be grounde for the disconnection
of electric service. -

-7 Cootinulty of Service

Company will make all reascnable efforts ro provide the aecvice
cequeated on an adequare and coatinuous basts, but uvill act be liable for
service lutecrruptions, deficiencies or imperfections which rcesult [rom

condltions vhich are beyond the reasonable control of the Cowmpany. The
Company €annot guarantee the service as to continpnity, f{reedom from voltage
and frequency vacrkatlonn, revereal of phase cotatico or singlephasing. The

Company will not be respoasible or llable (or damages €0 customer’s
ai:vpzu:atun resultlng (row fallure or Iimperfectlon of service beyond the
ceasonable coatrol .of tha -Company. In cases where such failure or
twpecrfection of service might damage customecs apparatus, custooer should
fnatall euitable protectlve equlpaent. ’

«Indicates Reiesue.
___

Issued pursuant to the Ocder of the Ho. P-5.C. in Case Wo. ED-931-122.

F.5.C. Mo DATE OF 330U Harch 2, 1994 DATE EFFECTIVE hApcll 6, 1994
"W C.C. OATE OF tSSuf . L DATE EFFECTIVE |
, , EXHIBIT 1
W 31.C.COATE OF vt SATL LA )
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STATE OF MISSOURT )

| 33
CITY QF ST. LOUIS )

HISSOURIY CIRCULT COURT
TWENTY-SECOND JUDICYAL TZIRCUILIT
{St. Louis City)

ZOLTEK CORPORATION,

Plaintiff,

Cause No. 982-01526
vs.

Divisior No. }
AMEREN UE, '

— St Tt S et e

Deféndant ..

ORDER

The motions of cﬁe Public Service Commission (PSC) and
defendant Ameren UE to dismiss Plaintiff-s Firéc Amended Petition
for lack -of subject matter jurisdiction were called, heaxd, and
submitted on September 13 2000. The Court has considered the
pleadings. motions, and arguments of ché parties and now rules as
follows.

Piainti[f brought the present action against Defesdant_
Ameren UE, a supplier of electric%ty in the St. Louis acea, for
hegligence. ‘Plaintiff seeks comgensatory and punitive damages
arising from Defendant's interrgption ot eléctficity sexvice

without notice to Plaintiff, resulting in lostU production time

and damaged equipment. Plaintiff fuxther alleges that Defendant
had the AUtf to install a reliable supply of'electricityw and

that its farlure to install such a supply, or warn 1its customers
of the lack of a reliable supply. was negligent. Plaintiff has

also alleged breach of contract, in that Defendant failled to
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construct a new transmissi.on -1ine and to install a large new
substation, and therefore breached its contract to supply
Plaintiff -wich adequate electricity for its needs. Count IV
seeks to compel Defendant to inscall a dedicated electrical
feeder line to Plaintiff s facility.

Defendant and intecvenor PSC conténd that primécy
Juraisdiccion over this matte.r 1s with the PSC under the doctrine
of primary jurisdiction. Specifically. they maintain that
Plaintiff s claim necessarily involves technical questions
regarding the adequacy and safety of ‘the electric service
provided by Defendant. which involve regulated technical issues
within the jurisdiction and expertise of the PSC.

PlLaintx€f€f coudters that PSC"s jurisdiretion 1s limited and

does not extend to actions for monetary or punlitive damages,
¥

and

that PSC cannot exerxcise judicial functions or adjudicate the
xights of parties. Plaintiff maintains that a vctility, as a

wmatter of law, has the duty. in tort and in contxact, to.protect

i1rs customers from damage. See,

e_q., National Food Stores, Inc.

v_ Union Elec. Co., 494 S.W.2d 379 (Mo.App. 1973); Haynam v.

Laclede Elec. Co-op, Inc., 827 S.W.2d 200 (Mo. 1992): A.C. Jacobs

& Co., Inc. v. Union Elec. Co., 17 S.".3d 579 (Mo.App. 2000).

Accorcrdingly, it concludes that 1rs contract and tort claims are

outside the jurisdiction of the PSC.
Defendant 1s a corporation subject to the jurisdiction of
the PSC pursuant to § 186.250(1} RSMo, regardless of a contract

between théutility and the customer. See, May Dep‘'t Stores Co.

v. Union Elec., 107 S.W_2d 41, 48 (Mo. 1917);

§ 393.76S5S RSMo.



Primary jurisdiction is "a doctrine specifically applicable
to claims properly cognizable in court that contain some issue

within the special competence of an administrative agency.-

Reiter v_ Cooper, 507 U.S. 258, 268: 113 S.Ct. 1213, 1220; 122

L.Ed.2d 604, 617 (199))  Where applicable. the doctrine requires

the court to refer the matter to the agency and to stay further

proceedings., "to give the parties reasonable opportunity to seek

an administrative vuling.-

Id.; see also, Killian v. J & o

Installers, fnc_, 802 S.W._2d 158, 160 (Mo.banc 1991). Referral
to the administrative. agency does not divest the court of
jurisdiction but rather gives it discretion to retain

Jurisdiction or to dismiss the case without prejudice. 8

eiter
supra.

The doctrine'of primagy jurisdiction applies where the
question requires aaminiscrainé knowledge and expertise., a

determination of technical fact questions. and a need for

uniformity in the regulatory scheme. Killian, 802 S.W._.2d at 160.

However, the jdrisdiction of the PSC i1s limited. and the
Commission lacks jurisdiction to detecmine compensatory or

punitive damages, which remain within the exclusive jurisdiction

of the court.

Overman v_ Soulhwestern Bel} Tel. Co., 706 S _W.2d
244, 251 {MOo.App. 1986). Nevertheless, the PSC may make initial

determinations as to the regulated operations of the utility.

MCI v City of St. Louis, 941 S.W.2d 634, 644-45 (Mo.App. E.D.

1997} ; State ex rel. Cirese v. Ridge, 138 S W_2d 1012 (Mo. 1940}.
Plaintiff contends that its claims do anot iovolve reguiated

rates but rather matters of contract and breach of duty outside



‘the scope of the PSC's jurisdiction. The bringing of such claims

does not necessarily divest the PSC of jurisdiction to make
determinacions regarding questians of Defendant's services, which

g0 the issue of breach of duty. See, Overman, supca. Although

the PSC lacks jqrisdiction to make determinations of damages.
technical questions regacding the sufficiency of Defendant s
operations for theirr purposes are withia the scope of the PSC's
expertise. The Court concludes that ;he'PSC has primacy
jurisdiction over questions regarding the sufficiency of the
eguipment and the safety and adequacy of the electric service
provided to Plaintiff, as provided for ian Chapter 393 RSMo.
ORDER

, WHEREFORE, (T IS ORDERED Cchat Plainti{i‘s action is hereby
stajed pending determinacion by the PSC of guestions pertaining
to Defendant s rendering of electrical serxvice to Plaintaff, and

the safety and adequacy of such services.

SO ORDERED: /ég%ffé;z;;;%/

Nichael 8. Calvin, Presiding Judge

Dated: (%zm%az &2 . 2000

cc: Gerald M. Dunne, "Attorney for Plaintiff
Dorothy White-Coleman, Attorney for Defendant
Michael A. Vitale. Attorney for Defendant
Lera L. Shemwell, Attorney for PSC
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e Ul COUFE N
of St. Louis County, Missouri

SMALL CLAIMS COURT

{Pla s so Print Cloady)

Darla S ohan

. ‘8 ‘-

H

Plainti{s) - © Cpse Number )
5539 Helen VUL, B
Addie Amount Claimed
jr LO\)\S mo (93) 5(,) JANUARY 24, 2001 @ 1:30pM |
Court Oalc T
C“YfSlalefZJ Cod . me
- "5 - 3%5-76{55 © DIVISION 45
Tedephone Number - Owmasion Oay
\VS.
"UNTON ELECTRIC COMPANY DBA AMERFNUE SERVE REG ACENT—JAHES oK
Defendant(s) ) ' O‘hd'l otmation
. 1901 CHOUTEAU AVE
Address ST LOUIS HO 63103
CRyrState/hp Code
Tedephone Number
PETIT!ON

—a——

The P!amhﬂ(s) stales helshe has a daim against the delendant(s} in the amount ol § ](Q {  plus court costs.
The claim arose on or aboul /O’_ o 3 OO . 200 as 2 resull of the following evenls:
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The Plaiolli(s) states thal the allegations in this peliion are true and comect 1o the best-of tusther knowledge. that
hefshe is nol an assignee ol ihts cai i, and thal hefshe has nol Aled mofe than eight olher daims in Missoua
small claims courls dunng the curtent calendar year. Plaintiti(s) undeeslands thal should helshe be successlul in
this eclion -and oblain a judgment_ and if defendani{s) does nol appeal by Trial Be-Novo and this judgment
becomes final_the plainliff(s]_ is barred lrom- commencing another ackion involving the same padlies and 1SSues.
Plainliff(s} undersiands that hefshe is hereby waiving his/her righl o jury idal on these issues in the Small Claiqs




IN THE CIRCUIT COURT OF THE COUNTY OF ST. LOUIS
STATE Of MISSOQURI

L I e
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dibfa Amecen UE

Defendant.

DARLA JARMAN, }
)
Plaintiff, }
) Cause No. 00SC-002530 H SC
N }
) Division 45
UNION-ELECTRIC COMPANY . )
)
)
)

DEFENDANT UNION ELECTRIC COMPANY'S MOTION TO DISMISS
PLAINTIFF'S PETITION

Comes now delendant. Union Electnc Company d/bfa AmerenUE {"AmerenUE"),

and Tor ils Molion lo Dismiss states as follows:

1. Plantfl Dada Jarman has filed a Small Claims Petilion agamnst defendant
AmerenUE .
2. The Petiton appears lo relate o Jarman’s claim that AmerenUE was

somehow al fault for allowing power surges lo go through-plaintiff' s home damaging

light butbs and vanous apphances.

3. Jamman’s Pelihion should be dismiss;ed because lhe Missourt Public
Service Commission has pamary jurisdiclion over the claims asserted therein. ‘As a
result this Court tacks subject matier jurisdiclion to hear lhose claims.

AmerenUE incorporales by reference its Memorandum in Suppoit of Molion to
Distniss Plaintifl's Pelitién_ filed 'simul!aneousty' herewilh.

WHEREFORE, defendant, AmérenUE, requests this Court enterits Order

dismissing Plaiatifl's Petilion, awarding defendanl ﬂs costs incurred herein and granling



“such other and further relief as the Courl deems just and proper.‘

Reép ectfully submitted.

HERZOG CREBS & McGHEE, LLP

By: IJ\«() }JJ

Vid R. Evelev 151312
One Cily Centre - 24™ Floor
515 Morth Sixih Streel
SU Louis, Missoun 63101
Phone: 314-231-6700
Fax: 314-231-4656

ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

1 hereb)}'feﬂﬁy that a copy of the loregoing was mailed, kirst dass. postage pre-
paid. on this § day of January, 2001 {o:

Dada Jarman
5539 Helen Ave.

St Louts, Missourn 63136
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IN THE CYRCUIT COURT OF ST. CHARLES COUNTY, MISSOURT

ASSOCIATE CIRCUIT DIVISION

BENHR, INC., L
; )
Plaxnti€E, }
].
vs. ) e Y T
)} CASE NO. O X (/\J'DJJ(”HQ\
UNION ELECTRIC COMPANY d/b/a. ) - o
; 1 _ A
AMERENUE | ) PETITION FOR OAMAGES
o v
befendant, ) .
] . -
SERVE HEGISTERED AGENT: ) FILED
) ) }
James J. Cook ) MAR 13 2007
)
19C! Chouteau hvenue . : CIVIL DIVISION
: ; - = a1 COURT. ASSOC. CIV.
- <HAR
SU. Louis, Missouci 63103 - R e

PETITION FOR DAMAGES

Comes now Plaintiff and in suppoct of its Petition for

Damages, States as follows:

1. Plaintiff is a cocpdfation in good standing created
pursuant to the laws of the state of Missouri.
2. Defendant is a domestic for profit corporation in good
standing created pursuant to the Laws of the state of
Missouri. . o '
s ~B=_E‘_-1:«-l % Mm _b__ﬁ_,.%t._._‘ .A.,‘..A._.____.T_-,-;-;}-:_:_-_-:..-r;:?-:-,-_;egi.-:,:;-'—.:;_._. i T ':*‘
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élaintifﬁ is the ouwner of the premises located at 126
South 21°° Street, St. Louis, Missouri 6310).

Deféndant, for a fee, provided electrical power service
te 'Plaintiff’s premises locaied at 326 South 21*
Street, St. Léui;, Missouri 63103, at all times celevant
herein.

On or about Ffebcuary 27, 2000, Defendant, while
providing electrical power.service to Plaintiff’'s
premises, failed 1Cs duty to use the highest degree of
care to keep, repaic, operate, and maintain all wires,
transformérs. appliances, devices, conduits and
insulation uiphin LLs ceasonable control, such that the
same would not fall in opecation or cause electrical
service interruptlon or electrical surge and such,
failure of Defendant caused injucy o Plainciff, as more
fully described he;eipafter,

On or about february 27,52000,_D¢Eendant had exclusive

- possession, management and contrel of the wires,

transformers, appliances, devices, conduits and
insvlation and thereby had Supefior-meanE of acauiring
tnowiedge s to the cause or reason ot elecicicel power
service interruption and/or electrical power suvrge.

As a direct and proximate réﬁult of Défendaut': tatlege
to use the highest deqree of care in providing

electrical power secvice, Plaiatiff was caused ro suffer
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damage to its electrical elevatoc components, including,
but not limited to, generator and fuses. all to
Plaintiff’s damage in the sum of $7384.51.

The acts and omissions of Defeﬁdant cesulted in

ceasonably foreseeable damage to Plainciff.

EREFORE, Plaintiff- BENHR, Inc., prays for judgment to be

=i fi LS {avOU 4G aydin3t GECENdant uhlon il Ul

pany, 10 3 reasonable sum {o be determined by the trier of
. nRT SEcesading O3, Swl.as, l8gs:orans S oprz-oiugumens

e -2 aiom Febouacy 27, 2000, tor :Us cosis .expended heceun,

{o¢ such fucthecr reliel deemed properc.

\@.Zw,@

LA OFF‘CE ©F RRDCORD & BbINEs
RADEORD R. : :133
1% CHUYWu $t

EA Sl

S b e s sa ey e el TRz VT SEROE =T .:"-_—-‘;' AL Al _"':'::':-_"; *-_".‘-‘.‘:1' R '".“-.'.‘,:*,':": ERRITICAR - - s il
nefs -:.A:;-'.:__:. matE T T T @EEEFW W T -



ST

.....?

T

3 S

Al
RS

.._W‘ S

%

PRI
wa._ “ﬂ__... .Jk.nf

>y -
L
iyt

:

i

el
1

e

.

»
=

8
e

]
o

el
A

M

R

e

2

)

,Lm_.e“m..‘, /
W L

Gl

G

o
/v. o §

Iy
"

M i

. L
& d okl X n ) CHAER

EXHIBIT 7




STATE OF MISSOURI )

} §S
CITY OF ST. LOUIS )

- HISSOURI: CIRCULT COURT
TWENTY-SECOND JUDICIAL CIRCUIT
{City of St. Louis)

BENHR, INC.,
Plaintiff,
vs.

Cause No: 042-00 H ]:I:l @ ,
Division No. ? m

Ci 77 604

MARIANO V. FAVAZZA
CLERK., CIRCUIT COURT
BY , DEPUNY

UONYCH ELECTRIC CO_, d/b/a
AMEREN UE,

Defendant .

ORDER
The Court has before it Defendant's Motion to Dismiss or Stay

for Lack of Subject Matter Jurisdiction. This Court now rules as

-

Follows:

Plaintiff Bephr, Inc. (“Plaintiff-) has Eiled a PétitiOn
~seeking actual and punitive damages from Defendant Union Electric
Co.. d/b/a Ameren UE, {-“Defendant~). Plaintiff's Petition alleges
that on February 27, 2000, Defendant ~“failed r1ts duty to use the
highest degree of care to keep. repair, operate, and maintain all
wires, transformers, appliances, devices.-conduit;s, and insulation
x;rit:hi_n its reasonable control, such that the same would not fail in
operation or ca{m_e electrical service interruption or electrical
surge and such failure of Defendant caused injury to Plaintiff.-

_Defendan_t argues in its Motion to Dismiss or Stay for Lack of
Subject Matter Jurisdiction that Plaintiff's alleg_atioﬁs involve

subject matters that are governed by the rates and regulations

included 1n Defendant's schedule of rates for electricity

SR ETINE D TTR - e AR U ettt e S T, = am— -aman s . = B :
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{(*Tariff-), which have been published and approved by the Missouri
Public Service Commission (-PSC). A tariff rhat -has been
approved by the [PSC}] becomes Missouri law and bas the same force

and effect as a statute enacted by the legislature.- Bauer v.

Southwestern Bell Telephone Co.. 958 S.wW.2d 568, S70 (Mo.App. E.D.

1997) .

bDefendant notes that Plaintiff’s ailegations concerning the
provision Sf Defendant's electric service with respect to power

service interruptions are .governed by Tariff Sheet No. 138

Continuity of Service, and are also governed by 4 CSR 240-10.030.

Section 386.250, RSMo, provides:

jurisdiction, supervision., powers and duties of the
{PSC] hexein created and established shall extend
under this chapter: (1) To the manufacture, sale or
distribution of gas. natural and arcificial, and
electricity for light, heat and power, within the
state, and to persons ox corporations owning. leasing,
operating or controlling the same; and to gas and
eleckric plants. and Lo persons or corporations
owning, leasing, operating or controlling the same.

Section 393.140(11}. RSMo. states that the PSC shall:

Have power Lo ~require every - - . electrical:
corporation . . . to file with the (PSC] and to print
and keep open to public inspection schedules showing
all rates and charxges made, established or enfcrxced or
to be charged or enforced, all forms of contract or
agreement and all rules and regulations relating to
rates, charges or service used or to be used . . . .
The {PSC] shall also have power to establish such
rules and regulations, to caxry into effect the
provisions of this subdivision, as 1t wmay deem
necessary. and to modify and amend such niles or
regulations from time to time.

Section 386.390.1, RSMo, also provides:

Complaint may be made by the {PSC] of its own motion,
or by the public counsel or any corporation or person,

e S R T
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chamber of commerce, .board of trade, or any civic,
commercial, mercantile, traffic. agricultural or
manufacturing assocliation or organization. ocr any body
politic or municipal corporation, by petition or
complaint in writing, setting forth any act or thing
done- or omitted to be done by any corporation, person
or - public utility. including any rule, regulation or
charge heretofore established or fixed by or for any
corporation, person or public utility, in violation,
or claimed to be in violation, of any provision of
law, or of any rule or order or decision of the [PSC]).

Defendant argues that read together these statutory provisions
establish that the PSC has primary jurisdiction over Plaintiff's
-claim, as Plaintiff's claim neceﬁsarily invokes requlations
promulgated by the PSC.

In response., Plaintiff contends that the PSC's jurisdiction is
limited and that its claim sounds in tort, or altermatively in

contrack, for electrical service failure, interruptioan, and/or
-3 :
power surge.

DeEeﬁdant 1s a corporatlon subject to the jurisdiction of the
PSC pﬁrsuanc to Section 386.250{1l)}. RSMo. Primary jurisdiction is
“a doctrine specifically applicable to claims properly cognizable
in'courﬁ that contain some 1i1ssue within ﬁﬁe special competence of

an administrative agency.- Reiter v. Cooper, 507 U_S. 258. 268;

113 S._Ct. 1213, 1220: 122 L_Ed.2d 604, 617 {1993}. The doctrine,
where applicable, requires-the court to refer the matter to the
agency and to stay further proéeedings to give the parxties a

reasonable opportunity to seek an administrative ruling. Killian

“v. J&J Installers, Inc.., 802 S$S.w.2d 158, 160 (Mo. banc 1991);

DeMaranville v_ Fee Fee Trunk Sewer, Inc.. 573 S_.wW.2d 674, 676

{Mo_.App. St.L. 1978) .
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The doctrine of primary jurisdiction applies where the
guestion requires administrative knowledge and expertise, a
determinatioﬁ__gf technical fact questions, and a need ‘for
uniformity in the regulatory scheme. Killian, 802 $.W.2d at 160.
The jurisdictioﬁ of the PSC is limited., however. The PSC lacks
jurisdiction to determine compensatory or punitive damages, which

remain within the exclusive jurisdiction of the court. See A.C.

Jacobs &ACOL, Inc. v. Union_ Electric €o.. 17 S.w.3d 579, 581

(Mo.App. W.D. 2000)}; Overman v. Southwestern Bell Telephone Co.,

706 S.W.2d 244, 251 (Mo_hpp. W.D. 1986}). Despite this limited
jurisdiction. the PSC may make initial detexrminations as to

regulated operations of the utility. MCI Metro Access Transmission

Sexrvices v. City of St. Louis, 941 $.W.2d 634, 644-45 (Mo _App. E.D.

1997} .

Plaintiff argues that 1ts claim does not involve regulated
rates, but matters involving torkt law., or alternatively conktract
law, outside the scope of the PSC's jurisdiction. The bringing of
such a tbrt or contract claim, however., does not necessarily divest
phe PSC of jurisdict@on to make determinations regarding (uestions
of Defendant's services. Although the PSC lacks juriﬁdiction to
determine Plainktiff-s compeﬁsatorf or punitive damages, technical
quesktions regarding the sufficiency of Defendant's electrical
service are within the scope of the PSC's expertise. Therefore,

the Court finds that the PSC has primary jurisdiction in this case.

—

S



ORDER
THEREFORE. it is Ordered that Plaintiff's action is hetebf
stayed pend§n§ determination by the PSC of questions pertaining
to Defendant's ce_ﬁdering of electrical service to Plaintiff and

the safety and adequacy of such services.

50 ORDERED:

A

, Judge

Dated: Flbt~. 21 . 2004

cc: Gerald M. Dunne, Attorney for Plaintiff Benhr. Inc.
Michael A. Vitale, Attorney for Defendant Union Electric Co.
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS ~ S1o4s o
STATE. OF MISSOURI

ALEXANDER LANTOS and
MARY LANTOS,
Plaintiffs, Cause No.042-08060 ___0.52%

v Division 1
AMERENUE COMPANY, a corporation

Defendants.

wv’ VVV\-/\.J\—J\_’V

DEFEND ANT UNION ELECTRIC COMPANY d/b/a
AMERENUE’'S MOTION TO DISMISS o
ORSTAY FOR LACK OF SUBJECT MATTER JURISDICTION

C(;mcs now defendant, Union Electnc Company d/b/a AmerentUE ("Amc.rcnUE"), and,
pursuant to Rule 55.27(a)(1) of the Missouri Rules of Civil Procedure, requests the Court c-li'srniss
or stay plaintiff’s Peution for lack of subject matter jurisdiction.

In support thereof, AmerenUE states:

1. Plaintiffs Alexander and Mary Lén{os‘ Peulion for Propenty Damagé‘claim,s they
sustained property damage to their home as the result of an electnical fire they allcgt;: was caused
i)y the aeghgence of Amcr;:nUE.

L The Petition for Property Damage shouid Be dismissed or stayed because the
Missourn Public Service Commission has primary jurisdiction over the claims asserted therein.
Asa rcshll, this Coudt lacks subject matter junsdiction to hear plainti{ls’ claims.

3. AmerenUE incorporates by rcfcr;:née its Memorandum in Support of Metion to

Dismiss or Stay for Lack ol Subject Matter Junsdiction.
WHEREFORE, defendant, Union Electoc Company dfb/a AmerenUE, requests this

Court enter its Order disrhissing or staying plaintiffs” Petition for Property Damage, awarding

AT AT mU e Tal T RE

EXHIBITO
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AmerenUE its costs incurred herein and granting such other and further relief as the Courl deems

just and proper.

HERZOG CREBS LLP

Michael A. Vilale #30008
515 North Sixth Street, 24" Floor
St. Louts, Missounn 63101

(314) 231-6700 (Telephone)
(314) 231-4656- (Facsimile)

Attomeys for Defendant Union
Electric Company d/b/a AmerenUE

CERTIFICATE OF SERVICE

The undersigned hereby cestifies that a true and correct copy of Defendant Union Electne
Company d/b/fa AmerenUE’s Motion to Dismiss or Stay for Lack of Subject Matter Junsdiction
was mailed first class mail, postage prepaid on this 2nd day of November, 2004 to Carl D. Kraft,
Krafl & Ketr, 12901 North Forty Drive, St Louis, MO 63141, Attomey for Plaintffs.

Mosho JETIL

PAT90(NT954\040 - Lamtosi\plcadingsimim dismiss stay back of jurisgiction 10-05-04.doc



MISSOURI CIRCUIT COURT
TWENTY-SECOND JUDICIAL CIRCUIT
L anler
Frmerec U € i |
csero 020869 gy o Novewbor 81 2004

ORDER/JUDGMENT/MEMORANDUM
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IN THE CIRCUIT COURT OF ST CHARLES COUNTY, MISSOURT

F’udgc oc Division: | 9 "| Case Nl-lmt-)cr: O‘L/(;{//B/'L/OZ/ ] E H L E
PlainG (f(s)

ni(s): CoLirt DiTc NOV 3 -
ST A T $ [y o ’
¢ Do Aan Segle Vi1 05 97 (Dt B Samp) 2004
. -~ Phainttfl s Address (No. 1): _ A D/cf;nadanlaszdgrwcls; bClrcuIt E’@-‘I’k

<26 /‘4. ranant M SO | JMMJ_(_E-QQ ¥
SE : Cily. State, Zip: City State, Zip: ,
° ’ vs. ) . < . - 4 .

| L2 SE Ao jS Mob5387 [ Srm Lows's . mo ¢, 5703
Defendant(s): Teiephone Number: Telephone Nurmber:
tAmeres Yy = L3625 —2363F 3/#~.,.%U’3‘2?—?—

{4 Paintiff s Address (No. 2): ndant’s Address (No. 2): -
City.-State Zip: ‘

. . i Cily. State Zip: '
Btk romey = = i e A .
s Y _ S R
. - -"-_7 - v —

IV Telephone Number: : e ?'[';f_éphorzc Mymbeg By ‘ ____.:-.,\ P
H i )

_,‘1:

Pﬁon“smaﬂ Clalms d ul‘t" . Lo

- The claim T
(date) as a result of the following cvents:

The plamu ﬁ' statcs hdshy’has a cla:m agajnst the defendant in the amount of S 4@ 3 ?
arose on oc about- \’,.is;?/;-'z/_A_M;(_ ‘,A”' A ocr

Fooal 1 Pr ‘
_/4/:.)1/.,2‘/7’ JE ST i {,o;f -'{'f-?V._avr./ €, //J)u = nw.,f.y&;gruﬁ

-l "AU -
:'r’nﬂ'/_/mul £l -4&‘/,1, Al L -.,l Lyt ,U/wjlu— azrid ’w(_l - )
Y Lamopie foe iy 54 oo wnllo s detige AFtinnd Hy Bl
(_L,g/ i ’4 ) ﬂﬂ ;ﬁ’\;lv ,,:j_, i:_ e /‘tf_iv'_za
)’//(f Al /7( Sédyﬂz 3 7 1’iv:i5:’)__3 A4
AL L[w M LM ek, Jx:u-e_; e .,-g/v'\-f—r";i:"“,"":rx'-d: "‘/("—"“E»V:“‘[ /”’O.ch-/vc,“ o4
- V»f*g/?t Jz L,-f\-vv-—;g_,,L_ - ',u./-_{z.ﬂ, ot _,?‘.-- 5:!;/‘-'\'\"——‘"4—\/\,—-"‘;—-' ,ﬂ";-}":.~‘f;-al

-

- /
3 h -
hav/ -»““"-—A—q.-/ L xh— @‘I-WL g1 2 w -

The plamul'fslatcs that the Jnformation contained in this petition is true and correct (o the best of hls/hcr knowlcdgc that
hesshe is-not an-assignee of this claim andilhat he/she has not filed more (han cight (8) other claims in thie Mixsours small claisas
_couts during the current calcndar year. ', .
The plmnuffundcrslands that; should hcfshcbc “successful in this action and obtain Judgment, and if the defendant does Aot -
appcal within ten days, this judgment becomes final. The plaintiff cannot commence another action involving the same partics
and issues. The plaintiff undcrstarids that lic/she is waiving the Hight to Jury trial on these wssues in the small claims coutt.

s : -

///3,/ o’—/ . .

[ L rnd 2’*1";,.”/ ;.c_
; . L“’,{ " Sigeaturcof Pimnup'}

* . Keep a copy of thu petition :md bnng it to court,
'/ 71- ﬂ/&? - ) - .

OSCA {10-03) SC40 Rule 141,01, 452330, 482340 RSMo
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in the o .

CIRCUIT COUF{T For Flo Stamp Orly

Of St. Louis County, Missouri
SMALL CLAIMS COURT.

(Proasa Print Clearly} . T

_D —v ' . Er VRN -:'!\ T T
G TOREER OS5 AP F 2 o
Blatatitifs) R © CasgNumber
KN E YL RV =
fiptl HSHUE Kd 1DE 5 Bod 2y
Address o ; Amount Claimad ) % L B
et D e e .
Ut S et =y ’V‘u, (AT K [-i0 i /v
CWIS‘B‘ 0 i~ /,. Coirt Data I Tme
Splg oS YD 1 TR 2
e B P ¥ L’ZS_ l:-( -
Telephone Numbar _' Divition Day
VS
Apes S, kewyn | NiMidT, RIL AT
Do endmt(:.)_ . L Otbar infacmaton
<20 Erlh: JH" -g-- LA-./\,C. ﬁ
Address i
UNMIG, O is :;,ﬂ‘@ﬁf
City/StalelZip - -
Te:lepnmo Nurmber . v S
PET!TION - s
The Plaintifi{s) states he/she has a c’axm agalnst the Defendant{s) in tha amount of $ SQ"O, plus court oosts.
The claim arosa on of about 8 , 2008 5 as a result of the following evenls:
TRESHIRS . ot NEGAGERGE -

B
AL

Ameren UE buried an electrical cable well outside the easement and well inside my
propetty tine. It was not-raarked by Dig Rite (SMPT) because they didn’t think to
look inside the property line for a cable and likely becanse they did Iocatc a power
line that was propedy inside the easemient. When construction bgan on my walkom .-
“ basement, the power line was severed and work had to bt—slepp forcldst: to fen
days because UE took that long to determine witint o was gomg 1o do-abiut it, During . :
this time, the basemerit was open to the eléiments and 2 big in sform flooded e - T |
basement resulting in firther damage. I'have itemized bills of aver $4,000.08 duc

solely to UE’s neglipence or trespass or beth and their mﬁxsal to cag: the fiiie ur desldc
‘to ‘abandon in a imely manner. : .

-

The Pla|nt|ﬁ(s) states lhat lha allegahons in this pehnon are ua and corratt to ‘thie Bast of lusmef knowtedge tiat he!she
is-pol an a.ssignae ‘ol this dlalm, and that helsfie* as nol filod otg than iweiva ‘other-claints i M’:ssaun gimal: dalms ;
-courts during e curtelt citetidar year. Plaintitl{s) usderstands thiat shguld tiershe be syecesstisl in, s agfiomaiy i
a judgment, and tf‘dafandanl(s) ddes nol appeal by Trial de Novo-and this ]udgmentjséd)mss final, the plamﬁff(s) 4
tiarted from ‘coraniericing. aholhier action involving the samé-parties. and. issugs., PIAI T, °“d9f8f3“ds hal Hiefshiesis
hereby waiving his/her- thl 0] jury trial on thesgissves In ths Srall Ciatms Cout.? '\ - _/
_ -7

Oited &"’h Y =2 0 > . ﬁ,'_., )’“‘L:‘f oS

: ’ . e e th;‘afﬂawlw or.Agenl

EXHIBIT 13,



in the . LW 4

" CIRCUIT COURT

of St. Louis County, Mlssoun o

File Stampbnly

Vingan. /,ﬂk. - 171/;’

Defendani(s) | DNISIOH . L ﬂ- _Jf\N.l 2 ?_ﬂﬂﬁ“

T I0AN M: GILMER®

o SIVIALL CLAIM JUDGM ENT i STt
Cause.c-e;ll-;éd.:- B ; R ':.,._ T T oot

.Piainiiff(s) z;;'Jpea'r(-si in ]‘)e.rson, and

Plaintiff Garporalion appears by . ..

Plaintifi(s) fils to dppead~ 7wl T ST T

_ Defendant(s) appear(s) in person and

YIS

DefendantGor’poraﬂon appears by S sl

. .- . e P . PR S
BN e T [ S

__=_Défendani(s) remain(s) in DEFAULT although called thrice.

I~

Evidence adduced. Cause heard and submitted. Court enters Judgment as follows:

__Judgmentin favor of the plaintiff(s) on plajatiff's pefition in the sum af § -
_____Judgment in favor of the -defendam(s) on plaintiff's pé{ilio-n.
____and in favor of plaintiff(s) on défendam’s counter-claim.

_____andin favor of the detepdant(s) on defendam‘s; db‘t]ﬁtégclairn in The sum ot §

X L L W
Cause dismissed for AR i ’g“' L -

Cosls assessed against. El Defendanl(s) E DP}alnmf(s) in {he amount of § é’é

NO JUDGMENT OF A SMALL CLMMS COURT SHALL BE-A'LIEN ON-REAL EST ATE. §482365 1 RSMo.

80 ORDER} D _
T - - -,'1 ) . .
{f—

coaciod fov. 1203 WHITE-File  YELIOW - Afomeviialondant  DINIC . héammidandecs  rer et EXHIBLT 14
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ST s e
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9t St. Lawis County, Missouri

SMALL CLAIMS COURT 2
Pléase Print C!eadyj
Patricia A. Thomas Olosc~ [233 R .;
Plaintifi(s} CaseNumber :
7648 Olive Blvd. ~Suite, 378 557> e
Address . Amount - ] 1.
Stolouis, MO 6333 % o Am ) Sapm A
City/State/Zip . Co rtDale Time : : ’
(34} BOH- 3P 05 . (, - Te o
Tela‘phone Number - Dmsvon ’ Day - ’ ’
VS : .

| Ameren VE | KcnneH\ L. Schmidt, Registeed 4z,
Delendanl(s) . Gther Information
ba. Box CoIMT 500 East Tndependence Drive

Stlodis, MO £RIEE ¢+ Union, MO 63084 - -
Cth]]SlaCé(le B} T - i =
2024321000 o i
Telqphone’NumEer T L B R S

T PETITION

The Piamt:ﬁ(s) states hefshe has a claiim against the Defendant(s) in the amount of $M plus courl costs e
Tht—;' tlaim arose on or about j"{lv 9\3 : 2006 as a result of the following evenis

Despite s obhaﬂjﬂor\ toestablith 4 reasonghle

- emer ency mu’na&dnon p|om /Qna/ﬁ;{n \ﬁE has failed to do 5o
and Jrhus ihaue not- been ZEQ/ o acch\/ my home for 6 daus‘,
T have mcurr ed unbeamble &Xnenses paving_someape o {
house my 1)<|As\sﬁéhi' momeg on cahc“ﬁsjlce Q[emfed 5‘5
J;o()f\ ‘oi‘(’ng\’ m@a]s &u+ Ameren VE kas an- eﬂnmi a5 \AE” asa

meanE‘YA 's 0 W -nm\cea{j b
The Ptamhﬂ(s) statas. that the allegati \m this pefition are irug and correct 1o the bes& of hlslher knowledge that heishe
Is not an assignee of this claim, and Yhat hie/she has not filed more than iwelvs other claims in Missouri small claims
courts during the current caleridas year. Plainlifi{s) understands that should he/she be successful in this aclion ard obtain
a judgment, and if defendant{s} does not appeal by Trial de Novo and this judgment becomes final, the plaintii(®) is .
barred from commencing apottier acﬂuq 1nvoIv1ng the same patlies and issués. Plaintifi(s) understands that hefshé is - -

hereby waiving his/her nghl lo: ]ury lnal orvtheseissues in the Small Claims Courl.

Dated 01~ 2542006, - ?DW A5

\ ) \i e ‘:‘1\\; '\‘ EXHIBIT 15 : S!gnalureo{P!amuﬁ or Agent '







IN THE

N /Y\Qrk ::_grgus-% \&ﬁ
~

- V8.

NO.. Oé ZZ‘QMOL’féIiD—? N

~

CIRCUIT COURT

County of St. Charles, Missouri

5 :

, 2096
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| In the

CIRCUIT COURT

i [ ForFieStampOaly |
| : H 1\
- of St Louis 05 nty, Mlssourl e SOmRTN
! //? ’} !‘é‘,’:,
! Plainitiff(s) §*5§ D v
S O SL SOOI W AN Y
? M%"" Case Number/_ ﬁ}gﬁajs‘}g_“_m{,%g
o (2 e R A - £ = NMEGTLMER
| Defendant(s) Division | GIRGUIT CLERK, ST. LOUIS COUNTY
| N e
Ny, € S ) | RSN \
- ) !/A o (‘ ;‘ ; s ( ,?/(— '
I/ (’“' 4 ( A 1 ‘t'b’g_‘ ' "!‘»‘ f\ Fs R 1/\ ‘___,’ ( S‘
~. . , .
i - ’f /" . H Ve
[ ; i f\ { - ! i) ‘ZF{’V\ [ f i ,Jr (,;/ (/‘ /é
g o~y . - +—
1{\ Cﬁjéi""cr /5/‘/‘7’! ' E\.k,ﬂ?f//xfjr’ ~
i a—d x, - i —
A AR ]-. { /
/ e ;‘ 7/
/(/ v .f‘: r',; II e ( !I- "// b ,
_ ‘ Attorney f ' *, / :’I _ ' Bar No.
SO ORDERED or T [, E 4’(‘ Ze00s
. Address ’
Phone No. ' , Fax No.
- ‘Lv'i»‘(—‘,{?{;'&{ : "
Judge AN ‘. Attorney Bar No. .
S eeq
ENTERED: __ T .
. (Date) / Ad.dress
| CCOPR47 Rev. 595 .

| J 4 4 ok . e PhoneNo. EXHIBIT 18 e
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098L-AC07430 KENNY BROWN V UNION ELECTRIC COMPANY

This information s provided as a service and is not considered an offictal court record.
Displaying 13 thru 18 of 18 records for all dockets returned for case 09SL-AC07430.

. 05/15/2009 Docket
: Entry:

Text: DEFENDANT UNION ELECTRIC COMPANY DBA AMERENUE'S MEMORANDUM IN

SUPPORT OF MCTION TO DISMISS OR STAY FOR LACK OF SUBJECT MATTER
JURISDICTION FILED.

Filing Party: VITALE , MICHAEL ANGELO

Docket
Entry: Motion Filed

Text: DEFENDANT UNION ELECTRIC COMPANY DBA AMERENUE'S MOTION TO DISMISS OR
STAY FOR LACK OF SUBJECT MATTER JURISDICTION FILED.

Filing Party: VITALE , MICHAEL ANGELO

Memorandum Filed

06/03/2009 Docket

Entry: Judge Assigned

Text: Cause reassigned for hearing and determination effective June 1, 2008.

. 06/16/2009

: COMES PLAINTIFF BY ATTORNEY MARK MCMAHON AND COMES DEFENDANT BY :

ATTORNEY MICHAEL VITALE. DEFENDANTS MOTION TO DISMISS OR STAY CAUSE IS
TAKEN UP AND ARGUMENT PRESENTED. THE MATTER 1S TAKEN UNDER
ADVISEMENT. AFTER DELIBERATICN, DEFENDANT'S MOTION IS SUSTAINED. THE
CAUSE IS STAYED UNTIL DECEMBER 11, 2009 AT 9 AM. TO ALLOW PLAINTIFF TO
FILE CLAIM WITH MISSOURI PUBLIC SERVICE COMMISSION HAS PRIMARY
RISDICTION OVER THIS MATTER. SO ORDERED JUDGE MICHAEL WILSON.
Docket

Entry:

Assomated Docket Entries: 05/15/2009 - Hearing Continued/Rescheduted
5 . Associated Docket Entries: 05/15/2000 - Testimony Motion Hearing Sched
‘ Associated Events: 06/16/2009, 09:30:00 - Testimeny Motion Hrng Sched

Hearing Continued/Reschedursd -~

Docket
Entry:

soclated Events 12/1 1/2009 09 OO 00 Dlsmlssal Heanng

06/19/2009 Dismissal Hearing Scheduled

umed for case OBSL-ACO7430
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