
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Confluence  ) 
Rivers Utility Operating Company, Inc., for   ) 
Authority to Acquire Certain Water and Sewer  )    File No. WA-2019-0299 
Assets and for a Certificate of Convenience   )  
and Necessity       ) 
 

RESPONSE TO STAFF RECOMMENDATION, REQUEST FOR HEARING AND 
RENEWAL OF ITS MOTION TO DISMISS 

OF LAKE PERRY LOT OWNERS ASSOCIATION 
 

COMES NOW Lake Perry Lot Owners Association (“Association”), and for its response 

to the Staff Recommendation filed by the Staff of the Public Service Commission (“Staff”) 

regarding the application of Confluence Rivers Utility Operating Company, Inc. (“CRU”), for its 

request for a contested hearing, and to renew its motion to dismiss the application,  states the 

following: 

1. On March 29, 2019, CRU filed its Application and Request for Waiver (“Application”), 

requesting Missouri Public Service Commission approval of the sale of the water and sewer 

utility assets and transfer of the certificates of convenience and necessity (“CCN”) from Port 

Perry Service Company to CRU. 

2. On April 1, 2019, the Commission set a due date of April 16, 2019 to intervene and 

ordered Staff to file a recommendation on or before May 31, 2019. 

3. The Association filed its Application to Intervene in the case on April 3, 2019 and moved 

to dismiss CRU’s Application on the basis that CRU lacks the statutory grounds to file the 

Application. 

4. On April 10, the Commission granted the Association’s Application to Intervene but has 

not yet ruled on the Association’s motion to dismiss. 
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5. On May 31, 2019, Staff filed its Staff Recommendation, wherein it recommends approval 

of the Application subject to several proposed conditions. 

6. Pursuant to 4 CSR 240-2.080(13), the Association offers this Response to Staff 

Recommendation, requests a hearing, and continuing to note the lack of the necessary applicant, 

renews it motion dismiss this case. 

7. Without waiving its motion to dismiss, the Association requests a hearing on the 

Application and an order scheduling a prehearing conference.  Furthermore, inasmuch as the 

seller Port Perry Service Company is an indispensable party to this transaction, the Association 

requests the Commission join Port Perry Service Company in this case. 

ASSOCIATION RESPONSE 

8. With all due respect to Staff, the Staff Recommendation is poorly conceived and not an 

appropriate analysis for this case.  The Tartan factors, as the Staff Recommendation recognizes, 

were originally designed to apply to CCN cases under section 393.170 RSMo.  They are 

designed to focus the analysis on the need for service and the capability of the applicant to 

provide service, nothing more.  They were not designed to apply to sale transaction cases under 

section 393.190 RSMo, such as this. 

By way of comparison, the Commission must address CCN cases pursuant to section 

393.170 RSMo and determine whether the permission and franchise requested therein is 

“necessary or convenient for the public service.”  In such a case, the Commission’s focus is 

limited to the need or desire for new service and the mere technical capabilities of applicant, i.e. 

whether the service will be adequately supplied for the public convenience and necessity.  The 

sale of the assets of an existing water and sewer utility currently serving the public in compliance 

with an existing CCN, such as this case, requires a different form of analysis.  Pursuant to section 
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393.190, RSMo., the Commission must determine whether the transaction will be “detrimental to 

the public interest.”  In a case such as this, the question is the impact of the transaction on the 

public and the customers.  Simply stated, the Staff applied the wrong analysis.  The truncated 

analysis of the Staff Recommendation does a disservice to the public interest and the utility 

customers. 

9. Rather, the Commission has, and in this case must, apply a standard more akin to the 

standard applied in In Re Aquila, Inc.1  In that case, the Commission was confronted with 

determining whether it would be detrimental to the public interest to permit Aquila, Inc. to 

transfer functional control of its transmission assets to the Midwest ISO.  The Commission 

correctly observed the guidance of the Missouri Supreme Court: 

To prevent injury to the public, in the clashing of private interest with the public 
good in the operation of public utilities, is one of the most important functions of 
Public Service Commissions.  It is not their province to insist that the public shall 
be benefited, as a condition to change of ownership, but their duty is to see that no 
such change shall be made as would work to the public detriment.  ‘In the public 
interest,’ in such cases, can reasonably mean no more than ‘not detrimental to the 
public’.2 (emphasis provided in Commission Report and Order) 

 
10. In applying the Court’s guidance, the Commission clearly stated that it must 

consider “other alternatives” in a transaction such as this. 

7. In deciding whether a proposed transaction is “not detrimental to the public  
interest”, the Commission must consider and decide all the necessary and 
essential  
issues. 
 
8.   One necessary and essential issue the Commission must consider is the lost  
opportunity cost associated with allowing Aquila to join Midwest ISO instead of 
Southwest Power Pool.    
 

                                                           
1 Case No. EO-2008-0046, Report and Order (October 9, 2008) 
2 State ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 400, 335 Mo. 448 
(Mo., 1934), quoting Electrical Public Utilities Co. v. West, 140 Atl. 840, l.c. 844. 
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9. When alternatives with economic impacts are presented, an evaluation of the  
detriments of a particular alternative to the public interest must include 
consideration of the opportunity cost of not pursuing any available alternatives.  
There do not appear to be any Missouri state court cases directly announcing this 
principle, but it is a well-established aspect of Federal administrative law. 
 
10. Missouri’s Western District Court of Appeals has recently held that the 
Commission is not limited to narrowly considering the possible benefits of a 
presented alternative when other alternatives are also important.  In 
Environmental Utilities, LLC v. Public Service Commission, the court upheld the 
Commission’s rejection of a proposed sale of a part of the sewer system of a 
troubled utility, because, while there were benefits to those customers who would 
be served by the purchaser, the benefits of the sale of the entire system would be 
greater, and would be lost if the incomplete transaction were  
allowed to proceed.3 
 

11. The Staff’s posture to the “other alternatives” in the Staff Recommendation is 

entirely dismissive.  In one simple paragraph “Other Available Utilities,” the Staff truncates its 

analysis of other alternatives by concluding that “there is no proposal.”  The Staff 

Recommendation recognized that a new Lake Perry Service Company has been approved by the 

DNR to serve the customers of Port Perry Service Company as a nonprofit water and sewer 

utility entity.  With that information, it was incumbent upon Staff to consider the other 

alternative, not simply dismiss it out of hand.  Commission precedent requires a more robust 

analysis of the alternatives, and the Staff Recommendation should have presented it.   

12. The Association has an alternative that the Commission must consider.  The 

Association’s alternative is attached hereto as Exhibit A, which is an Asset Purchase Agreement 

signed by the newly formed Lake Perry Service Company and delivered to Port Perry Service 

Company on April 4, 2019.   

                                                           
3 In the Matter of the Application of Aquila, Inc., d/b/a Aquila Networks – MPS and Aquila 
Networks – L&P for Authority to Transfer Operational Control of Certain Transmission Assets 
to the Midwest Independent Transmission System Operator, Inc., Case No. EO-2008-0046, 
Report and Order, October 9, 2008, p. 16. 
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13. Neither Lake Perry Service Company nor its proposal to Port Perry Service 

Company are mere speculation.  They are significant and definitive with a solid business plan 

behind them.  The Association has been involved with and close to the operations of Port Perry 

Service Company for years, and the Lake Perry Service Company will draw on the expertise of 

the Association in its service to the customers.  Finally, the Association also has the financial 

commitments of its members to make the proposal work. 

14. The only reason the Lake Perry Service Company has not filed an application to 

acquire the assets of Port Perry Service Company as an alternative to the CRU Application is that 

the Commission rules prohibit the filing of such an application, and CRU has directed Port Perry 

Service Company not to speak to the Association.  In a recent conversation between the 

President of the Association, Richard DeWilde, and the President of Port Perry Service 

Company, Mr. Michael Yamnitz, Mr. Yamnitz told Mr. DeWilde that counsel for CRU had 

directed Mr. Yamnitz not to speak to Mr. DeWilde.  However, the Lake Perry Service Company 

is more than prepared to move forward with its offer. 

REQUEST FOR HEARING 

15. Contrary to Staff’s conclusion that there is no contract being developed, the 

attached Exhibit A is entirely developed, in writing, and signed by the new Lake Perry Service 

Company.  It is definitive and well planned.  Since the Commission rules prohibit the filing of 

the Association’s proposal as an application, and since CRU attorneys have directed Port Perry 

Service Company not to speak to its customers, the Association will provide its proposal to the 

Commission at a hearing to be held in this case, much as Southwest Power Pool was required to 

do in the Aquila case.  The Association suggests that the Commission must consider the Lake 
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Perry Service Company APA as another alternative in determining whether the CRU Application 

is “detrimental to the public interest.”  Therefore, the Association requests a hearing.  

MOTION TO DISMISS 

16. The Association renews its motion to dismiss.  The Association will not rehearse 

once again the various reasons for its motion to dismiss and will simply incorporate its prior 

motion herein for all purposes.  Rather, it will simply point out in addition that the posture of 

Port Perry Service Company, being the seller in this transaction, and yet being controlled by 

CRU (as evidenced by the above-referenced directive from CRU to Port Perry Service 

Company), has put the Association in an untenable position regarding its relationship to its water 

and sewer provider and an untenable position for presenting its proposal to Port Perry Service 

Company and to this Commission.  For these reasons, the Association renews its motion to 

dismiss this case in the absence of Port Perry Service Company being named the applicant. 

WHEREFORE, Lake Perry Lot Owners Association respectfully responds to the Staff 

Recommendation, requests a hearing and an order joining Port Perry Service Company as a party 

and scheduling a prehearing conference or, in the alternative, dismissing the Application.  

      Respectfully submitted, 

        By:  

       David C. Linton, #32198 
       314 Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  jdlinton@reagan.com 

Attorney for Lake Perry Lot Owners 
Association 

 
Filed: June 4, 2019 
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