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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Noranda Aluminum, Inc’s )

Request for Revisions to Union Electric )

Company d/b/a Ameren Missouri’s Large ) Case ND:2D14-0224
Transmission Service Tariff to Decrease its )

Rate for Electric Service

POST-HEARING BRIEF OF THE OFFICE OF THE PUBLIC COUN SEL

COMES NOW the Office of the Public Counsel and estafior its Post-Hearing Brief as
follows:
BACKGROUND

Noranda Aluminum, Inc. (“Noranda”), operator of almminum smelter located in New

Madrid, MO, and a number of individual electric\gee customers of Union Electric Company,
d/b/a Ameren Missouri (“Ameren” or “Ameren Missdiyyifiled a complaint and request for
expedited review with this Commission on FebruaB; 2014 (Doc. No. 1). Within its
complaint, Noranda details a series of facts notsamous dispute, but relevant to the
Commission’s consideration of this matter, inclgdthat Noranda consumes 485 MW of power
annually with a 98% load factor, that Noranda p&¥60 million in base rates and additional
charges to Ameren for an effective rate of $41.44M and that Noranda is one of the largest
employers in Southeast Missouri with a current eygé headcount of 888 full-time equivalent
employees (FTE)I4. at 5-6). Noranda further suggests in its Conmpldnat due to 1) low prices
for aluminum on the London Metals Exchange (LMEjvkich effectively sets the price for
which it can sell aluminum on the global marketnd 2) what it believes is a non-competitive
energy price, Noranda’s future is jeopardizkt)( Accordingly, to address the cost component

of its financial picture, Noranda comes before th@mmission to seek a rate reduction for the
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Large Transmission Service (“LTS”) class, of whidhranda is the only customer in the class,
to a total rate of $30.00/MWHd. at 7). Ameren, as Noranda’s electric servicevider and,
therefore, the Respondent to Noranda’s Complapgpses the request (Doc. No. 51).

The Office of Public Counsel (“Public Counsel” @PC”) has participated in this matter
consistent with its statutory duty to represent amdtect the interests of the public in any
proceeding before this CommissibnMo. Rev. Stat. § 386.710(2), (3) (2000 & Cum. Sip
To that end, OPC’s engagement has been limitedltocacy on those legal and evidentiary
issues that deal with the impact on other rategageNoranda’s request should the Commission
grant the request in whole or in part (Case No.2BT4-0224,passin). At the evidentiary
hearing, OPC articulated its position that the lasither requires nor permits, nor would the
evidence of this case support, raising the rateshefremaining ratepayers as a result of
Noranda'’s request (Tr. Vol. 5, 85:19-91:22). FerttOPC entered into evidence the surrebuttal
testimony of Lena Mantle to discuss the policy edasations the Commission should examine
prior to granting Noranda’s request (Doc. No. 1%8;Vol. 7, 825:16-22). In support of those
positions, OPC offers the following argument.

ARGUMENT

l. A successful customer complaint concerning rates vnot be revenue neutral to the
utility. 2

As a preliminary matter, it is important to noteat Ameren Missouri’'s self-serving

assertions that any relief Noranda secures incéis® must be “revenue neutral” to Ameren are

! various other actors have also participated is thise, including: Staff, the Missouri Retailers
Association (Doc. No. 19), the Consumers’ CountNMassouri (Doc. No. 25), and the Missouri
Industrial Energy Consumers (Doc. No. 18), amomgiat (Doc. No. 52).

2Responds to Issues 1b, 1c, 2, 3, 4, 4d, 4f, 40, 4f(ii) as outlined in the parties’ compromise
List of Issues (Doc. No. 171).



not supported by Missouri law. In fact, the lawlizates the contrary. “We find no statute, rule,
or case supporting the utilities [sic] assertiomeafenue neutrality, i.e., that they have a prgpert
right to a defined level of revenue.Stateex. rel Mo. Gas Energyet al v. Mo. Pub. Serv.
Comm’n,et al, 210 S.W.3d 330, 334-35 (Mo. App. W.D .200604s Energl). Moreover,
Missouri courts have “in no way endorsed or fountteaenue neutrality’ requirement.’d.
Accordingly, “a Commission decision may permissibffect revenue negatively because there
IS no requirement to provide a particular returrrates.” 1d.

Now, stepping back for a moment, it is importantdiesect the nature of Noranda’s
complaint and the statutory authorities it invokepresenting this case. Those authorities bear
examination here, as only the statutes — and negurded and misleading assertions of law and
fact — dictate the scope of the Commission’s autihor this matter.

Section 386.390.1 sets forth the prerequisites dobmitting a complaint to the
Commission when it offers, in pertinent part:

Complaint may be made by...any corporation or persoy petition or complaint

in writing, setting forth any act or thing done omitted to be done by

any...public utility, including any...charge heretofastablished or fixed by or

for any ... public utility in violation, or claimedotbe in violation, of any

provision of law....

Mo. Rev. Stat. § 386.390.1 (2000 & Cum. Supp.).mbdiately, then, this statute does at least
two things relevant to the instant matter. Fitsg statute establishes that where, as here, the
complaint names only a public utility as a partyd amoncerns only the actions of that public
utility and no other actor, it is the public ugliand only the public utility that acts as the
Respondent counter-party to the complaiet,; see also4 CSR 240-2.070(8), (9). Additionally,

the statute establishes that the complaint carrdagght for any charge in violation, or claimed to

be in violation, of the lawld.



As to that second point, Noranda’s complaint esakyiasserts that the rate applicable
for the ratepayer class to which it belongs, th&Iclass, is unjust and unreasonable (Doc. No. 1
at 2-4). Noranda makes this assertion by involgagtion 393.130.1 in its complaint, which

states:

Every...electrical corporation...shall furnish and pdss such service
instrumentalities and facilities as shall be safé adequate and in all respects just
and reasonable. All charges made or demanded by any such...electrical
corporation...for...electricity...or any service rendemdto berendered shall

be just and reasonableand not more than allowed by law or by order ariglen

of the commission.Every unjust or unreasonable chargemade or demanded
for ...electricity...or any such service, or in connecttherewith, or in excess of
that allowed by law or by order or decision of dwenmissions prohibited.

Mo. Rev. Stat. § 393.130.1 (2000 & Cum. Supp.) (easgs added). Further, though not cited in
Noranda’s complaint, section 393.140(5) also opsrab guide the Commission’s ability to
order relief here:

...Whenever the commission shall be of the opinidtera hearing had upon its

own motion or upon complaint, that the rates or charges...are unjust,

unreasonable, unjustly discriminatory or undulyf@rential or in any wise in

violation of any provision of law, the commissionai determine and prescribe

the just and reasonable rates and charges theraafie in force for the service to

be furnished, notwithstanding that a higher rateclosirge has heretofore been

authorized by statute....
Mo. Rev. Stat. § 393.140(5) (2000 & Cum. Supp.)dkasis added). Accordingly, these three
statutes, operatinigp pari materig make clear that the Commission is not requiredidd until
the filing of a traditional rate proceeding to agtew rate for Noranda’s class if it determines the
evidence supports a substantial change in circumossasuch that Noranda currently incurs an
unjust or unreasonable ratAccord Stateex rel.Licata v. Pub. Serv. Comm’829 S.W.2d 515
(Mo. App. W.D. 1992)with Stateex rel. Ozark Border Elec. Coop. v. Pub. Serv. Comrazv
S.w.2d 597 (Mo. App. W.D. 1996) (regarding averrsenéquired to support a claim of

substantial change in circumstance and avoid aerimigsible collateral attack on a prior order).



In determining whether Noranda is entitled to feli@ 386.430 and case law make
abundantly clear that the burden of proof and pism sits with the complainant, Noranda
here, as the party asserting the affirmative. i8e@&86.430 states in pertinent part:

In all...proceedings...the burden of proof shall berugite party adverse to such

commission or seeking to set aside any determimatequirement, direction or

order of said commission, to show by clear andstatiory evidence that the

determination, requirement, direction or orderhef commission complained of is

unreasonable or unlawful as the case may be.
Mo. Rev. Stat. § 386.430 (2000 & Cum. Supplichaelson v. Wolf261 W.W.2d 918, 924 (Mo.
1953); Ag Processing, Inc. v. KCP&L Greater Mo. Ops. (385 S.W.3d 511, 515 (Mo. App.
W.D. 2012) (‘Ag Processing; Stateex rel. Tel-Central of Jefferson City, Inc. v. Pub. Serv.
Comm’n 806 S.W.2d 432, 434 (Mo. App. W.D. 1991).

In this case, Noranda must demonstrate to the Cesiom that the rate applied to it is
unjust or unreasonable. § 393.130.1. Makingshmwing, which would “upset the rate order”
currently in effect is, as Noranda recognizes,ealty burden.”Federal Power Comm’n v. Hope
Nat. Gas Cq.320 U.S. 591, 603 (1944)Hop¢€). Traditionally, Missouri has employed cost-
of-service ratemaking principles to determine whetl rate is just and reasonablé&ee
generally Statex rel.Office of Public Counsel v. Pub. Serv. Comn367 S.W.3d 91 (Mo. App.
S.D. 2012);Stateex rel. Laclede Gas Co. v. Pub. Serv. Comn828 S.W.3d 316 (Mo. App.
W.D. 2010) (‘Laclede Gay. Nevertheless, the Commission is required tal@ate what
constitutes a just and reasonable rate using é@lvant factors.”Stateex rel. Util. Consumers’
Council of Mo., Inc. v. Pub. Serv. Comm&85 S.W.2d 41, 48 (Mo. 1979). Under the just-and
reasonable, all-relevant-factors standard, “ihestesult reached not the method employed which

is controlling.” Hope 320 U.S. at 602. Accordingly, this Commissio@simuch discretion in

determining the theory or method it uses to deteemates.” Stateex rel. Noranda Alum., Inc.,



et al.v. Pub. Serv. Comm'1356 S.W.3d 293, 312 (Mo. App. S.D. 2011) (quotBtgteex rel.
Pub. Counsel v. Pub. Serv. Comm274 S.W.3d 569, 586 (Mo. App. W.D. 2009)N{randa
Alum?).

That discretion, however, is naturally limited byetstate of the record before the
Commission in any given matter. In order for @B@mmission to make a determination as to the
rate to be applied, there must be some evidenbasys to support it. Without such a basis, the
Commission abuses its discretion and risks rengeaim unsupported, arbitrary and capricious
decision. Laclede Gas328 S.W.3d at 318.

In this case, Public Counsel takes no positioroashether Noranda has or has not met
its burden to secure a lower rate. If the Comrnaissietermines Noranda has made a compelling
case for relief, sufficient legal authority existsprovide the relief requested for the LTS class.
Gas Energy210 S.W.3d at 334-35; 88 393.130.1 & 393.140(%)is the impact of Noranda’s
request, and of Ameren Missouri’s response toré@test, that Public Counsel focuses on here.

Noranda denominates its complaint a “rate desigmptaint,” within its complaint it
discusses the concept of revenue neutrality, asghass the rates of the individual complainants
and other ratepayers will raise less if Norandatpuest is granted than if it went out of business
(Doc. No. 1 at 1, 4, 6, 7). The fact Noranda itesethe concept of revenue neutrality into its
complaint may have caused some confusion amongaditees as this matter has progressed.
With considerable respect to Noranda and the opasties, though, these statements are
inconsistent with the legal authority invoked byrBleda to bring its complaint. As a result,
Public Counsel takes them as perhaps well-meawcioggiliatory surplusage, but without any

legal import.



Missouri law does not recognize a “rate design damp” Rather, there is only a
complaint. 8 386.390.1. The law permits a conmalat to contest an unjust or unreasonable
rate. Id and § 393.130.1. The law does not also permittimeplainant to direct how the impact
of its request should be borne by others. Andtsgre is nothing in statute which would permit
automaticallyshifting any rate impact Noranda secures for th& Iclass to any other class of
ratepayef. Further, Public Counsel finds no authority foe proposition that third-party classes
of ratepayers areverrequired to bear the burden of any complainamiguest for relief from an
unjust or unreasonable rate levied by a utilityn the absence of such authority, we are left
examining what the statute actually says and ddé& answer is that, in situations like this one,
the statute creates a binary process in which g@onant contests a utility’s actions, and the
utility then responds and bears the entire burdeang relief ultimately granted.ld. If the
Commission finds a rate is unjust and unreasonéieytility’s revenue is necessarily impacted.
See Gas Energy210 S.W.3d at 334-35. The concept of “revenuatrabty” is entirely
irrelevant to Noranda’s case; it is a canard festday utilities which, unfortunately, has infected
this matter from its inceptionlid.

Public Counsel interprets the gravamen of Norandaimplaint in the following way.
First, the complaint process authorized by stgbetenits Noranda to bring a complaint for any
“act or thing done or omitted to be done...in viadati or claimed to be in violation, of any
provision of law....” § 386.390.1. Next, the lawohibits the application of an unjust or

unreasonable rate to ratepayers. 8 393.130.1andar therefore, utilizes the complaint process

® A reading of Ameren Missouri’s Motion to Dismissthis case suggests the utility might tend
to agree with this point (Doc. No. 50 at 12). Asméren correctly notes in its Motion, the only
Commission precedent for rate design without cotigieof the work leading up to rate design
occurred when the parties have agreed to suchntesdtvia stipulation or some other agreement
(Id. at FN 23).



available to it and alleges the rate applied toLfh§ class is unjust and unreasonable (Doc. No.
1). The effect of Noranda’s request, if grantedavimole or in part, would be a reduction in total
revenue available to the only party Respondentigdase, Ameren Missouri. 8§ 386.390.1. To
support its claims, Noranda offers factual allegadiit believes under the required all-relevant-
factors analysis will entitle it to relief (Doc. Nd, passin). Finally, the law permits this
Commission to order such relief if Noranda meetbitrden. § 393.140(5).

This reading is not to say, however, that Ameresdduri was entirely without recourse
in this proceeding. Ameren could have assertedfffimative defense that it is, in fact, entitled
to the revenue Noranda put at iss&®e4 CSR 240-2.070(9). Nothing prohibited Amerenrfro
pleading and adducing evidence as to revenue eggaint. Under Noranda’s theory of the case
and a just-and-reasonable all-relevant-factorsyarglit was not Noranda’s burden in its case to
prove that Ameren Missouri igot entitled to the revenue it would lose under Noeasd
proposal. In order to avoid bearing the burdeNofanda’s request — by facilitating the case’s
progression to the rate design phase — an affivmakfense was needed from Ameren.

Unlike the instant matter, when a complainant’sotizeof the case relies on cost-of-
service principles to establish an unjust or uroeable rate charged by the utility, as the party
asserting the affirmative of the issue it would the complainant’'s burden to put forward
evidence proving the utility is not entitled to thevenue in question. 8 386.430 (stating the
“burden of proof shall be upon the party adverse..do0 seeking to set aside any
determination...or order of [the] commission”). lock a case, the utility bears no burden
whatsoever. This case is entirely different, thougHere, Noranda’s case does not rely on
traditional cost-of-service ratemaking. And soirheren Missouri desired to protect itself from

the loss of revenue that might result from Norasdaiccess, either as a complete defense to



Noranda’s case or to ensure that the case procdedete design, Ameren bore the burden of
demonstrating entitlement to the revenue at isdtes is so because Ameren alone would have
been asserting the affirmative on that pdiree generally Ag Processjr885 S.W.3d 511.

Of course, if it were pled and proven, Ameren Misge “entitlement” to revenue would
be limited, at most, to that which permits it tocaap prudently-incurred costs and an
opportunity for a fair rate of returnStateex rel. Union Elec. Co. v. Pub. Serv. Comm7%65
S.w.2d 618, 622 (Mo. App. W.D. 1988). Correspogtinany loss of revenue Ameren might
bear in this case would have been limited to that svhich can be removed from its Return on
Equity (ROE) without impacting the fairness of tiage of return it might secure. In a well-pled
case, to take any more from Ameren Missouri withexitlence suggesting substantial changes
to its rate base or other factors could incite lengs claim. However, because Ameren
completely failed to assert an affirmative defersgarding entitlement to revenue, and having
failed to include that point in its Motion to Disssi, its ability to argue a takings claim herein is
foreclosed (Doc. Nos. 50 & 51)See Land Clearance for Redev. Auth. of Kansas Mity,v.
Kansas Univ. Endowment Ass805 S.W.2d 173, 175 (Mo. 199Nteadowbrook Country Club
v. Davis 384 S.W.2d 611, 612 (Mo. 1964).

Even without a pled affirmative defense and despite fact that Ameren Missouri
argued consistently and strenuously throughouirtint case for the continued application of
traditional ratemaking principles, it has done majito use those principles to try to defend itself
from the attack on Ameren’s revenue requiremengrnaht in Noranda’'s complaint (Tpassin).

Instead, and oddly, it used those principles oalgirgue the rate design question, at which point

*The other classes of ratepayers bore absoluteburden to demonstrate, in this case, why their
current rate should remain the sanhd:. § 386.430.



it has a doubtful interest at most in the outcdn#gain, it is not Noranda who must put Ameren
Missouri’'s dis-entitlement to a certain level ofeaue at issue in this matter; that need not as a
matter of law be a part of Noranda’s case, and Ntadas never suggested its theory of the case
was predicated upon traditional cost-of-servicemaking. Accordingly, to protect itself from
any loss of revenue stemming from a successful @nidy Noranda, Ameren was required to
plead entitlement to the revenue as an affirmalefense, and then prove its entitlement to that
level of revenud. Ameren failed in all respects.

To be sure, nothing offered herein by Public Celman be construed as advocating
single-issue ratemaking for Noranda. The quedoranda has posed is: whether, examining
all relevant factors, the rate applied by Amerensdduri to the LTS class is unjust or
unreasonable. In presenting its theory for whyt thaestion should be answered by the
Commission affirmatively, Noranda has offered aietgrof issues impacting the justness and
reasonableness of the rate, including but not déichito: competitive electric rates secured
nationally by other aluminum smelters (Ex. 7HC, dair Testimony of Henry Fayne, Sched.
HWF-1HC); depressed LME aluminum pricing (Doc. Nloat 5-6); Ameren Missouri’'s off-

system sales revenue potentidd. (at 4, 6); and Noranda’s overall liquidity and dncial

® In this case, rate design only becomes an issljetiife Commission decides to grant the LTS
class some rate relief, and 2) the Commission chetexs the law permits and the evidence
supports reallocating any required revenue to theraate-paying classes. As to the first issue,
again, Public Counsel has no position. On thersgssue, for the reasons explained in this
Brief, the law does not so permit, and even iiigk, dhe evidence does not support such a
reallocation.

® Ameren Missouri effectively concedes that reverageiirement must be at issue in this matter

as a predicate to rate design when, in its MotioDismiss, it protests Noranda’s putative lack of
pleading on that point (Doc. No. 50 at 7).
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condition (d. at 6-7)’ These are among the issues Noranda seeks the i€siomto consider
when determining the justness and reasonablenegts ohte, and Ameren Missouri ably
responded to these issues. But Ameren has not thenene thing that might protect it from
bearing the burden of any relief the Commissionhigyant in this case, and that is plead and
prove entitlement to its existing level of revefiue.

II. Any reduced rate afforded to the LTS class can andhould be accompanied with
pre-conditions attending the availability of the nev rate.’

“The legislature, in its wisdom, has given the Cassion jurisdiction only over investor-
owned utilities....” Love 1979 Partners v. Pub. Serv. Comn7d5 S.w.2d 482, 489 (Mo.
1986). Within that ambit, however, the Commissanjoys broad authority. 88§ 393.130.1 &
393.140(5). And consistent with that authority, t@®@mmission has in several instances
approved Economic Development Riders (EDRs) anidf tsineets in the past which impose
conditions on the availability of a reduced rateéotain customers.

For instance, in small gas Case No. GR-2009-0#34, Commission approved a rate
schedule creating a Large Volume Flexible Rate Jpartation Service (LVFRT) tariff

permitting The Empire District Gas Co. to reducardges for transportation service in order to

" Recall the LTS class of ratepayers was createcifggadly for Noranda, with Ameren’s
agreement, and Noranda is the only Ameren custaritiein the class, making company-specific
allegations and facts entirely appropriate in otdetetermine whether the rate applied to the
entire class — of one — is unjust and unreasondb#se No. EA-2005-0180, Order Approving
Stipulation and Agreement (March 10, 2005).

8 Perhaps because Ameren canr@geCase No. EC-2014-0023.

® Responds to Issue 4g as outlined in the partieapcomise List of Issues (Doc. No 171). For
any issue untreated in this Post-Hearing Brief lieu®ounsel adopts and incorporates by
reference as if fully set forth herein its positesto that issue as detailed in Public Counsel's
Statement of Positions and as submitted in testynaoil cross-examination (Doc. No. 180; Ex.
300; Tr. Vol. 7, 824:16-837:12).
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retain or add customers who have demonstratedtiibgthave a feasible alternative to natural
gas. Empire District Gas Co., P.S.C. Mo. No. 2Revised Sheet Nos. 39-42 (April 1, 2010).
Further, the Commission approved qualificationgrentariff sheet indicating:

Such reductions will only be permitted if...they a@cessary to retain or expand

services to an existing customer, to re-estabkshice to a previous Customer, or

to attract new Customers and the Customer exeautegitten contract for

Transportation Service.

The Company may reduce its maximum transportati@rge on a case-by-case

basis only after the Customer demonstrates to thrapany’s satisfaction that it

meets one or more of the criteria required to rexeervice under the LVFRT

rate.
Id. at 39. In the large gas context, the Commisajgoroved an EDR for Missouri Gas Energy
(“MGE”") which imposed several rate incentive proerss for ratepayers who qualified as Large
Volume customers under the Company’s contract sebedule. Missouri Gas Energy, P.S.C.
Mo. No. 1, ' Revised Sheet Nos. 72-73 (September 2, 1998)ir@ati§heet No 74 (February 1,
1994). Similar EDRs exist in both the small elecand large electric areas as we8eeThe
Empire District Elec. Co., P.S.C. Mo. 5, Sec. digal Sheet Nos. 22-22b (February 28, 2013);
Kansas City Power & Light Co., P.S.C. Mo. 7, Orgi®heet Nos. 32E-32I (October 19, 2013).

Of particular note, in Case No. WT-2004-0192 thisnnission considered and
approved a request by Missouri-American Water ttereinto a Special Service Contract
pursuant to a then newly-approved EDR in order ibce Premium Pork, LLC, to build a
600,000 square feet $130 million pork-processing lamadquarters facility in a derelict area of
St. Joseph, which ultimately was predicted to e@eater 1,000 full-time, permanent jobs. Case
No. WT-2004-0192, Order Concerning Agreement andff§a Application to Intervene, and
Motions to Suspend Tariffs, p. 7 (November 20, 300&®/nder the terms of the EDR, the

preferred rate it authorized was available onlycéotain industrial or commercial customers
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with: 1) a load factor equal to or exceeding 55%difting demand for the facility of at least .5%
of the total district consumption; and 3) the d@abf new permanent jobs of at least .1% of the
total population of the district service territony, at least 50 jobs, whichever is lowdd. at 3.
Moreover, the EDR required Commission approvaldach Special Service Contract the utility
desired to enter into in order to ensure the Comioriswas satisfied as to the necessity for the
reduced rateld. at 4-6.

Further, Ameren Missouri itself has in effect dabDAEpermitting it to offer reduced rates
to certain customerS. Union Electric Co., Mo. P.S.C. Schedule No. 6igibal Sheet Nos. 86-
87.5 (June 30, 2013). Notably, the rider includedaw-back provision wherein any discounts
provided to the electric customer who receiveddaced rate under the EDR would be required
to repay those discounts to the utility if the oasér failed to fulfill the entire term of the Spaici
Service Contract it entered into with Amerdd. at 86.1.

In the instant case, in order for any reductionthe LTS rate for “economic
development” or “load retention” purposes to bet jasd reasonable, that reduction must be
accompanied with a Commission requirement that Amedraft an amended EDR with
conditions similar to what has been found in EDRgraved by the Commission in other
contexts. To that end, Public Counsel has suggdete broad principles which should guide
the conditions to be imposed in order for Norandaatcess a reduced rate for energy: 1)
continued employment levels at the smelter; 2) gu@ed amounts of additional capital

investments in the smelter; 3) strategies thatepves liquidity and the smelter's ability to

®The LTS class does not qualify for consideratiodermrAmeren Missouri’'s EDR as currently
in effect, nor would Noranda’s request fall withis parameters in any event.
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continue to operate; and 4) mechanisms for rettitheovalue of the discount provided (Ex. 300
at 2).

As to the first proposed condition, Noranda’s CEP Smith has already agreed, under
oath, to guarantee employment of 888 FTE (emplogeesntractors) at its New Madrid smelter
for the duration any preferential rate would besffect (Tr. Vol 7, pp. 629:25-630:5). This is a
powerful and substantial commitment on the paflofanda’s management. The Commission
has the authority, and has used that authorityheénpast, to impose employment conditions in
order to access reduced utility rateSeeCase No. WT-2004-0192. The Commission should
take Noranda up on its offer, and as a conditioarof relief the Commission may grant herein,
require Ameren to develop an EDR for Commissionreygd consistent with CEO Smith’s
commitment. However, the Commission should alsofugther, and require that in order to
access a reduced rate, no involuntary layoffs fieencurrent level of FTE directly employed by
Noranda may occur. Such a requirement has beeosedpsuccessfully on aluminum smelters
in other states confronting similar situations (E¥C, 6-8; Ex. 103, Rebuttal Testimony of
Terry Jerrett, p. 16).

Addressing the second proposed condition, CEOlSstatted that Noranda “will commit
to spend a total of $350 million in capital expaendk dedicated solely to the New Madrid
facility” over the life of the reduced rate (Tr. Mo/, 630:9-11). The fact that Noranda’'s
management has begun to engage on this point mriam. However, Smith’s testimony is that
“sustaining capital’ requirements — that capitaiahhis needed to keep current operations going
— total approximately $35 million annually (Tr. Vd, 206:25-207:4). Accordingly, Smith’s
commitment is only to that level of capital expdénde that Noranda would have to make in any

event just to keep operating. Further, CEO Smitbimmitment is actually less than that in real

14



terms because he admits that the $350 million &gsinot adjusted for inflation over the 10-year

term of Noranda’s proposal (Tr. Vol. 7, 633:5-11)his Commission should require as a

condition for Noranda to access a reduced elecatie that Ameren Missouri submit an EDR

revision to it for approval which includes a minimcapital expenditure rate negotiated between
Staff, Public Counsel, Ameren and Noranda. Impmsiof such a condition, an act which Public

Counsel recognizes should not be taken lightlgoissistent with the size of Noranda’s request,
the impact Noranda has on the people of Southe&stoMri, and past practice in other states
confronting similar situations with aluminum smelkémergy pricing (Ex. 103, p. 16).

As to Public Counsel’s third proposed conditiodisallowing access to a reduced rate if
the Company engages in any program to remit casshaoeholders, CEO Smith recognizes
Noranda’s history with regard to cash-extractingcsg@ dividends paid to ownership (Tr. Vol. 5,
213:3-16). Further, CEO Smith states Noranda dyrdaas in place in its debt covenants
restrictions on regular and special dividends Wol. 5, 213:17-214:1). But then, in somewhat
contradictory fashion, CEO Smith suggests this C@sion should not impose similar
restrictions as a condition on accessing a reduseergy rate because “publicly-traded
companies [need] to provide a return to their itmesPeople aren’t going to invest unless you
provide a return.” (Tr. Vol. 5, 215:19-21). CEO f#mgoes so far as to state a restriction on
dividends and share buyback programs would be “Hantgethat | think would be very, very
difficult for us to do” voluntarily (Tr. Vol. 5, 28:24-25). Indeed, in Noranda’s later proposal to
the Commission on terms and conditions it woulduatdrily agree to if the company received
the relief requested, CEO Smith does not addresslitndend issue at all (Tr. Vol. 7, 634:17-

22).
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But what Noranda seeks here is a form of corpofia@nce every bit as liquidity-
enhancing to its financials as a capital infusiamnt a new shareholder or a cash infusion from a
lender. It strains credulity, then, to suggest tha interests of the party which bears the burden
of Noranda’s request, either Ameren Missouri (aBlielCounsel suggests) or the ratepayers (as
Ameren suggests), should not be protected by thrarission through the imposition of terms
and conditions which Noranda itself recognizes raxgtinely agreed to in the free market as
conditions of equity and debt finance. Norandausthmot be allowed to access a substantially
reduced electric rate secured on the backs ofretheren or the ratepayers, while at the same
time sending “excess” cash to shareholders, pé#atigugiven its history in this regard.
Accordingly, this Commission should require that &en Missouri submit an EDR tariff
revision to it for approval which includes termsolpibiting both the enlargement of existing
dividend payments to shareholders, as well asriptementation of special dividends or share
buyback programs, in order for an LTS class custoibaeceive a reduced rate for electric
service.

Similarly, Public Counsel’s fourth proposed coraliti concerning enforcement and other
mechanisms to return the value Noranda receivds toaihe financing party, is unaddressed by
Noranda’s proposal (Tr. 634:23-635:2). As notedvalh) Ameren Missouri's current EDR
contains a claw-back provision for failure to cognplith the terms of the Special Service
Contract it enters into with a customer receivingage under that tariff. Union Electric Co.,
Schedule No. 6 at 86.1. At a minimum, the Comnaisshould require Ameren to maintain and
amend its claw-back provision to apply to any realicate Noranda may secure in this case.
Further, because the case for providing Noranda relief rests squarely on the state of

Noranda’s financials, the Commission also shougfuire Ameren Missouri to submit an EDR
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for approval containing a mechanism that would tres¢es incrementally for customers
receiving the reduced rate as the customer’s regdiinancial condition improves. This
mechanism should contemplate returning Noranda tiwes to the non-reduced, standard rate
for the LTS class and should further provide fas, Moranda’s financials might support, a
“premium rate” above the standard rate for the ICl&s in order to return the dollar value, on
an inflation-adjusted basis, previously provided\mranda via discount rates back to the party
that bore the burden of providing it.
CONCLUSION

Noranda’'s request for rate relief is not predicatd traditional cost-of-service
ratemaking principles. If successful in whole wrpart, Noranda’s request necessarily impacts
Ameren Missouri’'s revenue. When Ameren Missoutletato plead and prove an affirmative
defense that it is legally entitled to its currdevel of revenue, it failed to take the steps
necessary in this case to avoid bearing the buofi¢hat revenue reduction. Accordingly, the
only rate which may be changed in this case igdteeapplicable to the LTS class. Rate design
for the other classes cannot proceed based oretlmedr before the Commission. Ultimately,
Ameren Missouri failed to raise any potential tgjdgrclaim, meritorious or not, in its Answer or
within its Motion to Dismiss, and so, it is now éatosed from doing so.

If the Commission grants Noranda any rate reliee Commission should require

amendments to Ameren Missouri’'s EDR consistent \pithvisions requiring: maintenance of

' With mixed results, other jurisdictions have attégato tie the level of rate reduction to the
LME aluminum price (Ex. 7HC at 6-8; Ex. 103 at 1@)stead, tying the level of rate reduction
to Noranda’s financial conditions will improve thikelihood that this arrangement will be
successful in that it will permit a broader reviefithe state of Noranda’s financial condition and
not limit the factors for continued rate relief o effect, just the operating revenue line of
Noranda’s financial statements.
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employee headcount; minimum levels of capital itwesnt in the New Madrid smelter;
prohibitions on liquidity-reducing cash distribut®to shareholders; and mechanisms facilitating
the return of the value Noranda is receiving ainencial condition improves.

Respectfully submitted,

/s/ Dustin J. Allison

DUSTIN J. ALLISON
Acting Public Counsel
Missouri Bar Number 54013

Office of the Public Counsel
PO Box 2230

Jefferson City, MO 65102
(573) 751-4857

(573) 751-5562 FAX
Dustin.Allison@ded.mo.gov
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