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Before the Public Service Commission

of the State of Missouri

	In the Matter of the Application by 

Aquila, Inc. for Authority to Assign, 

Transfer, Mortgage or Encumber Its Franchise, Works or System.
	))))
	Case No. EF-2003-0465


REPLY BRIEF OF THE STAFF

The other parties in this case have raised matters that warrant response.  Although the Staff found it necessary, or appropriate, to repeat arguments made in its initial brief, it has made an effort to limit the extent to which it restates such arguments.

I. LEGAL ISSUES

A. STANDARD OF REVIEW

The standard of review is an important issue in this case and the Staff has continued in its efforts to find additional guidance for the Commission.  Following is a quote from this Commission’s 1983 decision in Re Terre Du Lac Utilities Corp. (hereinafter referred to as Terre Du Lac Utilities) that the Staff recently identified:

The proposed issuance of the security agreement to CIT Corporation constitutes the encumbrance of the Company’s entire system for the purpose of guaranteeing the obligation of an affiliated corporation.  The affiliated corporation is not a utility subject to the jurisdiction of the Commission.  The guaranteeing of that obligation is not the proper purpose of utility assets and serves no beneficial purposes as far as the utility’s ratepayers are concerned.
 

The Staff has not waited until this reply brief to cite Terre Du Lac Utilities so as to deprive Aquila an opportunity to respond the Staff’s citation of this Commission decision.  Certainly, if Aquila is aware of this case, it has chosen not to address it.

In Case No. WF-82-159, Terre Du Lac Utilities Corporation (Company) filed an application seeking, among other things, retroactive approval of the issuance of a security agreement pledging all of the assets of the Company as collateral for a loan from CIT Corporation to Terre Du Lac, Inc. (Developer).  As a result of financial problems, both the Company and the Developer were involved in a Chapter 11 bankruptcy proceeding in 1975.  The capital stock of the Company and the Developer was acquired in the bankruptcy proceeding by Purchasers, which had not previously been involved in the ownership or operation of either the Company or the Developer.

The Purchasers assumed an existing loan from CIT Corporation to the Developer.  The Purchasers borrowed an additional sum of money.  One of the requirements of CIT was that the Company execute a security agreement encumbering its entire system to guarantee payment of the obligation of the Developer.  The Purchasers were unaware that such action required the approval of the Commission and only subsequently, several years later, in Case No. WF-82-159, did they seek the Commission’s approval.  The Staff opposed the Company’s request for retroactive approval of the security agreement encumbering the Company’s entire system to guarantee payment of the obligation of the Developer. 


The Commission concluded that section 393.190 requires a water corporation or a sewer corporation to secure prior approval to mortgage or encumber a whole or part of its system.
  The Commission denied the Company’s request for this specific approval, stating as its reason in its Report And Order the paragraph quoted above in the initial paragraph of this reply brief.
  Apparently, Aquila is not aware of this case because Aquila states at page 4 of its initial brief that to Aquila’s knowledge the Commission has never before disapproved an application filed pursuant to section 393.190.1.    

At page 2 of its initial brief, Aquila, without citation, states that “[t]he specific issue presented in this case is whether granting the relief sought by Aquila will cause a direct and present detriment to the public interest.”  Possibly Aquila does not cite authority for this statement because of the context in which this purported standard is found in Re Missouri-American Water Company
 (hereinafter referred to as Missouri-American); a context which is not open to the Commission after the Missouri Supreme Court’s October 28, 2003 opinion State ex rel. AG Processing v. Public Service Commission, Case No. SC85352 (hereinafter referred to as AG Processing).  The Commission’s characterization of the legal standard in Missouri-American as requiring a direct and present public detriment permitted the Commission to put off until a later rate case the determination of whether it would allow the utility to recover an acquisition premium.  The rationale recently found unreasonable by the Missouri Supreme Court in the AG Processing case envelops the standard articulated by the Commission in the Missouri-American case: 

The matter of the acquisition adjustment is also not properly before the Commission in this case.  That is a matter for a rate case, as the Applicants point out.  This is not a rate case.  Therefore, the Commission will not address the matter of the acquisition premium in this case.  [Citation omitted.]    

The only purported public detriment that any party has identified is the possibility of a future attempt to recover the acquisition premium from ratepayers.  The Commission reads State ex rel. City of St. Louis v. Public Service Commission, supra, 335 Mo. at 459, 73 S.W.2d at 400, to require a direct and present public detriment.  The acquisition premium, which MAWC may seek to recover from ratepayers in a rate case yet to be filed, is not a present detriment. . . .  
  


The Commission does not repeat this language about “a direct and present public detriment” in either its Report And Order in the UtiliCorp United, Inc. (UtiliCorp) – St. Joseph Light & Power Co. (SJLP) merger case
 or in its Report And Order in the UtiliCorp – Empire District Electric Co. (EDE) merger case
, both of which, like the Missouri-American decision, were issued by the Commission in 2000, but after the Missouri-American decision.

At page 3 of its initial brief, Aquila does cite to the Commission’s Missouri-American decision for its contention that the parties opposing Commission authorization of the transaction requested by Aquila “are obliged to present ‘compelling evidence’ of a ‘direct and present public detriment.’”  Of course, Aquila does not note that the Commission stated in its Report And Order in the Missouri-American case that in the past in considering the legal standard required by State ex rel. City of St. Louis v. Public Service Commission
 and State ex rel Fee Fee Trunk Sewer, Inc. v. Litz
 the Commission has considered such factors as “the applicant’s general financial health and ability to absorb the proposed transaction.”
  This language about considering such factors as “the applicant’s general financial health and ability to absorb the proposed transaction” appears twice, at pages 5 and 34, in the slip copy of the Commission’s October 9, 2001 Report And Order in Case No. GM-2001-585, In the matter of the Joint Application of Gateway Pipeline Company, Inc., Missouri Gas Company and Missouri Pipeline Company and the Acquisition by Gateway Pipeline Company of the Outstanding Shares of UtiliCorp Pipeline Systems, Inc., which is cited at page 4 of Aquila’s initial brief in the instant case.

Aquila appears to be proposing a new standard for section 393.190.1 when it states at page 4 of its initial brief that to the Company’s knowledge the Commission has never before disapproved an application filed pursuant to section 393.190.1.  The new standard being proposed by Aquila is “Aquila’s awareness of whether the Commission has ever before disapproved an application filed pursuant to section 393.190.1.”  Fortunately, that of course is not the standard.  The Staff notes again that, to the Staff’s knowledge, the Commission has never before been asked to approve a transaction literally based on the fact situation submitted by Aquila.  So, the Commission has not previously had the opportunity to disapprove an application based on the same fact situation as that which Aquila presents in the instant proceeding.

Given Aquila’s approach in its initial brief, the Staff will relate a case where the Commission did not abdicate its authority to utility management and blithely approve a request of St. Joseph Light & Power Company (SJLP) for interim rater relief: Re St. Joseph Light & Power Co.
    On March 4, 1977 in Case No. ER-77-93, the Commission approved emergency/interim rate relief for SJLP contingent upon SJLP entering into a binding agreement disposing of 57 to 67 megawatts (MWs) of its 157 MW entitlement to Iatan generating unit capacity.  (Iatan was a 630 MW base load, coal fired generating unit under construction as a joint project of Kansas City Power & Light Company and SJLP.)  

On November 16, 1976, SJLP initiated Case No. ER-77-93 by filing with the Commission an application for emergency/interim rate relief with revised tariff sheets designed to increase revenues by approximately $2.5 million on an annual basis.
  SJLP contended that without emergency/interim rate relief, it would default on the Iatan project because no other alternatives for meeting its construction commitments were available.  SJLP further contended that default on Iatan would jeopardize its ability to provide adequate service, which would compromise SJLP’s status as an independent electric utility and possibly require SJLP to merge with a larger electric utility.  The Commission stated that “the pivotal issue in this case is Company’s need for the additional generating capacity which Iatan will provide and the secondary issue is how will Company finance its participation in Iatan with or without the emergency rate relief requested in this case.”
   

The Commission found that appropriate cost/benefit economic analysis indicated that SJLP should postpone completion of Iatan for at least one year from its planned in service date of 1980.  But the Commission also found that (1) SJLP was the junior partner of KCPL, (2) regarding KCPL, no great savings would result from bringing Iatan on line in 1981 over 1980 and (3) SJLP had no authority to postpone the completion of Iatan for one or more years.  As a consequence of this analysis, the Commission held that SJLP should reduce its permanent participation in Iatan by between 57 and 67 MWs to a maximum of 100 MWs.
  

The Commission authorized emergency/interim rate relief in the amount of an increase of annual gross electric revenues of $1.3 million, exclusive of gross receipts and franchise taxes, pending resolution of its pending permanent rate increase case on the basis that the “Company’s financial integrity and credit worthiness will be impaired to the extent that the capital necessary for the provision of safe and adequate service cannot be raised.”
  The Commission went on to state that it could not ignore the extreme financial burden which full participation in the Iatan project placed on SJLP and its customers.  Therefore, the Commission conditioned its authorization of emergency/interim rate relief on the refunding of the emergency/interim rate relief to SJLP’s customers if:

(1) SJLP’s return on common equity exceeds 13.5% during the period that the emergency/interim rates are in effect;

(2) SJLP does not submit to the Commission documentary evidence that SJLP has entered into a binding agreement disposing of 57 to 67 MWs of its Iatan entitlement by the effective date of the final Report And Order issued in connection with SJLP’s permanent rate case, ER-77-107; and

(3) The interim rates authorized by the Commission are found by the Commission in the permanent rate case to be unreasonable.


On June 3, 1977 KCPL and SJLP executed an amending supplement to their Iatan Memorandum of Understanding, which adjusted their ownership interests in Iatan upon authorization by the Commission.  By a joint application filed July 26, 1977 in Case No. EO-78-12, KCPL and SJLP sought approval of the proposed adjustment to their ownership interests in Iatan as follows: 

Class of Property
From:
To:


Ownership Interests

Ownership Interests




KCPL
SJLP
KCPL
SJLP


Site

93.75%
6.25%
96.25%
3.75%

Common Facilities

75%
25%
85%
15%

Iatan Unit #1
75%
25%
85%
15%



On August 22, 1977 in Case No. EO-78-12, the Commission authorized KCPL and SJLP to adjust their ownership interests in Iatan as requested and as reflected in the First Supplement to their Iatan Memorandum of Understanding.  The Commission concluded that “the authority sought is in the public interest in that it permits SJLP, within the time dictated, to divest itself of a portion of its entitlement at Iatan in compliance with the Commission’s order in Case No. ER-77-93.”

Aquila asserts at pages 4 to 6 of its initial brief that the oversight of the Commission under section 393.190.1 is very limited.  In a decision issued soon after the Public Service Commission Act became law in 1913, the Missouri Supreme Court, in State on inf. Barker ex rel. Kansas City v. Kansas City Gas Co.
 commented on the scope of the Public Service Commission Act as follows: 

That act is an elaborate law bottomed on the police power.  It evidences a public policy hammered out on the anvil of public discussion.  It apparently recognizes certain generally accepted economic principles and conditions, to wit:  That a public utility (like gas, water, car service, etc.) is in its nature a monopoly; that competition is inadequate to protect the public, and, if it exists, is likely to become an economic waste; that state regulation takes the place of and stands for competition; that such regulation, to command respect from patron or utility owner, must be in the name of the overlord, the state, and, to be effective, must possess the power of intelligent visitation and the plenary supervision of every business feature to be finally (however invisible) reflected in rates and quality of service.  It recognizes that every expenditure, every dereliction, every share of stock, or bond, or note issued as surely is finally reflected in rates and quality of service to the public, as does the moisture which arises in the atmosphere finally descend in rain upon the just and unjust willy nilly.

In State ex rel. Electric Co. of Mo. v. Atkinson
 the Missouri Supreme Court noted that “protection of the public” is the “spirit “ of the Public Service Commission Act: 

. . . Let it be conceded that the act establishing the Public Service Commission, defining its powers and prescribing its duties, is indicative of a policy designed, in every proper case, to substitute regulated monopoly for destructive competition.  The spirit of this policy is the protection of the public.  The protection given the utility is incidental. . . . 

The Missouri Supreme Court in State ex rel. Chicago, Rock Island & Pacific R.R. Co. v. Public Service Commission
 stated that the Commission’s supervision of public utilities in Missouri is referable to the police power of the state, is continuing, reaches every phase of the operation of any utility and is subject to change in the public interest as the Commission determines in its discretion: 

. . . The public service commission is essentially an agency of the Legislature and its powers are referable to the police power of the state.  It is a fact-finding body, exclusively entrusted and charged by the Legislature to deal with and determine the specialized problems arising out of the operation of public utilities.  It has a staff of technical and professional experts to aid it in the accomplishment of its statutory powers.  Its supervision of the public utilities of this state is a continuing one and its orders and directives with regard to any phase of the operation of any utility are always subject to change to meet changing conditions, as the commission, in its discretion, may deem to be in the public interest. . .  

B. Access to Courts for Review of Commission Actions

Having brought to the Commission’s attention additional matters bearing on the standard of review, the Staff now comments on a few matters addressed in the joint initial brief of the Office of the Public Counsel (OPC), the State of Missouri through the Attorney General (AG), and Sedalia Industrial Energy Users’ Association Group and AG Processing Inc. (SIEUA/AGP).  At page 12 of their joint initial brief, OPC-AG-SIEUA/AGP state “[a] brief review of the relevant dates surrounding the Aquila [UtiliCorp]/SJLP ‘merger’ is instructive” and on page 13 of their joint brief they identify events with the dates they occurred.  The list of events provided on page 13 does not show that on December 21, 2000 UitliCorp filed adoption notices in tariff sheet form whereby UtiliCorp adopted the tariffs, schedules, rules and regulations of SJLP on file with and approved by the Commission.  The list of events provided on page 13 also does not show that on December 22, 2000, UtiliCorp filed a Motion For Expedited Treatment requesting that the Commission process approval of the adoption notices on an expedited basis and allow the tariff sheets to become effective on December 30, 2000, because the closing date for the merger between UtiliCorp and SJLP was December 29, 2000 and UtiliCorp would assume the SJLP gas, electric and steam operations as of December 30, 2000.  Finally, the list of events provided does not show that on December 28, 2000, the Commission issued an Order Approving Tariffs authorizing the tariffs to go into effect on December 30, 2000.   


At page 15 of the joint initial brief of OPC-AG-SIEUA/AGP appears the statement that “Section 386.510 RSMo denies access to the Courts and judicial review until the administrative decision is final.”  The Staff notes that Missouri courts have found that there is access to the courts by extraordinary writ respecting actions taken, or not taken, by the Commission.
  The Staff will set out in some detail below the extraordinary writ successfully sought by Southwestern Bell Telephone Company (SWBT) in 1989 regarding a $101 million rate reduction ordered by the Commission, after the Commission held evidentiary hearings respecting an excess earnings complaint case
 against SWBT filed by the Staff.  The Commission issued its Report And Order on June 20, 1989 with an effective date of July 1, 1989, directing that SWBT file for approval of the Commission tariffs designed to implement the revenue reduction and rate design as described in the Report And Order and that the tariffs were to be effective for service rendered on and after July 1, 1989.
  

On June 23, 1989, SWBT filed its Application For Rehearing and Motion To Stay Or Postpone Report And Order.  On June 30, 1989, the Commission issued an Order denying SWBT’s Motion To Stay Or Postpone Report And Order.  The Commission stated in its June 30, 1989 Order that it would consider Motions For Rehearing on an expedited basis.  On June 30, 1989, SWBT filed in Cole County Circuit Court a Petition For Writ Of Prohibition, Or, In The Alternative, For Mandamus And For Injunctive Relief.  On June 30, 1989 in Case No. CV189-740cc, the Court issued a Temporary Restraining Order (TRO) and made said Order effective until July 17, 1989, or until further order of the Court based on the parties’ representations concerning when the Commission would rule on SWBT’s Application For Rehearing.  The Court also scheduled a hearing for July 17, 1989 upon SWBT’s Motion For Preliminary Injunction.  On July 14, 1989, SWBT’s Application For Rehearing was still pending before the Commission.  The Court issued an Order on July 14, 1989 continuing in full force and effect the Court’s TRO it had granted on June 30, 1989.  The Court’s July 14, 1989 Order stated that SWBT’s Motion For Preliminary Injunction would be set for hearing later.

On July 21, 1989, the Commission issued an Order Concerning Rehearing And Correction Order in which it denied all applications for rehearing.  On that same date, SWBT filed with the Cole County Circuit Court a Petition For Writ Of Review And For Stay.  On August 11, 1989, a hearing was held by the Court, pursuant to Section 386.520, on SWBT’s petition for stay.  On September 5, 1989, the Court issued its Order Granting Stay.
  

Regarding the legal argument in the joint initial brief of OPC-AG-SIEUA/AGP on the effect of the Missouri Supreme Court’s decision in State ex rel. AG Processing, Inc. v. Public Service Commission (AG Processing), the Staff first notes that the Missouri Supreme Court reversed and remanded for the Commission “to reconsider the totality of all of the necessary evidence to evaluate the reasonableness of a decision to approve a merger between UtiliCorp and SJLP.”
  (Emphasis supplied).  The Court also clearly stated in an earlier portion of its October 28, 2003 Opinion that the Commission’s decision was lawful:

. . . Section 393.190.1, requiring the issuance of a merger approval order from the PSC, provides the lawful authority for the PSC’s decision.12   Having found the PSC’s decision to be lawful, the Court must examine its reasonableness.  Reasonableness turns on the standard used to evaluate a merger subject to approval by the PSC, which is whether or not the merger would be ‘detrimental to the public.’13 
12  Sections 386.040 & 393.190; Atmos, 103 S.W.3d at 756.

13 City of St. Louis, 73 S.W.2d at 400; 4 CSR 240-2.060(7)(D) & (8)(D) effective April 30, 2000 through April 29, 2003; and 4 CSR 240-3.115 effective since April 30, 2003.

Next, the Staff notes the Western District Court of Appeals’ decision in State ex rel. Intercon Gas, Inc. v. Public Serv. Commission.
  Said case was an appeal of the Commission’s determinations regarding applications for certificates of public convenience and necessity filed by various entities to construct, own, operate and maintain intrastate natural gas pipelines and in one instance to also operate a local gas distribution company.  Missouri Gas Company (MoGas) and Intercon Gas, Inc. (Intercon) filed competing proposals to serve from Sullivan to Fort Leonard Wood, Missourui.  The Commission awarded certificates of public convenience and necessity to all of the applicants except Intercon.  MoGas filed a motion to dismiss Intercon’s appeal as moot because the MoGas pipeline from Sullivan to Ft. Leonard Wood was completed during the pendency of the appeal.  The Western District Court of Appeals held that Intercon’s appeal was not rendered moot by MoGas’ completion of the pipeline pending appeal and MoGas’ completion of the project under authority of the Commission, which on appeal if set aside, could be taken into consideration by the Commission on remand as a relevant circumstance:

As reflected in State ex rel. Consumers Public Service Co., if the PSC order authorizing the certificate to MoGas is determined to be invalid, it can be ordered to be set aside and the cause remanded to the PSC.  If upon remand MoGas was not successful in obtaining authority to operate its pipeline, the PSC would have authority to seek to enjoin its operation.  Public Serv. Comm'n v. Kansas City Power & Light Co., 325 Mo. 1217, 31 S.W.2d 67 (Mo. banc 1930).  However, this is not to say that the completion of the project, under authority of the PSC that is later set aside on appeal, cannot be taken into consideration in determining the public interest in the event of remand.  Orders of the PSC are made on the basis of the public interest.  State ex rel. Consumers Pub. Serv. Co., 180 S.W.2d at 44.   The PSC would be entitled to consider any relevant circumstance.

Intercon's appeal is not rendered moot by MoGas having completed its pipeline pending appeal.

Finally, in considering the joint initial brief of OPC-AG-SIEUA/AGP, the Staff notes that the Staff has filed, in consolidated Case Nos. ER-2004-0034 and HR-2004-0024 and also in Case No. GR-2004-0072, Motions For Prehearing Conference for the parties to those cases to formally meet to address the effect, if any, of the Missouri Supreme Court’s AG Processing decision.  The Commission will likely want to consider the effect of any decision that it might make in the instant case, regarding the effect of AG Processing, on what it might decide is the effect of AG Processing on Aquila’s three pending rate increase cases.  

II. RESPONSES TO SPECIFIC ARGUMENTS MADE BY AQUILA

Having addressed decisions bearing on the standard of review and raised to the Commission’s attention decisions bearing on legal issues raised by the other parties in this case, the Staff now turns to specific points that Aquila raises in its initial brief.  Aquila states that its request for authority to encumber its Missouri utility assets as collateral for the three-year term loan “still meets meaningful business objectives of Aquila.”
  First, Aquila states that it is significant that the term loan contractually obligates it to pursue the request.  Aquila’s Chief Financial Officer and Senior Vice-President testified that, by the actions that Aquila has taken in this case, it has met that contractual obligation.
  The Staff agrees with their assessments.  Moreover, to secure the full $430 million, the obligation exists only until Aquila subjects U.S. utility assets valued at $718.1 million or more as collateral for the loan.
  Aquila already has authority sufficient to end this obligation
 and likely has already done so.

Second, Aquila again raises its “fairness” argument that it made during the hearing, i.e., that it is only “fair” that utility assets support utility working capital needs.  Staff has fully addressed that argument in part V of its initial brief, particularly at pages 22 to 25 where the Staff, among other things, points out that the largest contributor to Aquila’s purported peak day working capital needs is its Minnesota utility operations, but that the Minnesota Commission has rejected Aquila’s request for authority to encumber its assets in that state with the three-year term loan.

Aquila’s third “meaningful” business objective in filing its application is discussed on pages 8 to 9 of its initial brief, where it states, “Aquila also believes that it is important that the credibility of its financial plan be bolstered by regulatory support for its restructuring objectives.”  Even though Aquila’s financial plan had changed to such an extent since it filed its application that it prepared a new plan for submission to its board of directors,
 Aquila not only declined to share that new plan with this Commission, it successfully objected to the Staff’s motion to introduce its new financial plan as a late-filed exhibit in this case.
 

Despite having successfully thwarted the Staff’s attempt to supplement the record in this case post hearing on the ground that there was no need to enlarge the existing record,
 in an attempt to bolster its position that regulatory support would bolster the credibility of its financial plan, Aquila quotes extensively from an extra-record deposition of an individual who did not testify during the hearing held in this case.  While the Staff has chosen not to request that this information be stricken from Aquila’s brief, the Commission should give it no more weight than any other argument Aquila presents in its brief.  Given that the information is extra-record, to rely upon it as if it were evidence would inject a serious risk of reversible error into this case.  Likewise, Aquila’s quotes from the deposition of this same individual appearing in its initial brief at pages 28 and 30 to 31 should be considered no more than argument.

In addition to these stated business objectives, Aquila continues to peddle the illusion that ring-fencing is somehow possible under its existing divisional corporate structure.  On page 11 of its brief, Aquila states, “Customers will be protected from any adverse impacts by the maintenance of a capital allocation process that utilizes a hypothetical capital structures (sic) and long-term debt assignments to financially ‘ring-fence’ its utility businesses.”  During the hearing in this case, Aquila’s Senior Vice-President, Jon Empson, testified that Aquila could not implement a solid structural “ring fence” and that Aquila attempted to create “protections” to assure this Commission that Aquila’s Missouri customers would not incur any operational or financial detriments.
   The Staff does not disagree that it would be unlikely that Aquila’s creditors would allow it to restructure itself to allocate its debt with its operations that incurred that debt—a result that the FERC has indicated that it desires
; however, the Staff does disagree that, from a regulator’s perspective, Aquila has presented the best proposal that it could have made.  Aquila could have, as it has done with the Kansas Corporation Commission, consented to further oversight by this Commission, i.e., review of each business transaction that Aquila enters into.   Moreover, Aquila could have chosen, or proposed, to become a Missouri corporation.  As a Missouri corporation, in future financing arrangements, there would be no issue as to whether Aquila fell within the scope of section 393.200 RSMo.

On page 16 of its initial brief Aquila argues that the existence of AmerenUE’s $772 million short-term credit facility illustrates that company’s need for cash working capital despite an initial determination by the Staff in Case No. EC-2002-1 that AmerenUE’s cash working capital need was ($744,292).  As the undisputed evidence in this case established, short-term interest rates for investment grade companies are in the range of 3-4%
 and long-term rates are in the range 6-7%.
  Further, based on the interest rates that Aquila is paying on long-term debt, apparently incurred before it lost its investment grade rating, long-term debt could be as high as 14-15%.
  A logical, and likely, conclusion to be drawn from AmerenUE’s significant use of a short-term credit facility is that it is taking advantage of the spread between long-term and short-term interest rates, i.e., AmerenUE, as an investment grade company, is likely using low-cost, short-term debt to retire more expensive long-term debt to take advantage of a reduction in interest rate that reasonably ranges anywhere from a conservative low end of 2% to a high end of 10% or more.  The premise of Aquila’s argument is, at best, weak.

On page 18 of its brief, Aquila responds to the point made by both the Staff and the Office of the Public Counsel that if Aquila’s Missouri properties are pledged as collateral for the three-year term loan, Aquila’s future financial flexibility will be reduced.  Asserting that such a result is merely a “possibility,” Aquila states that it “is not compelling evidence of a present and direct detriment to the public interest,” and dismisses the point as “no more than an intellectual ‘jump ball.’”  During the evidentiary hearing Aquila’s Chief Financial Officer, Rick Dobson, admitted that, if all of Aquila’s U.S. utility properties were securing the three-year term loan, under the loan, $718 million in utility assets would not be available as collateral for future financings.
  The Staff’s point is that if not used to secure the three-year term loan, the full loan value of Aquila’s utility assets in Missouri will remain available for use as collateral in other future financings that might be undertaken for the benefit of Aquila’s Missouri customers, financings such as those Aquila will surely need to undertake to assure that it can provide adequate electric service to its customers in this state.
  Moreover, as the Staff stated in section V.A.2. of its initial brief, it appears that under the indenture of mortgage and deed of trust, if its Missouri utility assets were securing the three-year term loan, potentially Aquila could have its other U.S. utility property released as collateral for the loan and leave only its Missouri utility assets pledged as collateral for the loan.  Empowering Aquila with the authority to cause these outcomes works to the detriment to the public interest.    

On page 24 of its initial brief, Aquila states: “Secured financing has long been recognized as a valuable tool in utility finance as a source of low cost debt capital from the financial markets” and references numerous cases where the Commission granted a utility authority to encumber its Missouri assets to secure indebtedness.  To the Staff’s knowledge, and Aquila was unable to provide evidence to the contrary,
 in each of those cases the utility was not seeking authority to encumber its assets with a debt it had already incurred.  A situation where receipt of the loan proceeds is dependent upon Commission approval of use of utility assets as collateral for that loan is significantly different from the situation here, where Aquila has already received the loan proceeds.  

The Staff disagrees with Aquila’s assessment stated at page 25 of its brief, that “a mortgage is merely a commercial convenience available to debtors and creditors.”  As the Staff has indicated at pages 16 through 18 of its initial brief, mortgages entail rights to specific property, allow more expedient action against assets for debt recovery and permit avoidance of judicial process.  

Although Aquila buries it in a footnote, the discussion of the Eastern District Court of Appeals decision in State ex rel. Missouri Utilities Water Company v. Hodge, Case No. 63795 is nothing more than dicta since, as correctly noted in the footnote, the Missouri Supreme Court found that the Eastern District had erroneously held that the City of Mexico had the authority to condemn the water system owned by Missouri Cities Water Company.  Once the holding was made that the city was without authority to condemn the water system, the remainder of the Eastern District’s opinion lost meaning.

Aquila’s discussion of the impacts of bankruptcy found at pages 28 to 29 of Aquila’s initial brief cause the Staff to believe that Aquila may have misapprehended the difference between a Chapter 11 bankruptcy and a Chapter 7 bankruptcy.  In a Chapter 11 bankruptcy the intent is for the debtor to emerge from the bankruptcy, with assets, after a period of time during which a plan is executed where the creditors receive at least a much recompense as they would have if the assets of the debtor had been sold in a Chapter 7 proceeding.  In a Chapter 7 proceeding, where a debtor is separated from its assets, the trustee is under an obligation to maximize the sale proceeds from which creditors obtain their recovery; therefore, in the event Aquila becomes the debtor in a Chapter 7 proceeding, it is likely that the trustee in bankruptcy would continue operations until the trustee sold Aquila’s assets and that those assets would be sold as ongoing utility operations, not scrap.  What likely would not survive in a Chapter 7 bankruptcy would be Aquila itself.  Thus, Aquila’s statements that because “[t]he value of a utility is not found in its scrap value but, rather, in its value as a going concern that generates  cash from operations [makes] . . . a Chapter 7 liquidation filing highly unlikely because it would entail the cessation of business activities.” and “There will no be any auctions on the courthouse steps.” are, at best, uninformed.

III. Customer Service Conditions

The Staff extensively addressed the customer service area in its initial brief and will not repeat itself.  Nonetheless, the Staff will respond to a few statements made by Aquila in its initial brief.  The type of analysis which Aquila on page 13 of its initial brief attempts to fault Staff witness J. Kay Niemeier for not having performed, statistical analysis and analysis of weather adjusted data, has not been indicated in these proceedings as being performed by Aquila itself and provided to the Staff.  The source of the data for which Aquila charges at page 13 of its initial brief that “the value of the data upon which [Ms. Niemeier] has relied is of questionable reliability” is Aquila itself. 

Symptomatic of the approach and analysis of Aquila is the statement at page 13 of its initial brief that Ms. Niemeier “did not make adjustments to the data to reflect the impact of a severe ice storm that struck Aquila’s electric service territory in the winter of 2002 or the impact of a series of damaging tornadoes that struck Aquila’s electric service territory during May of 2003.”  Page 44 of the Staff’s initial brief and Exhibit 28HC show the Abandoned Call Rate (ACR), Average Speed of Answer (ASA) – All Other Calls (Nonemergency) and Average Speed of Answer (ASA) – Emergency data for January through June 2003 for Aquila, as provided by Aquila to the Staff by letter dated July 22, 2003.  Of these months, the month with the worst performance for all three indices is not May 2003 when the tornadoes occurred, but April 2003.  May 2003 was the month with the third worst performance for ACR and ASA – All Other Calls (Nonemergency) and the month with the second worst performance for ASA – Emergency.
 

IV. CONCLUSION

Aquila raises no issues that the Staff did not consider in arriving at its recommendation to the Commission.  Thus, the Staff continues to recommend that the Commission deny Aquila’s requests for authorization (1) to encumber its Missouri jurisdictional regulated assets to secure its three-year $430 million Term Loan Facility and related First Mortgage Bonds and (2) to secure, with its Missouri jurisdictional regulated assets, future replacement debt offerings for working capital requirements not to exceed $430 million after the three-year term of the current Term Loan Facility expires.  Moreover, the Staff continues to recommend that the Commission should order Aquila to submit reports on the specified measures of customer service to the Staff, on a monthly, state-by-state basis so that the Staff can timely monitor Aquila’s service quality performance and determine whether some course of action other than monitoring is required.
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