Before The Public Service Commission

State Of Missouri

	Sterling Moody, Sterling’s Marketplace, and Sterling’s Place, I

                    Complainants,

          v.

AmerenUE, Union Electric Co. d/b/a AmerenUE; and Mike Foy, Leroy Ettling, and Sherry Moshner, as Employees of AmerenUE.

                      Respondents.
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	Case No.  EC-2002-112

                


Staff's Reply Brief  

COMES NOW the Staff of the Missouri Public Service Commission of the State of Missouri (Staff) and, for its Reply Brief, states to the Missouri Public Service Commission (Commission) as follows: 

Notice for Disconnection on April 17, 2001


In its brief, Union Electric Co., d/b/a AmerenUE (“UE”) asserts that UE employee Judy Rowe actually delivered the disconnection notices to Mr. Moody for account numbers 57300-01916 and 52300-02426 and that the notices complied with its tariff notice provisions for its disconnection of electrical service to the Marketplace on April 17, 2001.
  UE argues that “[a]ny misconception Moody may have had regarding the status or significance of the disconnection notices certainly was put to rest later that morning when Ettling told him that Ameren UE could be back to turn the service off after forty-eight hours if the store did not make any payments on the bills.”
  

UE’s argument that Mr. Moody knew that his service could be disconnected at any time because he was behind in payment of his bills is not relevant to the question of whether the notices were delivered according to the procedure set out in the Commission’s rules and UE’s tariff.  As Staff points out in its initial brief, the Commission’s rules
 and UE’s tariff
 require disconnection notices to specify a date after which the discontinuance may be effected, and must be mailed to or served upon the customer not less than forty-eight hours prior to that date.  UE’s notices provide April 11, 2001 as the date after which the discontinuance may be effected.
   UE would have been required to mail or serve Mr. Moody with the notices not less than 48 hours prior to April 11, 2001, which would have been April 9, 2001.  The notices were not even alleged to have been served until April 10, 2001.

Account Responsibility and Billing Practices

In their initial briefs, the Complainants and Respondents discuss the Complainants’ responsibility for payment of part or all of the electrical usage at 8350 North Broadway during the time at issue.  The Staff wishes to clarify, that in Staff’s Initial Brief under the heading “Account Responsibility and Billing Practices,” Staff’s discussion regarding “account responsibility” and who the “customer” is, should not be taken as any determination that Moody or Complainants are or are not responsible for any part or all of the bills incurred during the Marketplace’s or Broadway Supermarket’s tenancy at 8350 North Broadway.  Rather, Staff seeks to discuss whether the Commission’s rules and UE’s tariff authorized UE to require Bert Schoenlau of P.& B. Real Estate L.L.C. (“P&B”) to pay for arrearages on account 57300-01916 (meter 70593313, (hereinafter “meter 313”)) when P&B applied for and received service through meter 313.

Inconsistencies within UE’s position regarding who the “customer” is (Complainants or P&B), who is responsible for account 57300-01916 (meter 313), and who has “standing to complain,” help to demonstrate Staff’s concern on this issue.   On the one hand, UE states “AmerenUE’s customer at 8350 North Broadway was Sterling’s Marketplace I, Inc.”
  Since neither Mr. Moody nor the Marketplace were UE’s customers of record,
 one can only assume that UE considers Sterling Moody or the Marketplace as the “customer” because Mr. Moody generally wrote the checks for the electrical service or because Mr. Moody and the Marketplace benefited from the electrical service to 8350 North Broadway.


On the other hand, UE still requires P&B to pay a compromised amount
 of the arrearages for service provided to the Marketplace
 as a condition to becoming a successor to the account.   In effect, P&B is required to pay for the arrearages that were incurred during a previous “customer’s” usage.  

Apparently, since UE argues that Mr. Moody and the Marketplace do not have “standing to complain” about UE’s refusal to allow P&B to successor any accounts,
 UE does not believe after May 18, 2001 that either Mr. Moody or the Marketplace are a “customer” on the account.
  Interestingly, UE maintains this argument, even though P&B’s payment for arrearages was made in part with checks that were made out on behalf of Mr. Moody.
  

The question of who the “customer” is and who is responsible, is further muddled by UE’s use of the term “successor,” which UE defines as “a person who takes over possession of [a] premises and agrees to be the utility’s new customer.”
  In this case, Mr. Moody maintained his possession and operation of the Marketplace throughout the period at issue.

Complainants’ brief argues that the confusion regarding the handling of the $45,000 was due to the fact that UE required a deposit, required a guarantor, and then applied the deposit to Complainants’ bill.

Clearly, the facts cited by UE and arguments of UE in this case demonstrate that UE does not have a consistent interpretation of who a “customer” is and who is responsible for accounts.  Without clarity on these questions, UE cannot fairly apply its tariff and the Commission’s rules regarding deposits, guarantors and prior indebtedness of a customer.

Clarifications Regarding Evidence

In its Initial Brief, Complainants state “Staff testimony during the hearing indicates that there was not a bill that Respondents issued to Complainants that justified requiring a $45,000 deposit.”
  To clarify, Jim Ketter actually explained that he did not see bills that would allow UE to arrive at a deposit of $45,000,
 but Mr. Ketter did not claim that such bills do not exist.  During the Staff’s investigation, Mr. Ketter did not consider the $45,000 as a deposit, because the $45,000 was eventually applied to arrearages.
   Therefore, during his investigation, Mr. Ketter did not examine the billing history to determine if the $45,000 would have been an appropriate deposit amount.

In its proposed findings of fact, Complainants state “Respondent AmerenUE then applied thirty-six thousand dollars ($36,000.00) to the arrearages on the electric bill and held nine thousand dollars ($9,000) as a deposit on the account.”
  Complainant’s proposed finding of fact is not correct.  By the terms of the Agreement of May 18, 2001 (“May 18, 2001 Agreement”), among UE, Mr. Moody and P. & B. Real Estate, L.L.C.,
 the three checks, delivered to UE on May 14, 2002, totaling $45,000, were applied in full to the payment of account 57300-01916 (meter 313).  A previously existing deposit in the amount of $9,493, was transferred from the so-called Common Area Account to the Sterling Account.

Wrongful Termination


Complainants are bringing a claim of Wrongful Termination.  For the Commission’s reference, this type of cause of action has been addressed in Central Missouri Electric Cooperative v. Balke, 18 S.W. 3d 46 (Mo. App. W.D. 2000) and Haynam v. Laclede Electric Cooperative, Inc., 827 S.W.2d 200 (Mo. banc 1992)

WHEREFORE, the Staff submits Staff’s Reply Brief for the Commission’s consideration in this case.
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� UE’s Initial Brief, p. 24.


� UE’s Initial Brief, p. 24.  UE argues further that “Moody knew the store was still at risk for imminent disconnection after the unintended disconnection on April 10 was corrected,” and “Moody clearly knew what might happen pursuant to the notices – and it did.”  UE’s Initial Brief at p. 25.


� 4 CSR 240-10.040(3).


� UE’s 2d Revised Tariff Sheet 182, Section VII(D).


� Ettling Rebuttal, Schedules 23 and 24.


� This requirement was a term of the Agreement of May 18, 2001, in evidence as Exhibit 21.


� Respondent’s Statement of Positions, p. 1. (Emphasis added.)


� The May 18, 2001 Agreement, in which ‘the Marketplace’ applied for service for meter numbers 01859500 and 50688215 (account numbers 52300-02426 and 52300-02417, respectively), outlines Sterling Marketplace I, Inc.’s responsibility for the accounts, but it does not specify who the customer of record is.


� A compromised amount of $45,000


� On account number 57300-01916 (meter 313).


� UE’s Initial Brief, p. 28.


� Account number 57300-01916 (meter 313).


� Copies of the checks totaling $45,000 attached to Ketter Rebuttal, Attachment D, last page. 


� UE’s Initial Brief , p. 12., citing to the Transcript at pp. 357-58.


� Complainants’ Initial Brief, p. 8.


� Complainant’s Initial Brief, page 8.  Complainants refer to the testimony of Jim Ketter on page 180, lines 2-24 of the transcript.


� Tr. p. 180, lines 14-24.


� Tr. p. 179, line 10 to p. 180, line 15, especially, p. 179, lines 20-24.


� Tr. p. 179, line 10 to p. 180, line 15.


� Complainant’s Initial Brief, page 11, paragraph 14.


� Exhibit 21.


� Page 2 of the Agreement of May 18, 2002, marked in evidence as Exhibit 21.
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