STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 13th day of May, 2004.

Thomas A. Tompkins,



)






)


Complainant,
)






)

v.




)
Case No. EC-2004-0254





)

Union Electric Company,


)

d/b/a AmerenUE,



)






)



Respondent.
)

ORDER GRANTING MOTION TO DISMISS COMPLAINT AND 

DIRECTING FURTHER STAFF INVESTIGATION
Syllabus:  This order grants the motion to dismiss the Complaint for lack of subject matter jurisdiction and directs Staff to conduct a separate investigation.

On December 16, 2003, Thomas A. Tompkins filed a Complaint against Union Electric Company, d/b/a AmerenUE.  The Complaint alleged that AmerenUE was billing Mr. Tompkins an excessive amount for the replacement of an electric pole damaged when Mr. Tompkins’ farm equipment struck a guy wire.  The Complaint also alleges that the guy wire was unmarked and that overgrown trees obstructed it from view.

AmerenUE filed its answer to the Complaint on January 16, 2004.  In its answer, AmerenUE requests that the Complaint be dismissed for lack of subject matter jurisdiction.  AmerenUE argues that because the claim does not involve a dispute regarding electric service, but rather a dispute as to the amount of damages caused to AmerenUE’s property, the Commission does not have jurisdiction.

The Commission directed the Staff of the Missouri Public Service Commission to respond to the motion to dismiss and to investigate the allegations of the Complaint.  Staff reported that it found no violations of the Commission’s safety regula​tions with regard to marking the guy wire.  Staff also concurred with AmerenUE that the issue of the amount of damages to AmerenUE’s property is outside the Commission’s jurisdiction because it relates to pecuniary damages.

AmerenUE is correct in its argument that the Commission does not have jurisdiction to determine claims for property damage.
  Those damages are for the courts to decide.  The Commission is without authority to award money to Mr. Tompkins, or to alter, construe or enforce any contract.
  The Commission cannot determine equity.
  Further​more, this case does not hinge on the Commission’ s interpretation of AmerenUE’s tariff.  In fact, AmerenUE may only be able to collect its damages through a civil court action.

Mr. Tompkins’ Complaint does allege that unsafe conditions existed with regard to overgrown shrubbery and trees.  These matters are within the jurisdiction of the Commis​sion, and the Commission is interested in investigating AmerenUE’s tree trimming practices and policies to determine if there are safety issues that need to be addressed.  Regardless of the outcome of any tree trimming investigation, however, the Commission may not grant Mr. Tompkins the relief he requests.  Therefore, the Commission will dismiss the Complaint for that reason.

The Commission will direct its Staff to investigate the tree trimming policies of AmerenUE and to make a report to the Commission regarding its findings.  The Commis​sion will open an investigation case to receive this report.
IT IS THEREFORE ORDERED:
1. That the motion to dismiss of Union Electric Company, d/b/a AmerenUE, is granted.

2. That Case No. EW-2004-0583 is established to receive the report of the Staff of the Missouri Public Service Commission as directed above.

3. That the Staff of the Missouri Public Service Commission shall file either its investigation report or a status report no later than August 11, 2004.

That this order shall become effective on May 23, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, and 

Clayton, CC., concur.

Dippell, Senior Regulatory Law Judge

� State ex rel. Laundry, Inc. v. Public Service Com., 327 Mo. 93, 112 (Mo. 1931).


� American Petroleum Exchange v. Public Service Commission, 172 S.W.2d 952, 955 (Mo. 1943);  State ex rel. Kansas City Power & Light Company v. Buzard, 350 Mo. 763, 168 S.W.2d 1044, 1046 (1943).    


� See Soars v. Soars�Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  
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