BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application by Aquila, Inc. for
)

authority to assign, transfer, mortgage or encumber
)
Case No. EF-2003-0465

its franchise, works or system.


)

LEGAL MEMORANDUM OF JOINT MOVANTS

The case of State ex rel. City of St. Louis v. Pub. Serv. Comm'n., 73 S.W.2d 393 (Mo. en banc 1934) has been misread and misargued by Aquila.  Aquila suggests that a status quo test is proper, but this is neither suggested nor supported by St. Louis.  Even through its concoction of an "issue" by Admissions directed to the moving parties, Aquila argues that there must be a direct and present detriment through an in​crease in rates or an immedi​ate deterio​ra​tion in quality of service.  If the "status quo" is maintained immediate​ly following the merger, argues Aquila, there can be no detriment.  Aside from this test implic​itly approving serious public detri​ments simply because they may not "immediately" occur, St. Louis does not contain any such lan​guage.


St. Louis dealt with an acquisi​tion through stock purchase of the outstand​ing shares of one utility by another.  While certainly establishing the "no detri​ment" test, the Court also opined:

 The whole purpose of the [Public Service Commission Act] is to protect the public.  The public served by the utility is interest​ed in the service rendered by the utility and the price charged therefore; investing public is interested in the value and stability of the securities issued by the utility.  State ex rel. Union Electric Light and Power Co. v. Public Service Commission, et al., (Mo. Sup) 62 S.W.2d 742.  In fact, the act itself de​clares this to be the purpose.

Id. at 399.


Continuing with a discussion of the Commission's obligation, the Court's language is pertinent to this dispute as Aquila seems wont to frame it:



It is . . . their [the Commission's] duty is to see that no such change shall be made as would work to the public detriment.  (italics in original; bolded italics are our emphasis).


First, please note the complete absence of any of the words "immedi​ate," "status quo" or "maintain" in any of this judicial discus​sion.  Aquila has simply engrafted that additional lan​guage to the St. Louis test and thereby imposed a new re​quirement well beyond that approved by Missouri courts.  Under Aquila's test, since (a) rates cannot change without a Commission order; and (b) any detriment must be essen​tially simultaneous with the approval of the merger, no merger could ever fail -- obviously an incorrect result both logically and under St. Louis.  Instead, St. Louis sought to balance the public protec​tion of the Public Service Commission Act with property rights, not establish a rule that mocked Commission review.


Consideration of St. Louis invites attention to the phrase "as would work" clearly contradicting the interpretation urged by Aquila.  These words explic​itly indicate that the initiation of a process that "would work," that is, result in a detriment is sufficient to cause the rejection of a merger as against the public interest.


Second, please note that St. Louis not only identified the ratepaying public as being protected by the act, but also the investing public.  Certainly setting in motion a course of events that has resulted in rendering the investment that thousands of members of the public (and many retired Missourians) had in SJLP shares virtually valueless is a process that "would work" public detri​ment and that clearly would have been avoided had the merger been rejected.


In its enthusiasm to create a strawman "needs test," then noisily demolish its creation to the amusement of all, Aquila repeatedly misses the point.  Aquila again cites St. Louis, but fails to recognize that the court held that "[T]he company has the lawful right to manage its own affairs . . . provided that in doing so, it does not injuriously affect the   public."  Id. at 14.  And, in State ex rel. Harline, v. Pub. Serv. Comm'n., 343 S.W.2d 177 (Mo. App. 1960) (a case cited by Aquila at p. 8 of its Suggestions) ruled: "[T]he statutes provid​ed regulation which seeks to correct the abuse of any property right of a public utility . . . ." Id. at 181 (emphasis added).


Aquila also cites to Missouri ex rel. Southwestern Bell Tel. v. Pub. Serv. Comm'n of Missouri, 262 U.S.276, 43 S.Ct. 544 (1923).  This case is, of course, the well-recognized source of the "fair value" standard of rate base valuation, which was really what the case was about, and the inadequacy of a return based on a rate base that had not been given its "fair value."  Aquila again overlooks important language from the decision that demonstrates that, on this record the utility's "board of direc​tors has exercised a proper discretion about this matter requir​ing business judgment."  Id. at 288-289 (emphasis added).  This is of course the very inquiry that Aquila seeks to deflect by its overzealous interpretation of these cases.


The point Aquila seems to miss is that Commission approval was not sought nor was it likely required for Aquila to pledge its general corporate credit as in a debenture bond, for the $430 million "revolver" it has already obtained.  Certainly no one would argue that the Commission should be involved in selecting the entities from whom these funds would be borrowed, but that is not this case.  This proceeding presents the following question which arises when corporate utility assets that are already impressed with a trust for the benefit of the ratepaying public are sought to be injected into the mix as security for this already existing loan.  In effect, the debenture bond is sought to be converted into a first mortgage bond and that requires not only Commission approval but forms the basis for Commission review, as in Southwestern Bell, of whether management "exercised proper discretion" in matters affecting the ratepayers.  Far from limiting Commission review in these circum​stances, Southwestern Bell supports it.


Neither Re Potomac Electric Power Co. 23 PUR 3d 310 (1958) nor Great Pioneer National Gas Co. 8 PUR 3d 31 (1955) give Aquila support.  Potomac Electric requires that a "substantial basis for [management] selection of the various possible forms of financing" be shown (Id. at 318 (emphasis added)) and Great Pioneer, even in the portion quoted by Aquila (at p. 6 of its Suggestions) recognizes "the paramount requirement of consistency with the public interest."  (Id. at 35 (emphasis added)).  Far from lending support to Aquila's contention that it is no busi​ness of the Commission how or why we got to this predicament, and whether the encumbrance is needed for public utility operations, these decisions support joint movants' position.  Further, Kelly v. Michigan Pub. Serv. Comm'n., 316 N.W.2d 187 (Mich. 1982) recognized that funds could only be borrowed and used for a "lawful purpose."


Aquila fails to distinguish between the Commission's responsibility to protect the interest of the public and manage​ments prerogatives to run the business within boundary condi​tions.  Critical in those is the question of "why are you here," which presupposes the question of need.


In Pub. Serv. Comm'n. v. Union Pac. R. Co., 197 S.W. 39 (Mo. en banc 1917) the Missouri Court ruled that the PSC did not have jurisdiction to require the Union Pacific to obtain PSC approval for bonds to cover expenditures for rolling stock.  Apparently Aquila cites this case to argue that it is not incorporated in Missouri and thus isn't subject to Missouri's requirements.  However, the case doesn't fit Aquila's facts.  Union Pacific had only one percent of its assets in Missouri; Aquila's regulated assets are roughly 90 percent in Missouri.  The Missouri Supreme Court turned its decision on its finding that the railroad "acquired no charter rights nor special privi​lege from the state of Missouri at any time." Id. at 41. The Court went on to note that all of Union Pacific’s property located in Missouri was “exclusively employed in the performance of its duties as an interstate carrier.” Id.  Aquila, on the other hand, operates utilities in Missouri, provides service to Missou​ri ratepayers under rates established pursuant to Missouri law, and enjoys special privileges from Missouri, including without limitation, the ability to condemn private property for its public utility purposes.  More​over, Aquila accepted a certif​icate of conve​nience and necessity from this Commission to operate these facilities in distinct service territories in which it holds, pursuant to state franchise, a monopoly.  Aquila cannot successfully argue that it has neither "charter rights" nor "special privilege" from Missouri.
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� Joint Movants would point out that this proceeding is not a merger or acquisition.  In this case, Aquila seeks to encumber its Missouri jurisdictional property after it has already consummated the financing transaction.  To Joint Movants’ knowledge such a proceeding is a matter of first impression before this Commission.
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