BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of the Application by Aquila, Inc. for
)

authority to assign, transfer, mortgage or encumber
)
Case No. EF-2003-0465

its franchise, works or system.



)

MOTION TO STRIKE


COME NOW the Office of the Public Counsel (“Public Counsel”) Sedalia Industrial Energy Users’ Association and AG Processing, Inc., a cooperative, and the State of Missouri, through the Attorney General and for their Motion to Strike portions of Aquila, Inc.’s Initial Post-Hearing Brief states as follows:


1.
On December 8, 2003, Aquila filed its Initial Post-Hearing Brief pursuant to the Modified Briefing Schedule.  In its brief, Aquila quotes extensively from the discovery deposition of John A. Cavalier.  Movants requests the Commission strike all references to the Cavalier deposition.


2.
The record in this case was closed on October 23, 2003, Aquila made absolutely no attempt to offer this deposition in to the record of this proceeding.  Simply put, the record in this case is closed and Aquila’s attempt to inject extra-record testimony of a witness who did not appear at the hearing should be rejected by the Commission.  Allowing Aquila to present this testimony is contrary to 4 CSR 240-2.110(8) which requires the filing of a petition to reopen a case for the taking of additional evidence.


3.
More fundamentally, allowing Aquila to use this extra-record deposition testimony will effectively violate Movant’s due process rights guaranteed by virtue of the Constitutions of the State of Missouri and the United States. Mo. Const. Art. I § 10; U.S. Const., Art. XIV § 1.  Due process requires that administrative hearings be fair and consistent with the elements of fair play. State ex rel. Fischer v. Public Service Commission, 645 S.W.2d 39, 43 (Mo. App. 1982).  To allow this extra-record evidence into the record or for use in the brief would violate Movant’s constitutional rights to due process.


4.
Aquila’s attempted use of this discovery deposition in its brief is not consistent with Missouri Rule of Civil Procedure 57.07.  Aquila would have to establish Mr. Cavalier was unable to testify at the hearing in this matter.  Aquila has not even attempted to establish that fact.  In the absence of proof that a witness is unavailable at trial, that witness’s deposition is inadmissible at trial. DeLong v. Hilltop Lincoln Mercury, Inc., 812 S.W.2d 834, 844 (Mo. App. 1991).


5.
The integrity of the record in this case is important to all parties and to the Commission.  The commission’s decision in this case must be based on competent and substantial evidence with the protections afforded by the requirements of evidentiary reliability and due process.  In its Order Denying Staff’s Motion To File Exhibits Late the Commission stated: “The Commission is satisfied that the record as submitted at the end of the hearing is sufficient to allow it to resolve this case.”  (Order, p. 2)  It is ironic Aquila seeks to use this discovery deposition when it successfully sought to strike Staff’s use of Aquila’s own public documents.  At least Staff used the proper procedure to reopen the record found in 4 CSR 240-2.110(8).  Aquila made no such attempt to comply.


WHEREFORE Public Counsel, the State of Missouri, through the Attorney General’s Office and Sedalia Industrial Users’ Association and AG Processing, Inc, a cooperative, requests the Commission strike the following items from Aquila’s brief: the last full paragraph on page 9; the first full paragraph of page 10; footnote 10; starting with second sentence of the first full paragraph on page 28 to the end of the paragraph; first full paragraph on page 30 and the top of page 31.
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