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. Prohitition €19 ’

In prohibiticn proceeding to assert lack
of jurisdiction in respondent judge to hear
suft to enforce llen of state for taxes, adver-
sary party to suit below, who was collector
of revenue, was nefther necessary nor proper
party.

2. Pleading ¢=350(3)

On relators’ motion for judgment on
pleadings in prohibition proeeeding, court
would eonsider facts stated in return as facts
of case, except allegations of fact pertaining
to relationship to case of adversary party in
suit below who was neither necessary nor
proper party to prehibition proceeding,

3. Evidence =33

Court msy judiclally notice history of
legislation as reflected by record thereof In
legislative journals of state.

4. Constitutlonal law €=46(2)

Points and authorities in brief, contaln-
ing only bald assertion that certain law was
unconstitutional, would not Justify court's
examination into constitutionality of seuch
law in prohibition proceeding.

5. Btatutes €=22514 . :
Where Legislature passed inconsistent
laws at same session respecting enforcement
of lien for taxes, message of Chlet Executive
at subsequent Extra Session of Legislature,

referring to one of such laws as applicable-

law, and Ilke construction by Legislature at
Extra Session, though not controlling, is en-
titled to consideration in construing such in-
conslstent laws (Mo, St, Ann. §§ 9945, 9949
et seq., pp. 7988, 7001 et seq.; § 9952, p. T993).

6. Statutes €&=2251/

.. Where two acts are passed at same ses--

slon of Legislature relating to same subject-
matter, they are in d@arl:mate_ria. ‘and to ar-
ive at true legislative Intent, they must be
construed togethér; L T

7.'Statutes €158 :5 : -

A
P |
i

. Law does not.favor repeals by {mplics- -
tion, and if by any fair Interpretation. all sec- .
tons of statute can gtand together, there is
no repeal by implication. '

8. Taxation €&=615

Nominal re-enactment of section of stat-
ute respecting suit for enforcement of lien
for taxes, to amend section in so far ag it
related to back tax attorneys In counties of

designated population, did not impliedly re-
peal statute enacted at same session provid-
ing for sale without judicial proceeding; and
by attaching emergency clause, Legislature
intended that it shonld be operative only un-
til gtatute gubstituting sale without judicial
Proceeding took effect (Mo. St. Ann, §§ 9045,
9949 et seq., pp. 7988, 7991 et seq.; § 9952,
P. 7993).

9. Statutes €=64(8) -

In statute re-enacting section of statute
respecting sult to enforce lien of state for
taxes, to amend such section In so far as it
related to back tax sttorneys in counties of
designated population, emergency clause held
Invalld on face anrd therefore wholly inef-
fectual to make it operative on being signed
by Governor (Mo, St. Ann. § 9952, p. 7993).

The emergency clause, Laws 1933,

467, § 2, with which bill was passed, is as
follows: “The financial condition of the
counties and of the people therein to
which this sct applies, and relief of the
same being imperative without delay,
ereates an emergency in the mesning of
the constitution and this act shall be in
force and effect upon its passage and ap-
proval”

10. Statutes €=64(1)

Where statute, econtaining emergency
clause, was enacted with intent that it should
be operative only until another statute, en-
acted at same legisiative session without
emergency clause, became operative, invalid-
ity of emergency clause rendered entire stat-
ute invalid.

11. Constitutional law €=306

Taxatlon =615

Statute providing for sale without judi-
cial proceeding to enforce lien of state for
taxes instead of enforcement by suit Aeid not.
unconstitutional as denying landowner due
process of law (Mo. St. Ann, § 9552b, p. 7995;
Const. art. 2, §§ 20, 30).

12. Constitutional law €=70(3)
Eminent domain &=2(1r)

z - Statute providing for gale without judi-
cial proceeding to enforce llen of state for
taxes Instead of enforcement by gult held not
ur_mons_titutiopal as lmposing ‘obligation on
collector to advertise and sell property with-

..0lit provisiod' for any fusd fo -compensate
- therefor {{Mo, SBt, :Ann. §§ 9952#—99520, P

79055 -Const. ‘art. 2,4§ 20, 80).

13. Constitutional law €=70(3)
Wisdom of legislation is not matter for
determination by courts. '

———————— —
In Bane.

Original proceeding in prohibition by the
Btate, at the relation of Otto ¥. Karbe and
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another, against Arthur H. Bader, Presiding

Judge of Division 1 of the Circnit Court for
the Eighth Judicial Circuit of Missouri, and
another. )

- Preliminary rule made absolute.

- Albert B. Hausman, of 8t. Louis, for rela-
tors. o

Albert D. Nortonl, Charles J. Dolan, and
Yrank H. Haskins, all of Bt. Louis, for re-
spondents. _

Roy McKittrick, Atty. Gen., and Harry G.
Waltner, Jr., and Gilbert Lamb, Asst. Attys,
Gen., amjcl eurie. :

Arthur U, Simmons, of Clayton, for Col-

lector of St. Louis county, amicus curize,

LEEDY, Judge.

Original proceeding In prohibition, ' Rela-
tors are defendants In a tax suit brought by
the state, at the relation and to the use of
respondent Koeln, eollector of the city of St.
Louis, as plalntiff, in division No. 1 of the
cireuit court of the city of 8t. Louis presided
over by respondent Bader, as judge. ‘The pur-
pose of said sult is to enforce the len of
the state for tazes (with interest and penal-
ties) for the years 1929, 1930, 1631, and 1832
against certaln real property gituated in said
clty, owned by relators. Relators’ petition for
the writ alleges that the lower court is with-
out jurisdiction because the Pifty-seventh
General Assembly (Laws 1933, p. 429, § 2), re-
pealed sections 9952, 9953, 9954, 9955, 9956,
0957, 0958, 9960, 9962, and 8263 of the Revised
Statutes 1929, providing for the enforcement
of the llen of the state for taxes by suit, and
sizhstituted therefor a method of sale without
judicial proceedings, upon notice by the col-
lector for three consecutive weeks in some
newspaper of general circulation published in
the county in which the land, lots, or tracts
might be sitaated. Laws 1833, pp. 425449,
passed March 24, approved April 7, 1933, and
which will hereinafter be referred to as Sen-

ate Bill No, 94, or the Jones-Munger Act (Mo. ’

8t. Ann. §§ 9945, D49 et seq., PD. 7988, 7901
et geq). It is further alleged that respond-
ent Koeln, collector, relies upon and predi-
cates his aforesaid suit for taxes upon sec-
tion 9952, R. 8. 1920, enacted by the Fifty-
seventh General Assembly, passed April 1,
approved April 28, 1033, with an emergency
clause. Laws 1933, pp. 465467, which will
herelnafter be referred to as House Bill No.
44 (Mo. St. Ann. § 9952, p. 7893). The con-
stitutionality of the act just mentioned is at-
tempted to be raised by relators’ petition.

{1,2] Our provisional rule in - prohibition

was ordered, and respondents entered their
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appearance, walved lssuance of the writ, and
agreed that relators' petition be taken as and
for such writ, and filed their joint return;
whereupon relators filed their motion for
judgment on the pleadings. We look, there-
fore, to the facts stated in the return as the
facts of the case [State ex rel. v. McQuillin,
262 Mo. 256, 171 8. W. 72], subject, however,
to this qualification: The adversary party to
the suit below (in this Instance, respondent

. Koeln, collector), being neither a necessary

or proper party to an original proceeding in
prohibition [State ex rel, v. Duncan, 333 Mo,

. §78, 63 S.W.(2d) 135; State ex rel. v. Bar-

ton, 800 Mo. 76, 254 8. W. &3], we disregard
all allegations of fact contained in the re-
turn “insofar as they pertain to his relatlon-
ship to the case”--to quote his oath respecting
the facts stated in the return. 8o, 88 ab-
breviated, the return (summarized) Is as fol-
lows: It admits the eapacities of the partles,
and pendency of the tax suit in guestion ; that
the respondent judge has assumed jurisdie-
tion thereof and is about to proceed by ju-
dicial hearing, judgment. and decree to the end
of ascertaining and establishing the tax llen
on the sald real estate of relators by finding,
judgment and decree of said circuit court
therein, and will proceed to do £0 unless pro-
hibited and forbldden so to do,” etc. It ad-
mits that Senate Bill No. 94 was enacted as
alleged in relators’ petitlon, and avers “that
said statutes (Senate Bill No. 94) insofar as
the provision for such advertisement and sale
and so forth 1 concerned are insufficient, im-
practical, arbitrary in their application and
in thelr failure to provide a fund for compen-
sating for the publication of proper and ade-
quate notice, and that such statutes are void
and without force for such reasons -* * *
and because they contravene section 30 and al-
g0 section 20, article 2 of the Constitution of
Migsouri.” :

Respondents further say that Senate Bill
No. 94, which was passed without &n emer-
gency clazse on March 25, 1933, and Approv-
ed and signed by the Governor on April 7,
1933, and became effective July 24, 1933, and
that thereafter the said General Assembly at
the same gession passed another and incon-
gistent act (House Bill No. 44) relating to the
game subject-matter providing for the en-
forcement and foreclosure of the state’s lien
for delinquent taxes by sult by the collector,
and judicial proceedings in a court of com-
petent jurisdiction, which sald act was pass-
ed with an emergency elause on April 1, 1933, -
and approved and signed by the Governor on
April 28, 1933, and is a later and inconsistent
law covering the same subject-matter, and,
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therefore, because of such Inconsistency and
repugnancy said act approved April 28, 1933,
repeals and supersedes the provisions of the
act of Aprll 7, In so far as it provides for
the enforcement of the state’s Hen for delin-
quent taxes by sales hy the collector, and con-
fers jurisdiction on the said cireuit court over
which respondent Bader presides, and author-
izes the collector to sue therein.

I The ultimate question to be determined
s whether the circult court has jurisdiction
of the subject-matter of an action brought by
the state to foreclose its lien for delinquent
taxes on real estate, and the determination of
that question may be said to depend on:

" (2) Whether House Bill No. 44, the later
enactment, supersedes, repeals, or supplants
the earlier and apparently inconsistent enact-
ment, Senate Bill No. 84; and

() If not, is Senate Bill No. 94 (the so-
called Jones-Munger Act) unconstitutional
and vold because of the defects said to Inhere
in it?

These propositions will be considered in the
Inverse order of their statement. Al refer-
ences to Revised Statutes of Missouri are to
the revision of 1929, unless otherwise noted.

The method of foreclosing the state’s lien
for dellnquent taxes, which for many years
had been by snit in a court of competent ju-
risdiction in the county wherein the lands
were situated, was radically changed by Sen-
ate BlIl No. 84, It expressly repealed numer-
ous sections of the former statute and par-
ncularly sectlon 8952, authorizing such suits,
and substituted a scheme for foreclosure by
=ale by the collector at the courthouse door on
the first Monday in each year, upon published
notice thereof, and without resort to judicial
proceedings—the general statutory plan pre-
vailing prior to the yesr 1877. Section 0952,
supra, might be termed the basic section of
the act under which suits were authorized and
Provides, in part, as follows: “* & » Jg
shall be the duty of the eollector to proceed
to enforce the payment of the taxes charged
against such tract or lot, by sunit in a court
of competent Jurisdiction of the county where
the realestate Is situated, which said court
shall have jurisdiction, without regard to the
amount sued on, to enforce the lien of the
state or such élties.”

House Bill No. 44 provided In section 1
thereof (Laws 1933, p. 465, $ 1): “That Sec-
tion 9952 of Article 9, Chapter 59, of the Re
vized Statutes of Missouri, 1929, relating to
Delinquent and back Taxes be and the same is
hereby repealed and 2 new Section relating
o the same subject matter enacted in liey
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thereof to be known -ag Section $952 and to
read as follows.” However, an examination
of the bill discloses that the sole change con-
templated was In relation to tax attorneys In
counties having not less than $0,000 nor more
than 95,000 inhabitants, by making the prose-
cuting attorney in such counties the back tax
attorney, and thls the bill sought to accom-
plish through the medium of a proviso (sec-
tior 1 [Mo. St. Ann, § 9952, p. 7093D), in this
language: “Provided, bowever, that in all
counties of this State that now have or may
hereafter have a popunlation of not less than
£0,000 nor more than 85,000, according to the
Iast decennial census of the United States,
the Collector shall have no power or author-
ity to employ such attorneys, that the Prose-
cuting Attorney of such counties shall be the
back tax attorney, and that all fees collected
as such by the Collector shall be paid into the
County Treasury; and each of the Prosecut-
Ing Attorneys in such counties shall be enti-
tled to such additional temporary clerk and
deputy hire as in the judgment of the Prose-
cuting Attorney and the County Court may be
deemed necessary, for such time and st such
salary as may be fixed by the Prosecuting At-
torney and the County Court.” The emergen.
ey clause (Laws 1933, p. 467, § 2) with which
the bill was passed, is as follows: “The finan-
clal condition of the counties and of the peo-
ple therein, to which this act applies, and re-
lief of the same belng imperative without de-
lay, creates an emergency in the meaning of
the Constitution and this act shall be in foree
and effect upon its passage and approval”
Under the proviso quoted, in counties of the
popuiation mentioned, 80,000 to 95,000 inhab-
Itants, the prosecuting attorney was made de-
linquent tax attorney. In all other respects,
the terms and provisions of section 9952 re-
mained Intact and unchanged. Because
Greene county is the only county in the state
having a population between the figures men-
tioned, it alone would have been affected by
the operation of the bill, and the legislative
Jjournals show the measure was introduced by
# Representative from that county. In that
connection, it 1s interesting to note the fol-
lowing language of this court {n State ex
rel. v, Riedel et al, Judges, 329 Mo. 616, 46
8.W.(2d) 131, loc. cit. 134, in reference to leg-
islation designed to affect only one county
or distriet: “It is common knowledge that,
where a bl is introduced in a legisiative body
which after 1t becomes a law will affect only
one county or distriet, such bill will not be
subjected to the critieal judgment of the body
as a whole; 1f the member from the county
or district to be affected desires It passed,
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ft will be. The potential evils of that method
of leglslating are illimitable.”

[3] It is competent for uvs to judicially no-
tice the history of legislation ag reflected by
the record thereof in the legislative journals
of the state. State v. Adams, 323 Mo. 728, 19
87v.(2d) 671, 673; Utz v. Dormanm, 328
Mo. 258, 39 S.W.(2d) 1053, 1055. Resort to
which, in this instance, shows certain per-
tinent facts with respect to the two bills now
under seratiny., For convenience of reference,
and bseause when placed in juxtaposition
their importance and relevancy, chrenologi-
cally, is more apparent, the facts relating to
each are shown in parallel columns, as fol-
lows:
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15] It should be borme in mind that Senate
PBill No. 94 did not even purport to repeal the
section of the former statute relating to Umi-
tations (section 9961), reading as follows: “No
action for recovery of taxes against real es-
tate shall be commenced, had or maintained,
unless action therefor shall be commenced
within five years after delinquency, excepting
taxes now delinquent, on which suit may be
commenced at any time within five years after
thig chapter shall take effect, but not thereaft-
er.” But at the Extra Session of the Fifty-
seventh General Assembly, which convened
October 17, 1933, the Chief Executive, on De-
cember 4, delivered a message to the House
and Senate in jolnt session whereln it was
gtated: “The subjects and purposes to be

House Bill No. 44

Introduced Jan. 17, (p. 62)
Referred to
Wways & Means Jan. 20, (p. 30)

Reported out Feb. 23, {p. 596-T)

Committee Amendments
Adopted & Bill perfected
Passed House

Passed Senate
Approved by Governor
{(With emergency clause} Apr. 28

Feb. 27, (p. 628-9)
Mar. 9, (p. 779-81)
Apr. 1, (p. 962)

Senate Bill No. 94

Introduced Jan. 25, (p. 108)
Referred to

Ways & Means Jan. 26, (p. 111)
Reported out

(tavorably) Feb. 9, {p. 213)
Perfected Feb. 28, (p. 416)
Passed Senate Mar, 17, (p. 669)
Passed House Mar. 24, (p. 948)
Approved by Governor Apr. 7

14] As above indicated, the Jones-Munger
Act (Senate Bill No. 84} was finally passed
March 24, 1933, and approved by the Governor
on April 7, and became effective, if at all,
on July 24, 1033, or ninety days after the
adjournment of the Fifty-seventh General As-
sembly. House Bill Ne. 44, with what pur-
ports to be an emergency clause, was finally
passed April 1, and signed and approved by
the Governor on April 28, 1f the emergency
clause be held good, and if the bill be other-
wise valid, 1t became effective upon being
signed and approved by the Governor. In
this anomalous condition of things, what can
be said to have been the intention of the Leg-
islature in the premises? We think the plead-
ings do not sufficiently raise the constitution-
ality of House Bill No. 44, and, even if they
did, relators’ “points and authorities” in their
brief would not justify our examination into
the question. They content themselves with
the bald assertion that “House Bill 44, passed
Arril 1, 1833, and approved April 28, 1933,
is unconstitutional.” The constitutional pro-
yvisions with which the act is supposed to be
in conflict are not even given by article and
section numbers, nor is their substance stated.
This alone is sufficient reason for us to dectine
to inguire into the question.

consldered by the 57th General Assembly are
hereby enlarged and supplemented to include
the consideration of enactment of said legis-
lation as may to the General Assembly seem
proper concerning the following subjects and
purposes, * * *

“(C) An Act to repeal Section 9961 of Ar-
ticle 8, Chapter 59 of the Revised Statutes of
Missouri, 1929, relating to limitation of ac-
tions in connection with delinguent and back
taxes, and to enact a new section in lieu there-
of, to be known as Section 9061, relating to
limitation of sales for delinguent taxes and
validity thereof.”

Pursuant to that authorization, there was
enacted at such Extra Session a bill known as
Senate Bill No. 54 (Laws 1933-34, p. 154 [Mo.
St. Ann. § 9961, p. 8006]), which expressly re-,
pealed section 9961, supra, relating to limi-
tations of actions for the recovery of taxes
against real estate, and enacited a new gec-
tion in lieu thereof, limiting the period in
which “proceedings for the sale of lands and
lots for delinquent taxes-—phkraseology re-
peatedly used in the Jones-Munger Act—might
be commenced; and which (omitting a provi-
go not here relevant) 1s in words and figures
as follows: “No proceedings for the sale of
land and lots for delinguent taxes under the
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provisions of Chapter 59, Revised Statutes of
Missourl, 1929, relating to the collection of de-
linquent and back taxes and providing for
fToreclosure sale and redemption -of land and
‘lots therefor, shall be valid unless initial pro-
ceedings therefor shall be commenced within
five (5) years after delinquency of such taxes,

and any sale held pursuant to initial proceed-

ings commenced within such period of five
(5) years shall be deemed to have been in
compliance with the provisions of said act
in s0 far as the time at which such sales are
Yo be had is specified therein, provided that
proceedings for the sale of lands and lots on
which taxes are delinquent for the year 1928
may be commenced at any time prior to De-
cember 31, 1934 Manifestly, the authority
given the special session by the message re-
ferred to constituted an executive construc-
tlon of the legislation In question—a construe-
tion that Senate Rill No, 94 was the applica-
ble law-—which, together with a like construe-
tion on the part of the Legislature in adopt-
Ing Senate Bill No. 54, while not controlling,
1is entitled to consideration.* State ex rel. v,
Baker et al,, 316 Mo, 853, 203 8. W, 399; State
ex rel, v. Capples, etc., 283 Mo. 115, 223 8. W.
6.

. [6,7) We deem it unnecessary to enter into
‘an exhaustive review or diseunssion of the gev-
eral rules of construction urged upon us by
the parties and amici curiee wha have filed
numerous briefs. We think the applicable
rule is: *“That where two acts are passed at
the same session of the Legislature, relating
to the same gubject-matter, as here, they are
In pari materia, and, to arrive gt the true leg-
islative intent, they must be construed to-
gether. Forry v. Ridge, 58 Mo, App. 615:
State ex rel, v. Clark, 54 Mo. 218; State éx
‘Tel. v. Klein, 116 Mo, 259, 22 8. 'W. 693 8t.)
Louls v. Howard, 118 Mo 41,24 B.'W, 770, 41
Am. St. Rep. 63D, ' The law does not favor
repeals by Implieation. 'If by any fair tnter-
pretation all the'sectlons of a'statute cin
stand together, there'ls no tepeal by implica-
tion,” Gasconadé County v. Gordon, 241 Mo.
569, 145 8. 'W. 1160, 1163.. The opinion in
which case says further: [ ‘ ;

“In Black on ;![nte‘rpretgﬁc!m of Laws, in

speaking of statutes in pari materla, it s
sald: ‘Eepeclally is If the Fiile that different’

legislative enactments passed upon the same
day or at the sume session, and relating to
the same subject, are to be read as parts of
the game act.’

“To like effect 1s 2 Lewis’ Sutherland on
Statutory Construction (2d Ed.) p. 845, where-
at it is said: ‘It i observed that in the com-
parison of different statutes passed at the

same session or pearly at the same time this
eircumstanee has welght; for it is usually re-
Terred to as indicating the prevalence of the
same legislative purpose, as rendering it un-
likely that any marked contrariety was in-
tended.”

“It 15 easy to see why the rule of construe-
tion pertaining to statutes in parl materia ap-
plies with pecullar force to statutes passed at
the same session of & legislative body. In
such case we have, in fact, the same minds
acting upon the one subject. " It is not to bhe
presumed that the same body of men would
pass conflieting and incongrucus acts, The
presumption ig that they had in ming the
whole smubject wunder consideration; that,
whilst the one general subject is touched in
several separate acts, yet the legiglative in-
tent was that of a harmonious whole, In such
case, it is the duty of the courts to so con-
strue 81l the act in such manner that each
and every part thercof may stand, if such
consiructlon can be attained, without doing
violence to the langusge used in the sever
acts, :

“We take it that there can be no serions
Question as to these rules of comstruction.
Under them, can these two acts (the stamp
act and the general state road fund act) stand
as written? If they are absolutely inconsist-
ent and repugnant, then, of course, the lat-
ter prevails and the former falls. But i such
the case? We think not.” : ‘

[8-10] There was nothing in House Bill No.
44 in the nature of new legislation. Its sole
object was to amend seetion 9952 (the affective
law at the time House Bill No. 44 was intro-
duced) in so far £s it related to back tax at-

- torneys, in’ counties of .a designated popula-
‘Hon. It seems obvious, and we bold that the

nominal re-enactment of section 9952 by
House Bill No. 44 was not intended to, nor
did it have the eﬂect of impledly repealing
or otherwisas disturbing the J ones-Munger Act,
We think that by attaching sn emergency
clause to House Bill No. 44, the Legislature
intended that it shouild be operative only until
such time as Senate Bill No. 94 took effect, the
latter messure not having received executive
approval at the time the former was passed,
But we must hold bad, as the parties tacitly
concede, the emergency elanse Just mention-
ed because invalld on its face and, therefore,
wholly ineffectual to make House Bill No. 44
operative upon being signed by the Governor,
and so upon the happening of the latter event,
House Bill No. 44 became nugatory, and as 1f
never passed. This ruling is in harmony with
controlling eanons of construction, and, as we
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believe, causes the true legislative intent to
gpeak. . :

i1, 12] II, Relators make the contention
that Senate Bill No, 94 is unconstitutional be-
cause violative of the provislons of gections
20 and 30 of artlcle 2 of the Constitution “in-
gofar as it imposes an obligation upon the
Collector to advertise and sell property with-

out provision for any fund to compensate ‘

therefor.” And further, that said statutes
are vold because unworkable in that the “pro-
vigions for such advertisement and sale are
{nsufficient, impractical, arbitrary in their ap-
plication, and in their fallure to provide a
fand for compensating for the publication of
proper and adequate notice.”

In support of these contentions, respondents
gay: “That the provision made by Senate Bill
No. 04, as fnally adopted, for the payment
of the cost for printing is unworkable, and
that since publication of notice 1s an integral
part of the whole scheme for the selling of
delinguent lands, and since without notles,
both to the taxpayer and to prospective buy-
ers, such taxpayers would be deprived of their
property without due process of law, if such
property should be sold, it is the contention
of respondents that Senate Bill No. 94 cannot
be carried into effect, and ia for this reason
null and void.”

The particular provisions of the statute as-
gailed are contalned in section 9952b (Mo. St
Ann, § 9952b, p. T995), reading as follows !
“Phe expense of such printing shall be paid
by the purchaser or purchasers of the lands
and/or lots sold and shall not exceed the rate
fized in the county printing contract, if any,
but in no event to exceed the legal rate for
the entire notice, as such legal rate is fixed
by Section 13773, which cost of printing at
the rate specified shall be taxed as part of
the costs of the sale of any land or lot con-
tained in such lst and disposed of at such
sale, and the total cost of printing such no-
tice shall be prorated against all such lands
or lots 8o sold or redeemed prior to any such
sale.” )

‘We think it sufficient answer to the propo-
sition that the bill is unconstitutional be-
cause denying the landowner due process of
law, to say that until the notice provided for
is given, the collector has no right to sell.
1f there is no notice, no sale can be made;
‘and certainly, if not sold, the landowner
would not be deprived of his property with-
out due process of law. o

We understand respondents’ other constity-
tional question to be “that sections 8952a,
0952b and 9952c [Mo. St. Ann. §§ 99522-0352¢,
p. 7995] providing for advertisement and sale
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of lands by the Collector impinge upon the
property right, that is to say, the right of
contract, * * * insofar as these gections
of the statute impose an obligation wpon the
Collector to proceed to advertise real estate
‘at & certain time and provide no fund for the
compensation with respect to that subjeet-
matter.” )

It 1s sald that the collector might be sub-
jected to sult on his official bond for his fail-
ure to make publication of the notice provid-
ed, when such duty is impossible of perform-
ance because the newspapers might decline to
aceept the advertising under the terms impos-
ed by the statute. Inthat connection respond-
ents say: “No doumbt each party has a right
to contract for himself with respect to such
matters, and although it was within the pow-
er of the Legislature to regulate, it is certain-
1y not within 1ts power to impose a contrac-
tual obligation upon a party willy-nilly,
* s » Jt gverlooks the fact that pnewspa-
pers are privately owned and privately oper-
ated, and are not subject to public control
They are not even quasl public corporations.”

1t would seem that these are matters going

more to what might be called the workability
of the act rather than its comstitutionality.

‘Because newspaper might refuse to publish

the advertisement on the terms and conditions
preseribed by the statute, would not render
the act unconstitutional and we, therefore,
rule the point against respondents,

IIL. The publication of the notice provided
for by the statutes under discussion s not un-
like the publication of sundry other public no-
tices required by law to be given in that man-
ner—for example, sheriff’s sale ander execn-
tion, orders of publication, grant of letters of
administration, settlements, and a wide varie-
ty of others, An argument similar in some re-
spects to that here advanced wag made in
State ex rel. v. Schmoll, 313 Mo. 693, 282 B
W. 702, 708, wherein it was contended that a
statute fixing the rate for publication of cer-
tain legal notices was unconstitutional, ag in-
terfering with the freedom of contract, be-
callge newspapers are not impressed with pub-
lic interest, and the rates they charge are not
rates of public service nor monopoly rates.
The court in that case, however, sustained
the act under consideration, holding the mat-
ters mentioned had “pothing te do with the
subject.”

[13] The wizsdom of legislation Is not & mat-
ter. for our determination. “It [the eonrts]
cannot run a race of opinions upon points of
right, reason, and expediency with the law-
making power." State exrel. v, Board of Cur-
ators, 268 Mo. 598, 188 . W. 128, 133. And
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even though the method of fixing the amount
of compensation to be paid the publisher, or
the time and manner thereof may not be al-

together desirable, or the most expedient plan,-
it does not follow that for such reason the-

law is nnworkable and vold. The statute says
“the expense of such printing shall be pald by
the purchaser or purchasers of the lands and/
orlotssold * * * which * * * ghall
be taxed asg a part of the costs of the sale of
any land or lot contained in such list and
disposed of at such sale” 8o there I8 noth-
Ing in the argument that lots might not bring
the amount of the costs. Under the statute,
the purchaser is liable for the expense of
printing, regardless of what his bid may have
been, which expense is to be “prorated against
all sueh lands or lots so sold.”

For the reasens above noted, the prelimi-
nary rule in prohibition is made abselute.

All concur except GANTT, J., who cdncurs
s result only.

boundaries perform no municipal function,
but enter a fleld of private business, and ay-
thority for such action must clearly appear.

5. Munleipal corporations =59
" A municipality has no impled power to
engage in private business.

6. Municipal corporations €277

" Maunicipality held without statatory an-
thority to construct, maintaln, and operate
an electric transmission line for the purpose
of furnishing service to consumers outside
its corporate boundaries (Mo, St. Ann. §§
76417644, pp. 6030, 6031).

Appeal from Circuit Court, Shelby County;
Y. L. Drain, Judgsé. -

Action by A. 8. Taylor and others agalnst
Frank Dimmitt, Mayor of the City of Shel-
bina, Missouri, and others. From an adverse
Judgment, defendants appe

Affirmed. :

Rice G. Maupin and Harry J. Libby, both

: of Bhelblna, for appellants.

TAYLOR ot al, v. DIMMITY, Mayer, ot al.
No. 32445,

Supreme Court of Missouri, Division No. 2
i Jan, 7, 1934,

1. Courts €=231(6)

‘Where Supreme Court’s Jurisdiction
rests upon constitutional issues, court will
determine the entire case Irrespective of the
fssue upon which the case may turn.

2. Munielpal corporations €=57, 58

Missouri cities can exercise only such
powers as are conferred by express or im-
plied provisions of law, since their charters
are a grant and not a limitation of power
and sre subject to strict construction, with
doubtful powers resolved against the city, -

3. Munlcipal eorporatlons =57, 59
Municipality can exercize only those
powers granted In express words, those nec-
essarily or fairly implied in,-or incident to,
powers expressly granted, those essentlal to
the declared objects and purposes ofthe cor-

poration, and which are not simply conve- ~

nient but are Indispensable,

4. Muali¢ipal corporations &=277
Municipalities in rendering electric serv-
Jce  to consumers outside their corporate

Lane B. Henderson, of Shelbina, for re-
spondents,

BOHLING, Commissioner.

8helbina, Mo., a city of the fourth class.
owns, maintains, and operates a municipal
electric plant, furnishing light, heat, and
power for s own use and for sale to its In-
habitants. Lakenan, Mo., is an unincorporat-
ed village, located outside of and approxi-
mately five mlies east of the corporate Hmits
of Shelbina, and is without electric service.
The city of Shelbina, having a surplus of elee-
tric energy from its munleipal plant, contraet-
ed with prospective consumers residing in

* Lakenan and along a proposed electric trans-

mission line to furnish electrie service and
construct an electric transmission line from
its plant In Shelbina to Lakenan therefor.
The city of Shelbina purchased materials for
such transmission line and was proceeding to
execute the contract and carry out the proj-
ect. Thereupon, certaln resident taxpayers
(respondents here) of Shelbina instituted this
action against the mayor and aldermen of the
¢ity of Shelbina (appellants here) to enjoin
and restrain the erection or operation of sald
proposed electrie transmission line,
Respondents, by appropriate pleadings, pre-
Bented the contention, among others, that the
city of Shelbina is without autliority to con-
struct, maintain, and operate the proposed
electric transmission llne for the purpose of

@=For other cases see same topic and KEY NUMBER in all Key Number Digestzs and Indexes

8 8.W.(2d)y—5315





